This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


.v*-^ 
-^  ^ 


V^-  i 


«^^:i* 


:>r 


A  -^     *.  .     r 


<-J-/  i  8 


V'  0 


l^arbartr  College  l^ibrars 

BOUOBT  PROM  TBK  BBqyEST  OF 

CHARLES   SUMNER,    LL.D.. 

OF  BOSTON. 

(ClAM  of  1830.) 

"For  Books  relating  to  Politics  and 
Fine  Arte." 


I 


V 


\ 


STUDIES  IN  HISTORY 
ECONOMICS  AND 
PUBLIC  LAW 


EDITED  BY 

THE  FACULTY  OF  POLITICAL  SCIENCE 

OF  COLUMBIA  UNIVERSITY 


VOLUME  SEVENTEENTH 


COLUMBIA   UNIVERSITY 
1903 


> 


Ce.rtc.  r"  /Z.  l.i-J 


0 


^ 


CONTENTS 


PAG 

Ckntrai«izing  Tendencies  in  the  Administration  of  Indiana — 
WUHufn  ^.  RawUSyPk.D i 

Prlnciples  of  Justice  in  Taxation — Stephen  F.  Weston^  Ph,D.  337 


6^^r>^   i  ^ 


STUDIES  IK  HISTORY,  ECONOMICS  AND  PUBLIC  LA^ 

EOIXED    BY  THE    FACULTY  OF   POLITICAL  SCIENCE  Of 
COLUMBIA    UNJVERSITY 


Volume  XVII] 


[Number 


CENTEALIZING  TENDENCIES 


IN   THE 


iDMINISTEATION  OF  INDIANA 


UY 


^WHiLIAM  A.  RAWLES,  Ph.D., 

J^^MJAtani  Prof^^oT  of  Economics,  Indiana  Ujiiversit^ 


Nra  Dork 
THE     COLUMBIA    UNIVERSITY   PRESS 

THB   MACMILLAN   COMPAKV,   AGENTS 

LoNDOK:  P.  S.  King  &  S<jn 

1903 


ColumlJia  tlnirersltB 
FACULTY  OF   POLITICAL  SCIENCE 


Kicliolas  Murray  Butler,  LL.D.,  President  J.  W.  BtirgesSj  LL.U.,  Pro- 
fcssoi  of  PoliUc^J  Science  and  Con^uituiianal  Law.  Munroe  Smitb,  J^U^D,, 
Professor  of  Comparative  Jurisprudence.  F,  J.  Goodnow,  LL,U*,  Profe?i5or  of 
Adiuinistrative  Law.  E.  R.  A.  Seligm^ll,  Ph.Dj  Professor  of  PolHic;\l  Economy 
and  Finance,  H.  L,  Osgood,  Ph.D*,  Prf>fesbor  ol  History.  Wm.  A»  Dunning, 
Ph.n»,  Proiessor  of  Hisiory*  J.  B»  Moore,  I-L, D.^  Professor  of  Iniernational 
Law.  F.  H.  Giddinga,  LL.D.,  Profei.ior  of  Sociology*  J*  B.  Clark,  LL.D,, 
Professor  of  Polhictil  Econotny.  J.  H.  Robinson,  Ph,U.,  Professor  of  History. 
W.  M.  SlOanej  L.H.D.,  Professor  of  History,  H.  H.  Seageii  rii.l>.,  Adjunct 
F'rofessor  of  Political  Economv.  H.  L.  Moore,  Ph.D.,  Adjunct  I'rofessor  of 
Polincal  Economy,  W,  R,  Sliepherd,  l^h.R^  hi^tructor  iu  Hktory*  A.  S,  John- 
son,  HhJX,  Tutor  In  Economics.  H.  A.  Cushing,  Ph.D.,  Leeiurer  in  Hisiory. 
J.  T,  Shotwell,  A.M.,  Lecmierin  History.  G.  W,  Botsford,  Ph.D.,  Lecturer  io 
History.     G.  J,  Bayles,  Ph.D.,  Lecturer  on  Ecclcsiology. 


SCHEME    OF   INSTRUCTION 

GROUP  L     HISTORY  AWD  POLITICAL  PHILOSOPHY. 
SUPJECT  A.     European  lihtoryj  sijtleen  courses. 
Subject  B.     American  History,  nine  cour:^cs* 
Subject  C.     Political  Philosophy,  three  courses. 
StrBJECT  D.     Ancient  History,  seven  courses. 

GROUP  IL     PUBLIC  LAW  AND  COMPARATIVE  JURISPRUDENCE. 
Sli  EJECT  A.     Con^lUut tonal  Liiw*  four  courses. 
Subject  B.     International  Law^,  four  cour&es. 
SuEjiLCT  U.     Ailministralive  Law,  seven  courses. 
Subject  D.     Roman  Law  and  Comparative  Jurisprudence,  seven  covirses. 

GROUP  HI.    ECONOMICS  AHD  SOCIAL  SCIENCE. 

Subject  A.     Politicnl  Economy  and  Finance,  fifteen  courses. 
Subject  B.     Sociology  and  S la li sties,  ten  courses. 


Most  of  the  courses  consist  chiefly  of  lectures ;  a  smaller  number  take  the  fomi 
of  research  under  the  direction  of  a  professor.  In  each  subject  is  held  at  least  one 
seminar  for  the  trainings  of  candidates  for  the  higher  degrees.  The  degrees  of 
A,M.  and  Ph.D.  are  given  to  students  who  fulfil  the  requirements  prcicribed  by 
rhe  Universily  CounctL  (tor  particulars,  see  Columbia  University  Bulletins  ot 
Information,  Faculty  of  Political  Science.)  Any  person  cot  a  candidate  for  a  de- 
gree may  attend  i^ny  of  Ihe  cour^^es  at  any  time  by  payment  of  a  proportional  fee. 
University  fellowships  of  $6^o  e-ich,  the  SchsB  fellowship  of  ^6qo,  the  Ctirti^ 
fellowshijj  of  $600  and  University  acliolarships  of  J 150  each  are  awarded  to  ap" 
p!i cants  who  give  evidence  of  special  fitness  to  pursue  advanced  studies.  Severa 
prizes  of  from  ^50  to  ^250  are  awarded*  The  library  contains  over  340,000  vol- 
umes, and  students  have  access  to  other  ^reat  collections  in  the  city. 


1 

CENTKAXIZING  TENDENCIES  IN  THE 
j^JDMINISTEATION  OF  INDIANA 


STUDIES  IN  mSTOBY,  ECONOMICS  AND  PUBUC  LAW 

EDITED  BY  THE  FACULTY  OF  POLITICAL  SCIENCE  OF 
COLUMBIA  UNIVERSITY 

Volume  XVII]  [Number  t 


CENTRALIZING  TENDENCIES 


IN  THE 


ADMINISTRATION  OP  INDIANA 


BY 


WILLIAM  A.  gAWLES,  Ph.D., 

A$9t$tant  ProfeMor  of  Economies^  Indiana  UnivertUy 


THE   COLUMBIA    UNIVERSITY  PRESS 

THE  MACMILLAN  COMPANY,  AGENTS 

London  :  P.  S.  King  &  Son 

1903 


©cc»w  r.  id.1,17 


u-^ 


h 


v\l^H^ia<    7tUv^ 


TABLE  OF  CONTENTS 


CHAPTER  I 
INTRODUCTION 


FAGB 

DeEiiitioii  of  Administratioii • 15 

Absence  of  dvil  goyernment  under  the  French  dominion.  • 16 

Little  progress  under  British  jurisdiction 16 

Illinois  County  organized  by  Virginia 17 

The  Congress  of  the  Confederation  organizes  the  Northwest  Territory 18 

The  Ordinances  of  1784  and  1785 18 

The  Ordinance  of  1787  establishes  a  territorial  government 19 

Ovil  goTerament  inaugurated ao 

The  establishment  of  counties ao 

Extensive  power  vested  in  the  local  courts    21 

The  organization  of  townships 22 

The  incorporation  of  towns 22 

The  intimate  relation  between  the  local  administration  and  the  territorial 

government 23 

The  scope  of  this  paper 24 

CHAPTER   II 

PUBLIC  EDUCATION 

I.    THB  COMMON  SCHOOLS 

I.    TTte  Absence  of  a  School  System  during  the  Territorial  Period 26 

2-    The  Struggle  to  establish  the  Tovtnship  System 28 

The  township  the  natural  unit  28 

The  district  system  inaugurated,  1824 29 

The  causes  of  this  change 30 

Increased  decentralization,  1833,  1834,  1836,  1837,  '^^ 3' 

Results  of  decentralization 34 

The  need  of  greater  supervision 34 

The  Treasurer  of  State  made  Superintendent  of  Common  Schools,  1843,  35 

Increased  local  centralization,  1843 35 

5]  s 


6  TABLE  OF  CONTENTS  [g 

FAGB 

The  Township  System  established,  1852 37 

Subsequent  reaction  towards  the  district  unit,  1855 •  •  • 37 

Latest  phase  of  centralization  in  local  administration,  1899  ...........  38 

y.  State  Aid  and  Central  Control 40 

I.  The  Congressional  Township  Fund 40 

Origin  of  the  fund 40 

Three  methods  of  management  tried •••••..  41 

Lack  of  efficient  supervision  over  school  funds. 43 

Office  of  Superintendent  of  Common  Schools  created 44 

The  counties  made  liable  for  school  funds,  1843 AS* 

Pernicious  effect  of  special  laws 45  ^ 

The  attempt  to  consolidate  the  school  funds,  1852 ...  47 

Comment  on  the  early  administration  of  the  fund 49 

II.  The  County  Seminary  Fund     49 

Origin  of  the  fund  49 

Early  centralized  management,  1817 50 

Local  control  substituted  1824 :  its  results 50  - 

Incorporated  in  the  common  school  fund,  1852 53  . 

IIL  The  Delinquent  Tax  Fund 53 

Local  administration  and  its  defects,  1832-1843 54" 

Minor  funds 55 

IV.  The  Saline  Fund 55 

Origin  of  the  fund 55 

Managed  by  State  officers  until  1845 55 

V.  The  Surplus  Revenue  Fund 56 

Origin  of  the  fund,  1837 56 

Central  supervision  provided 56  " 

Funds  under  local  control,  1842 58  " 

Cause  of  the  failure  under  State  supervision 59  ^ 

VI.  The  Bank  Tax  Fund  and  the  Sinking  Fund 59 

Origin  and  management  of  the  bank  tax  fund,  1834 59 

Origin  and  central  management  of  the  sinking  fund,  1834 60" 

VII.  General  Taxation  and  Consolidation  of  the  School  Funds 61 

Local  taxation  authorized  by  early  legislation,  1824  ...   • 61 

Previsions  in  the  tax  law  of  1836  relating  to  school  revenues  .  •  62 
A  popular  referendum  on  the  question  of  general  taxation  for 

the  support  of  schools,  1848 63 

Permissive  law  of  1849  Authorizing  general  taxation  for  school 

purposes 64 

Stricter  central  supervision  over  schools  provided,  1849 64  - 

Weakness  of  the  law  and  its  unpopularity 66 

The  interpretation  of  the  Constitution  by  the  courts 67 

Present  method  of  distributing  the  revenues 69 


7]  TABLE  OF  CONTENTS 

Amendments  ghring  greater  eifectnreneBS  to  the  law 69 

The  county  superintendent  and  the  school  finances,  1873 70 

Local  taxation  for  tuition  purposes  authorized,  1867 7a 

Relation  between  State  taxation  and  State  control 73  < 

4.  Sdml  Supervision  74 

L  The  Establishment  of  the  Agencies  of  Supervision 74 

(a)  The  State  Superintendent  of  Public  Instruction 74 

No  provision  in  early  laws  for  central  supervision 74 

The  State  Treasurer  constituted  a  Superintendent  of  Com- 
mon Schools,  1843 76 

The  office  of  Superintendent  of  Public  Instruction  created 

by  the  Constitution,  1851 77 

His  powers  enlarged,  1855,  1861     78 

(b)  The  State  Board  of  Education 79 

First  composition  of  the  Board,  1852 79 

Reorganization  of  the  Board,  1865 79 

(c)  The  County  Superintendent 80 

Powers  of  examiners  expanded,  1861 • 81 

Office  of  county  superintendent  created,  1873 83 

(d)  The  County  Board  of  Education,  1873  84 

(e)  The  Qty  Superintendent,  1871,  1873 85 

XL  The  Licensing  of  Teachers 85  • 

Examination  by  township  trustees  or  district  trustees,  1824, 1833.  85 

County  examiners  appointed  by  the  Circuit  Court,  1834 86 

Special  laws  and  exemptions  ...    • 87 

State  Superintendent  authorized  to  grant  licenses,  1852-3 87 

Office  of  county  examiner  revived,  1853    • 88 

Powers  of  examiner  enlarged  with  supervision  by  the  State 

Superintendent,  1861   •  •  89 

State  Board  of  Education  empowered  to  grant  State  certificates, 

1865   90 

State  Board  prepares  questions  for  examinations,  1871 91 

Recent  efforts  to  increase  centralization,  1899 91 

nL  Course  of  Study  and  Gradation 9a  •■ 

Early  laws  prescribed  no  course  of  study 93 

Subjects  of  instruction  specified,  1865 94 

Graded  schoob  authorized,  1852    94 

A  standard  course  of  study  recommended,  1884 96 

Publication  of  a  State  manual,  1892 97 

The  State  Board  and  the  high  school  courses,  1873 98 

TV.  The  Adoption  of  Text-Books 99 

Selection  of  text-books  left  to  local  officers  and  teachers,  1824- 

«853 • 99 


i  TABLE  OF  CONTENTS  [g 

FAGB 

State  Board  of  Education  empowered  to  recommend  text-books, 

1852-1865 99 

County  boards  of  education  authorized  to  adopt  text-books,  1873.  loi 

The  State  contract  S3^tem  adopted,  1889 loi 

V.  Length  of  School  Term  102  ^ 

Inequality  in  the  length  of  the  school  term 103 

A  minimum  term  fixed  by  law,  1899 104 

VI.  The  Training  of  Teachers  104 

(a)  County  Institutes,  1865 104 

(b)  Township  Institutes,  1873 106 

(c)  The  SUte  Normal  School,  1865 107 

(d)  The  Teachers' Reading  Circle,  1884 108 

VII.  Compulsory  Education,  1897 109 

Method  of  Enforcement 109 

Effect  on  Attendance no 

VIII.  Libraries. ill 

(a)  Township  Libraries ill 

(b)  Trayeling  Libraries 113 

(c)  Libraries  in  Cities  and  Towns 113 

(d)  The  State  Library 114 

5.  The  Present  School  Administration 115 

I.  Local  Administration I15 

(a)  The  District  Meeting  and  the  Director 115 

(b)  The  School  Township 116 

(c)  Cities  and  Incorporated  Towns I18 

(d)  The  County  Superintendent 119 

(e)  The  County  Board  of  Education 121 

II.  The  State  Administration 123 

(a)  The  State  Superintendent  of  Public  Instruction  123 

The  head  of  the  school  system :  his  general  powers 12a 

Apportionment  of  the  school  revenue 122 

Control  over  reports  of  local  officers I23 

Power  in  respect  to  appeals 123 

Subjects  of  appeal 123 

Advisory  powers 126 

(b)  The  State  Board  of  Education 127 

Present  composition  of  the  Board 127 

Its  general  power 128 

Influence  on  the  high  schools 129 

The  adoption  of  text-books 129 

Its  relation  to  the  colleges    130 

Proposed  extension  of  its  authotity 131 

Illogical  relation  between  the  State  Board  and  State  Super- 
intendent    132 


9]                                     TABLE  OF  CONTENTS  g 

FAGB 

6.  Conelysicn 133 

Tbtorctical  grounds  for  State  control 133 

Benefits  of  centralization  •   134 

II.  SCHOOLS  FOR  SPEOAL  CLASSES 

Tendency  towards  centralization  from  1840  to  1850 139 

(a)  The  Institution  for  the  Education  of  the  Deaf  and  Dumb,  1844* .  139 

(b)  llie  Institution  for  the  Education  of  the  Blind,  1847 140 

(c)  Provision  for  the  education  of  other  classes 141 


CHAPTER  III 

CHARITIES  AND  CORRECTION 

,  The  Development  of  ike  System  of  Loeal  Poor  Relief  Prior  to  iSgo,    A 

Period  of  Decentralization  142 

I.  Territorial  Experiments I42 

Orerseers  of  the  Poor,  1790 143 

A  work-bouse  project,  1795 • 143 

The  farming-out  plan,  1799 144 

n.  The  Territorial  system  re-affirmed,  1818 144 

III.  A  poor-farm  experiment,  1821 145 

rV.  Dissatisfaction  with  the  farming-out  system • 147 

V.  An  appeal  to  the  General  Government  for  aid,  1830 148 

VT.  The  poor  asylum  system  made  general,  1831 149 

VII.  The  contract  system,  1831 149 

VIII.  Period  of  stagnation,  1831-1881 150 

DC.  Juvenile  dependents 150 

Cared  for  in  poor  asylums  or  private  institutions 150 

Public  aid  to  private  asylums,  1869, 1875 151 

County  orphanages  authorized,  1S81 151 

Boards  of  children's  guardians,  1889 152 

The  Development  of  State  Charitable  Institutions  :  examples  of  centrali- 
zation   • 153 

I.  The  insane,  1848  154 

II.  Dependent  soldiers  and  sailors 156 

Aid  during  the  Civil  War,  1861  156 

The  Soldiers'  Home,  1867 158 

The  State  Home  for  disabled  and  destitutejsoldiers,  1895 ^59 

III.  Dependent  orphans  of  soldiers  and  sailors,  1867 159 

IV.  The  feeble-minded,  1879 160 

V.  Proposed  institutions 163 


10  TABLE  OF  CONTENTS  [lo 

FAGB 

3.  The  Development  of  the  Penal  InsHtuHom  Prior  to  i8go 164 

I.  Period  of  decentralisation 164 

II.  The  period  of  centralization  and  differentiation 167 

(a)  The  Stote  prison 167 

(i)  A  private  corporation,  1821 168 

(2)  Under  the  leasing  syslem,  1824 169 

(3)  Under  State  management,  1855 '7' 

(b)  The  Reform  School  for  Boys,  1867 171 

(c)  The  Woman's  Prison  and  Industrial  School  for  Girls,  1869. . .  173 

(d)  The  Reformatory,  1897 '74 

4.  Central  Inspection  and  Supervision 175 

I.  The  grow-th  of  central  control  over  local  agencies  prior  to  1890. . .  175 

II.  Imperfect  supervision  of  State  institutions  prior  to  1890 177 

III.  The  establishment  of  the  Board  of  State  Charities,  1889 ^79 

rV.  The  general  powers  and  organization  of  the  Board  of  State  Charities.  181 

V.  The  Board  of  State  Charities  and  local  penal  institutions 183 

VI.  The  Board  of  Stote  Charities  and  local  charity 184 

(a)  County  asylums 184 

(b)  Dependent  children :  the  Stote  agency 185 

(c)  The  feeble-minded    189 

(d)  The  administration  of  the  county  poor  asylum 190 

(e)  Boards  of  county  charities  and  corrections 191 

(f)  Outdoor  relief 193 

VII.  The  Board  of  Stote  Charities  and  the  Stote  Institutions 196 

(a)  Non-partisan  administration • 197 

(b)  The  hospitals  for  the  insane 201 

(c)  Penal  and  reformatory  institutions ■ 20a 

(i)  Recommendations  of  the  Board 202 

(2)  Reforms  accomplished 203 

The  reformatory  estoblished 205 

The  indeterminate  sentence  and  the  parole  system .  206 
VIII.  The  Administrative  Functions  of  the  Board  of  State  Charities. . . .  208 

Importotion  of  dependent  children 208 

IX.  The  Educative  Functions  of  the  Board  of  Stote  Charities 209 

(a)  Reports  and  stotistics 210 

(b)  Conventions  of  local  officials 210 

(c)  The  Stote  Conference  of  Charities 210 

(d)  Publications  of  the  Indiana  Bulletin  of  Charities  and  Correc- 

tion     211 

X.  An  estimate  of  the  work  of  the  Board  of  Stote  Charities 211 


1 1]  TABLE  OF  CONTENTS  1 1 


CHAPTER   IV 
STATE  MEDICINE 

FACB 

\.Byf^in* ai3 

L  Period  of  local  control • 213 

(a)  Early  pore  food  lawt 214 

(b)  Abatement  of  nnisances 214 

(c)  Local  boards  of  health,  1836 215 

II.  The  establishment  of  the  Stote  Board  of  Health,  1881 216 

The  operation  of  the  first  law 218 

Its  defects 219 

m.  The  Present  Functions  of  the  SUte  Board  of  Health 220 

(a)  The  composition  and  organization  of  the  Board 220 

(b)  The  general  powers  of  the  Board 221 

(c)  Control  orer  the  local  boards  • 221 

(d)  The  prerention  of  the  spread  of  contagious  diseases 222 

(e)  The  snperrision  of  pnblic  buildings 224 

(f)  The  supervision  of  public  water  supplies  and  the  disposal  of 

•ewage 226 

(g)  The  inspection  of  food  and  drugs  227 

(h)  The  regulation  of  the  transportation  of  the  bodies  of  de- 
ceased persons  229 

(i)  The  collection  of  vital  statistics 229 

IV.  The  results  of  central  control 231 

2.  Medical  ExamintUion  and  RegistroHon  233 

I.  Early  system  of  licensing  physicians,  1817 233 

IL  Licenses  granted  by  the  county  derks,  1885 • 235 

ni.  The  State  Board  of  Medical  Kegistration  and  Examination,  1897. .  ^3^ 

3.  The  ReguiaHon  of  the  Practice  of  Dentistry t  iSyg^  '^^7%  iSgg 238 

4.  The  Regulation  of  the  Practice  of  Pharmacy ^  i8gg 239 

5.  The  Licensing  of  Embalmers^  jgot 240 

6*  The  Prevention  and  Suppression  0/  the  Diseases  of  Animals 241 

The  early  laws  chiefly  in  the  interest  of  property 241 

L  The  State  live  Stock  Sanitary  Commission,  1889 241 

IL  The  State  Veterinarian,  1901  243 

m.  The  regulation  of  veterinary  medicine,  1901  • 244 

CHAPTER  V 
TAXATION 

I.  The  Transition  from  a  CentraHtedto  a  DecentraHud  Administration  ••  246 
Provision  for  county  revenues,  1792 • .  • .  • ....  246 


1 2  TABLE  OF  CONTENTS  [  1 2 

FAGK 

Central  control  diminished,  1795 248 

The  first  taxes  for  territorial  purposes,  1798,  1799 249 

A  temporary  increase  in  centralization  in  1805 250 

Legislative  control  necessary 253 

The  administration  of  local  taxes  completely  decentralized,  1816 253  ' 

Complaints  because  of  its  inefficiency 253 

Efforts  to  improve  the  system 254 

3.  The  Equalitation  of  T<ix  Assessments 255 

The  failure  of  the  specific  tax  on  land 255 

The  introduction  of  a  "  limited  ad  valorem  "  tax,  1835 35^ 

Evasion  of  tax  burdens  by  undervaluations 257 

Revision  of  the  tax  law,  1841 258 

The  State  Board  of  Equalization  created,  1841  260 

Reaction  causes  its  abolishment,  1842 261 

Stricter  legislation  concerning  local  tax  officers 263 

Further  complaints  against  assessments 263 

Three  classes  of  equalizing  boards  established,  1852 264 

The  operation  of  the  law 265 

Re-organization  of  the  boards  of  equalization,  1872 267 

Provisions  for  stricter  enforcement  of  the  orders  of  the  State  Board,  1872.  268 

County  boards  of  review  reconstituted,  1881 • 270 

Central  control  over  county  systems  of  book-keeping,  1881 270 

Defects  in  the  tax  law  271 

The  office  of  county  assessor  revived;  increased  local  centralization,  1891.  271 
Other  changes  in  the  composition  of  the  local  board  of  review,  1891  •  •  •  272 

The  State  Board  of  Tax  Commissioners  established,  1891  272 

Their  supervisory  and  administrative  duties 273 

The  operation  of  the  law  generally  satisfactory 276 

State  conference  of  county  assessors 276 

Power  to  equalize  the  valuations  of  personal  property  granted,  1901  • . .  277 

3.  The  Taxation  of  Corporations 277 

I.  The  Evolution  of  a  Centralized  Admmistration 277 

Special  methods  of  taxing  banks,  1820,  1824,  1831,  1834 277 

Genera]  assessment  of  personal  property  fails  to  reach  corporation 

property 279 

Unsatisfactory  experiments,  1843,  1^5' ^^ 

Taxation  of  transportation  companies :  beginning  of  centralization, 

1851,1852    280 

Railroads  assessed  by  county  appraisers  jointly,  1859    284 

First  application  of  the  **  unit  rule  "  to  railroads,  1865 285 

The  State  Board  of  Equalization  empowered  (1872)  to  assess: 

Domestic  corporations 286 

"  Railroad  track  "  and  "  rolling  stock  " 287 


13]  TABLE  OF  CONTENTS  1 3 

FAOB 

Tdegraph  companies 289 

Local  corporationt  aascMcd  by  county  boards  of  equalisation,  1877.  ^9^ 
"*  Gro«  receipts  "  tax  imposed  upon  insurance,  express  and  sleep- 
ing car  companies :  administration  centialized,  1873 290 

Applied  to  telegraph  and  telephone  companies,  f88i 291 

**  Gross  receipts  "  tax  held  nnconstitutional  291 

A  license  tax  based  npon  business  done  in  Indiana,  1889 ^i 

Taxation  of  railroads  imperfect :  greater  centralization  adriaed . .  •  292 

IL  The  Present  System  of  Taxing  Corporations 293 

Fmdamental  principles 293 

Domestic  corporations  generally  assessed  by  local  officers 293 

Transportation  companies  assessed  by  the  State  Board  of  Equali- 
zation :  the  '  unit  mle  " • 295 

Bvsiness  tax  upon  foreign  insurance  companies  and  navigation 

companies:  administration  centralised 296 

Operation  of  the  law  in  the  main  satisfactory 297 

Further  centraHtation  desirable 298 

^  Tk*  AhtfUi  of  State  Control  ever  Local  Finances 300 

Lack  of  uniformity  in  the  organization  of  the  connty  and  township 

boards,  1816-1852 300 

Autocratic  power  of  the  township  trustee,  1852-1899 301 

Centra]  restrictions  npon  county  authorities  solely  legislatife 301 

Attempts  to  secure  greater  central  control  orer  local  finances  £ul 302 

Separation  of  local  legislatxre  and  administratiTe  functions 303 

Central  supenrision  advisable 304 

CHAPTER  VI 

POLICE 

Definition  of  police  power 305 

Police  officers  the  agents  of  the  Stote 306 

1.  The  Praervation  of  the  Peace 307 

Centralized  system  during  the  territorial  period 307 

Decentralization  after  1816 307 

Detective  associations  authorized,  1852 308 

Metropolitan  police  boards  for  cities,  1883, 1889,  1S91   308 

Absence  of  central  control  over  sheriffs 311 

Proposed  methods  of  securing  State  supervision  of  local  police  officers.  •  313 

2.  Tke  Protection  of  the  Life  and  Health  of  Persons  engaged  in  certain 

Trades  and  Professions 314 

Inspection  of  petroleum  oils :  Permissive  law  of  1863 314 

Ofike  of  State  inspector  created,  1879 315 

"  Factory  legislation  " 315 


14  TABLE  OF  CONTENTS  [14 

FACB 

Enforcement  of  etrly  acts  left  to  local  officert,  1867-1893 316 

State  Factory  Inspector  appointed,  1897 • 3i^ 

Inspection  of  mines  under  a  State  officer,  1879 • 318 

Central  control  over  the  production  and  distribution  of  natural  gas,  1889.  319 
Regulation  of  hours  of  labor  and  payment  of  wages  of  adult  males,  1887, 

1889,1891 319 

State  Department  of  Inspection,  1899 320 

3.  ProUcHon  of  the  Pecuniary  Interests  of  the  People 321 

State  inspection  of  banking  institutions 321 

State  inspection  of  building  and  loan  associations 322 

State  inspection  of  insurance  companies 322 

Official  analysis  of  fertilizers  required,  1881 324 

Office  of  State  Entomologist  established 324 

4.  Protection  of  fish  and  Game 325 

Enforcement  of  early  laws  left  to  local  officers 325 

Office  of  Commissioner  of  Fisheries  created,  1881    325 

Commissioner  granted  supervisory  authority  oyer  the  enforcement  of 

6sh  and  game  laws,  1897,  1899 326 

CHAPTER  VII 

CONCLUSION 

Territorial  centralization  followed  by  decentralization 327 

Three  periods  of  growth  of  centralized  administration 327 

General  results 328 

General  causes  329 

Economic  dcTelopment ■ 329 

TheCivil  War 332 

Progress  of  medical  science 332 

Scientific  methods  in  charity 333 

The  fields  of  local  and  central  administration  334 


CHAPTER  I 
INTRODUCTION 

By  administration  is  meant  that  department  of  govern- 
ment which  is  concerned  with  the  detailed  execution  of  the 
will  of  the  state  as  it  is  manifested  in  the  laws.  It  is  to  be 
distinguished  from  the  legislative  department,  which  ex- 
presses the  will  of  the  state.  It  is  also  distinct  from  the 
judicial  authority,  which  applies  the  law  to  specific  cases  as 
they  arise,  and  from  the  executive  par  excellence,  which  is 
responsible  for  the  general  supervision  of  the  execution  of 
the  state  will.' 

Students  of  political  science  have  observed  in  the  United 
States  a  strong  tendency  towards  centralization  in  the 
Federal*  and  municipal ^  administrations.  In  state  adminis- 
tration, likewise,  a  similar  movement  has  recently .  been 
described.*     The  preparation  of  this  paper  was  undertaken 

'Goodnow,  Frank  J.,  Politia  and  Adminisfration,  p.  17.  "The  authorities 
which  are  attending  to  the  scientific,  technical,  and,  so  to  speak,  commercial 

tcthrities  of  the  gOTemment are known  as  administrative  authorities." 

IHd, 

'Goodnow,  F.  J.,  AdminisiraHvi  Law,  i,  pp.  62-74,  and  Politics  and  Admimis* 
iratUn,  p.  1 18;  Bryce,  James,  The  American  Commonwealih,  i,  ch.  ix. 

'Goodnow,  F.  J.,  Administrative  Law,  i,  pp.  207-213,  and  Municipal  Prob* 
lems,  ch.  z;  Bryce,  James,  The  American  Commonwealth,  ch.  lii;  Wilcox,  D.  F., 
The  Study  of  City  Government,  pp.  189, 191-202;  Fairlie,  John  A.,  Municipal 
Administration,  pp.  96-8. 

^  Wehster,  W.  C,  Recent  Centraliting  Tendencies  in  StaU  Educational  Ad- 
wunistration.  Col.  Uniy.  Studies,  Tiii,  no.  2;  Whitten,  R.  H.,  Public  Administra* 
tion  in  Massachusetts.  Ibid,  viii,  no.  4;  Fairlie,  J.  A.,  The  Centraliuition  of 
Administration  in  New  Yorh  State,  Ibid,,  ix,  no.  3;  Sites,  C.  M.  L.,  Centralised 
AdmimstraticH  of  Liquor  Laws  in  the  American  Commonwealths,  Ibid,  x,  no.  5. 
»5]  >5 
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with  a  view  of  ascertaining  to  what  extent  this  centralization- 
has  progressed  in  Indiana ;   and  what  effects,  if  any,  it  has 
produced  upon  the  efficiency  and  economy  of  the  adminis- 
tration. 

In  order  to  give  the  proper  setting  it  is  deemed  advisable 
to  preface  the  discussion  by  a  brief  historical  outline  of  the 
government  of  Indiana  prior  to  its  admission  as  a  State. 

Under  French  dominion  there  was  in  what  is  now  Indiana, 
scarcely  anything  that  could  be  called  local  civil  govern- 
ment. For  administrative  purposes  Indiana  was  divided 
somewhat  indefinitely  bet>\'een  the  provinces  of  Louisiana 
and  Canada.  Vincennes  was  in  the  Illinois  district  of 
Louisiana,  and  was  governed  from  New  Orleans  through 
Fort  Chartres,  Illinois.'  Each  district  in  this  part  of  New 
France  had  its  own  commandant,  who  exercised  authority 
as  superintendent  of  police  and  justice  of  the  peace.*  The 
people  had  no  conception  of  local  self-government,  nor  even 
of  trial  by  jury.  They  trusted  every  thing  to  the  character 
and  authority  of  those  appointed  over  them.^  They  were 
careless,  easy-going  and  contented ;  honest  in  their  business 
transactions ;  and  simple  in  their  manner  of  living.**  The 
multitude  of  functions  exercised  by  the  modem  state  and 
municipal  governments  was  unknown  to  them.  Hence, 
there  was  little  occasion  for  the  formal  enforcement  of  law 
and  no  necessity  for  an  elaborate  system  of  civil  adminis- 
tration. 

Even  after  this  territory  had  been  transferred  to  Great 
Britain  in  1763,  there  was  no  introduction  of  civil  govern- 

1  Dunn.  J.  P.,  Indiana^  p.  58. 

*  Law,  Colonial  History  of  Vincennes^  p.  10;  Breese,  Early  History  of  Illinois, 
p.  216. 

*  Walker,  C.  I.,  Tht  Nortktoest  during  the  Revolution,  in  Michigan  Pioneer 
Collections,  toI.  iii,  p.  14. 

*  Dunn,  op,  cit,,  pp.  94-7;  Law,  p.  16;  Breese,  pp.  220-2. 
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ment  until  1774.  Military  officers  appointed  magistrates 
and  defined  their  authority,  which  was  enforced  by  the 
soldiers.'  The  well-known  Act  of  1774,  extending  the^ 
limits  of  the  Province  of  Quebec  to  the  Ohio  and  Mississippi 
Rivers,  vested  the  legislative  authority  in  the  Governor  and 
Council  of  Quebec,  both  appointed  by  the  king.  The 
criminal  procedure  of  England  and  the  civil  procedure  of 
France  were  established.'  But  this  was  little  more  than  a 
paper  system.  Indeed,  it  was  not  until  1777^  that  English 
authority  was  exercised  over  the  French  inhabitants  at 
Vincennes.*  Though  a  civil  government  had  a  nominal 
existence  at  this  time,  justice  was  still  dealt  out  in  much  the 
same  way  as  under  the  preceding  military  regime.* 

On  July  4,  1778,  Colonel  George  Rogers  Clark  under  a  - 
commission  from  Virginia  captured  Kaskaskia.^  Almost  as 
soon  as  the  news  of  this  event  was  received  in  Virginia,  the 
Legislature  of  that  State  passed  a  temporary  act  establish- 
ing the  County  of  Illinois,^  including  all  the  territory  north- 
west of  the  Ohio  River.  The  government  provided  by  this 
law  was  highly  centralized.  The  Governor  of  Virginia  was 
empowered  to  appoint  a  county-lieutenant  or  commandant- 
in-chief  of  the  county  to  hold  during  pleasure.  He  in  turn 
had  authority  to  designate  as  many  deputy-commandants, 
militia  officers  and  commissaries  as  he  should  think  proper. 
The  religious,  civil  and  property  rights  of  the  inhabitants 
were  guaranteed.  All  civil  officers  to  whom  the  inhabitants 
had  been  accustomed  for  the  preservation  of  peace  and  the 
administration  of  justice,  were  to  be  chosen  by  the  citizens, 

^Walker,  <^.  <»/.,p.  15. 

'  Witt^Hsin  Historical  CoUecHon^  zi,  pp.  53-^. 

*  May  19.  *  Daon,  op,  cit,^  p.  81. 

^'^iSka,op.eiL,^l^. 

'DiDoii,  J.  B.,  History  of  Indiana^  p.  124. 

'  Hening*!  StatuUs,  iz,  pp.  552-5. 
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convened  by  the  county-lieutenant  for  that  purpose.  They 
were  to  enforce  such  laws  as  the  settlers  had  been  accus* 
tomed  to.  The  county-lieutenant  had  the  power  to  grant 
pardons  except  in  the  case  of  murder  and  treason,  and  in 
such  cases  he  could  allow  respites  pending  an  appeal  to  the 
State.  Under  this  authority  civil  government  was  actually^ 
inaugurated  in  May,  I779»  c^nd  l^ter  the  first  election  was 
held.  Although  the  statute  which  vested  the  officers  with 
powers  expired  in  1781,  they  held  over  until  the  arrival  in 
1787  of  Colonel  Harmar,  representing  the  authority  of  the 
United  States.^  His  successor,  Major  John  F.  Hamtramck, 
abolished  the  governmental  machinery  established  by  Vir- 
ginia, and  "  remained  for  three  years  the  autocrat  of  the 
Wabash,  the  sole  legislative,  executive  and  judicial  author- 
ity."' 

Such  a  condition  of  affairs  could  not  be  permanent.  In 
fact,  the  Congress  of  the  Confederation  had  begun  the  con- 
sideration of  the  proper  method  of  governing  this  territory 
within  a  few  months  after  the  ratification  of  the  Treaty  of 
1783.  The  Ordinance  of  17843  provided  a  temporary  gov- 
ernment for  the  **  Western  Territory,"  though  it  was  never 
put  into  actual  operation.  The  Ordinance  of  1785*  provid- 
ing '*  for  ascertaining  the  mode  of  disposing  of  lands  in  the 
Western  Territory  "  was  of  much  greater  significance.  The 
following  provisions  only  are  of  interest  in  this  connection : 
"  The  surveyors  shall  proceed  to  divide  the  said  territory 
into  townships  of  six  miles  square,"  ^  and  ''  There  shall  be 
reserved  the  lot  number  16  of  every  township,  for  the  main- 
tenance of  public  schools  within  the  said  township."^  This 
law  as  confirmed  by  the  Congress  of  the  United  States  has 

'  Dnnn,  op.  cU.,  155-7.  '  ''**^»»  ^^ 

•  youmals  of  Congress^  vol.  viii,  pp.  153-5,  Phila.,  John  Dunlap. 

*  journals  of  Congren^  voL  ix,  pp.  167-175. 
» IHd^  p.  168.  •  Ibid,^  p.  171. 
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had  a  marked  influence  upon  the  economic  and  institutional 
development  of  the  West.'  Here  was  already  provided  in 
advance  an  endowment  for  the  common  schools  and  a  unit 
for  local  administration.  The  effect  upon  the  township  gov- 
ernment and  upon  the  administration  of  school  affairs  will 
be  noticed  hereafter.* 

The  Ordinance  of  17873  was  probably  the  most  important 
legislation  fathered  by  the  Congress  of  the  Confederation. 
Certainly  no  other  enactment  left  greater  impress  on  the 
social,  industrial  and  institutional  life  of  the  Northwest.  It 
made  provision  for  two  grades  of  government.  In  the  first 
stage  the  executive  power  of  the  territory  was  vested  in  a 
Governor;  the  judicial  power,  in  a  General  Court  composed 
of  three  Judges ;  and  the  legislative  power  in  the  Governor 
and  Judges  acting  as  a  Legislative  Council.  These  officers 
were  appointed  at  first  by  Congress,  and  after  the  inaugura* 
tion  of  the  Federal  Government,  by  the  President  The 
legislative  power  was  restricted  by  requiring  the  Governor 
and  Judges  to  adopt  and  publish  in  the  district  such  laws  of 
the  original  States  as  might  be  necessary  and  best  suited  to 
the  circumstances.  These  were  to  remain  in  force,  unless 
disapproved  by  Congress,  until  the  organization  of  the 
General  Assembly.^  The  Governor  was,  for  the  time  being, 
commander-in-chief  of  the  militia,  and  had  power  to  appoint 
and  commission  all  inferior  militia  officers  and  such  magis- 
trates and  other  civil  officers  in  each  county  or  township  as 
he  should  find  necessary  for  the  preservation  of  the  good 
order  and  peace.'  He  was  authorized  to  make  proper 
divisions  for  the  "  execution  of  process,  civil  and  criminal," 

^  Sbaw,  A.,  Local  Government  in  Illinois^  p.  10,  and  Howard,  op,  eU,^  140. 

'See  pages  28  and  48  below. 

*  Poore,  B.  P.«  ConsHtuHons  and  Charters^  I,  pp.  429-431. 

*See  page  20  below. 

»  Ordinance  efiySy^  Sec.  8;  Poore'i  Ccnst  and  Charters^  toI.  i,  p.  430, 
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and  was  instructed  to  lay  out  counties  and  townships,  sub- 
ject, however,  to  such  alterations  as  might  thereafter  be 
made  by  the  Legislature. 

As  soon  as  it  could  be  shown  that  the  Territory  contained 
5000  free  male  inhabitants,  the  people  were  entitled  to  a 
government  of  the  second  grade.  This  oflfered  them  an 
opportunity  to  participate  in  politics  by  electing  a  House  of 
Representatives.  The  House  nominated  ten  persons,  five  of 
whom  were  selected  by  Congress  *  to  compose  the  Council. 
All  legislative  powers  were  thereupon  vested  in  the  General 
Assembly,  consisting  of  the  House,  Council  and  Governor, 
with  the  absolute  power  of  veto  residing  in  the  latter. 
There  was  a  slight  diminution  of  the  powers  of  the  Governor 
over  the  magistrates  and  other  civil  officers ;  for  their  powers 
and  duties  were  regulated  and  defined  by  the  Assembly. 
Their  appointment,  however,  still  rested  with  the  Governor. 

Under  the  authority  of  this  constitution,  civil  government 
was  inaugurated  in  the  Northwest  Territory  in  1788.'  By 
virtue  of  the  powers  conferred  upon  him,3  Governor  Arthur 
St.  Clair  proceeded  to  lay  out  counties,  describe  their 
boundaries,  fix  their  county  seats,^  appoint  local  officers,  and 
define  their  powers.^  When  the  territory  passed  to  the 
second  grade  the  Legislature  protested  against  the  autocratic 
way  in  which  the  Governor  exercised  this  authority.  The 
controversy  which  arose  between  these  two  departments  was 
not  settled  until  the  Governor  was  removed  and  Ohio  was 

» After  1789  by  the  President 

*  Smith,  W.  H.,  The  Lift  and  Public  Services  of  Arthur  St.  Clair^  with  his 
Correspondence  and  other  Papers.  (Hereafter  referred  to  as  the  St  Clair  Papers), 
i,  pp.  140-1,  p.  53. 

•  See  page  19  above. 

^St,  Clair  Papers^  i,  pp.  166,  195;  ii,  pp.  78-9,  foot-note;  pp.  131,  165,  foot- 
note; p.  166,  foot-note. 
* Ikid.^  iif  p.  79,  foot-note;  p.  80,  foot-note. 
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admitted  as  a  State.'  Upon  the  organization  of  the  Indiana 
Territory  in  1800,  a  government  of  the  first  grade  was  estab- 
lished. In  respect  to  the  creation  of  counties,  the  Governor 
had  absolute  authority '  until  this  was  modified  by  legisla- 
tive control  3  after  the  passage  of  the  territory  to  the  second 
grade  of  government. 

In  the  county  administration  itself  the  most  characteristic 
feature  was  the  great  authority  which  was  vested  in  the 
courts.  They  were  the  first  local  civil  offices  established  by 
law.  Their  jurisdiction  was  in  the  beginning  wholly  judicial.^ 
Administrative  powers  were  first  given  to  the  courts  of  gen^^^ 
eral  quarter  sessions  of  the  peace  in  1 790.^  when  they  were 
directed  to  organize  townships.^  Later,  the  authority  of  this 
court  and  of  the  court  of  common  pleas  was  extended  by 
giving  them  considerable  control  over  the  levying  and  ex- 
penditure of  the  county  revenue,  the  issuing  and  revoking 
of  liquor  licenses,  the  opening  and  regulation  of  the  high- 
ways and  ferries,  the  erection  and  care  of  county  prisons, 
the  appointment  of  many  local  officers  and  the  examination 
and  supervision  of  their  accounts.  The  extent  to  which  the 
local  administration  was  centralized  in  the  hands  of  the 
court  is  shown  by  their  extensive  power  of  appointment. 
Of  the  twenty-five  county  offices  ^  established  by  law  during 
this  period,  at  least  eight  were  filled  by  appointees  of  the 
courts ;  and  eleven  of  the  fifteen  township  officers  were  so 
appointed,  two  being  filled   by  commissioners,  who  were 

>  Si,  Clair  Papers,  i,  pp.  214,  221 ;  ii,  pp.  447-479;  Bnrnet't  NoUs,  p.  322. 

*  Extmtwe  Journal  of  Indiana  Territory  in  Indiana  Hist.  Soe,  Pub.,  iii,  pp. 
77.  "6. 

'TVrr.  Zanftf,  i8o8,p.  3;  i8io,pp.  14,  19,40;   1813,  pp.  67,91;   i8i4,p.  15. 
♦Chase,  S.  P.  (Ed.),  Statutes  of  Ohio  and  the  Northwestern  Territory  (1833), 
I,  R).  94-6. 

*  Chase,  i,  p.  107.  *  See  page  22,  below. 
^Tbe  twenty-fire  county  offices  and  the  fifteen  township  offices  were  not  all  in 

eoitencc  at  the  same  time. 


22  CENTRAUZA  TION  IN  INDIANA  [22 

themselves  appointed  by  the  courts  and  two,'  only,  being 
elected  by  popular  vote. 

Provision  for  the  organization  of  townships  was  made  in 
1790  by  authorizing  the  courts  of  general  quarter  sessions  of 
the  peace  to  divide  their  respective  counties  into  townships, 
having  due  regard  to  the  extent  of  the  country  and  the  num- 
ber of  inhabitants.'  They  were  also  empowered  to  appoint 
in  each  township  a  clerk,  a  constable  and  one  or  more  over- 
seers for  the  poor.  This  subdivision  of  the  county  was  not, 
at  this  time,  given  a  separate  corporate  existence.  It  seems 
merely  to  have  been  a  minor  area  formed  to  facilitate  the 
administration  of  the  county  and  State  business.  Five  years 
later  the  functions  of  townships  were  somewhat  enlarged  by 
conferring  upon  them  some  authority  in  respect  to  elections, 
taxation  3  and  the  relief  of  the  poor.**  At  the  same  time  the 
overseers  of  the  poor  were  declared  to  be  •'  bodies  politic 
and  corporate;" 5  but  the  townships  never  became  import- 
ant administrative  districts  until  after  18 16. 

The  earliest  permission  for  the  incorporation  of  a  town 
within  the  present  bounds  of  Indiana  was  granted  by  the 
State  of  Virginia  in  1783.^  Under  this  authority  the  town 
of  Clarksville  was  settled  two  years  later.  The  Borough  of 
Vincennes  was  the  first  town  incorporated  under  the  laws  of 
the  Territory  of  Indiana.^  Villages  certainly  existed  prior 
to  that  date,  but  they  probably  had  no  powers  and  no 
officers  other  than  those  belonging  to  the  townships  in 
which  they  were  located.  Several  special  town  charters 
were  granted  by  the  general  assembly  of  Indiana  Territory. 
There  was  considerable  variety  in  their  organization  and  the 

^  Towmbip  assessors  and  auditors  of  the  accounts  of  the  overseers  of  the  poor 
from  1 795- 1 799. 
«  Chase,  i,  pp.  107-8. 

» Ibid,,  i,  pp.  168  ff.  ♦  Ibid,^  pp.  1 75  ff.  *  Ibid,,  sec.  16. 

•  Hening's  StaiuUi^  vol.  xi,  p.  336.  '  Territorial  Laws^  1805,  p.  13. 
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extent  of  their  powers.  In  some  cases  their  authority  was 
granted  in  quite  broad  and  general  terms ;  in  others  only  a 
few  specific  powers  were  conferred.  Practically  the  only 
field  for  local  self-government  was  in  the  administration  of 
these  towns.  The  trustees  of  such  corporations  were  gen- 
erally elected  by  the  resident  land-holders'  and  were  em- 
powered to  appoint  the  other  town  officers. 

The  intimate  relation  between  the  local  administration  and 
the  territorial  government  is  indicated  by  the  arrangement 
which  conferred  upon  the  local  courts  almost  complete  con- 
trol over  the  local  government,  and  then  made  the  members 
of  the  courts  themselves  the  appointees  of  the  territorial 
Governor.  Besides,  the  chief  executive  appointed  directly 
fifteen  other  county  officers.  The  barriers  in  the  way  of 
local  self-government  set  up  by  the  Ordinance  of  1787  have 
not  been  satisfactorily  explained.  The  people  themselves 
were  favorably  disposed  towards  this  principle.  The  men 
who  drafted  and  enacted  the  Ordinance  were  neither  un- 
familiar withy  nor  hostile  to,  such  political  ideas.*  It  was 
the  opinion  of  Judge  Chase  that  the  temporary  government 
was  made  unattractive  so  as  to  give  the  inhabitants  strong 
reasons  for  entering  the  Union  as  States  in  order  to  enjoy 
greater  political  privileges.^  It  may  have  seemed  necessary, 
also,  to  establish  "  a  strong-toned  government "  in  order  to 
secure  the  rights  of  property  among  the  frontier  people.-* 
It  has  also  been  suggested  that  the  character  of  the  popula- 
tion was  an  important  consideration.  In  1787  there  were 
only  a  few  widely  scattered  settlements,  inhabited  almost 
entirely  by  a  people  of  French  origin,  who  were  unaccus- 
tomed and  indiflferent  to  local  self-government.^     The  Ordi- 

^  For  a  short  time  the  tmsteet  of  Vmcennes  were  elected  by  co-optatioo. 
«  Compare  the  introdaction  to  Thi  Executive  Journal  of  Indiana  Territory ^ 
pp.  79-80,    See  also  pages  30,  31,  below. 

» IHd.,  p.  81.  ♦  IHd,^  p.  81,  R.  H.  Lee  quoted.  » Ibid,^  pp.  8i-a. 
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nance  not  only  discouraged  local  self-government,  but  ako 
revealed  a  distrust  of  legislative  power.  The  high  property 
qualification'  required  of  electors  and  members  of  the 
General  Assembly,  the  veto  power  of  the  Governor  and  his 
authority  to  convene,  prorogue  and  dissolve  the  General 
Assembly,  all  reflect  the  conviction  that  the  best  interests  of 
the  inhabitants  of  the  territory  and  of  the  Nation  as  a  whole 
would  be  conserved  by  a  concentration  of  power  in  the 
hands  of  an  executive  who  would  be  more  immediately  re- 
sponsible to  the  National  Government. 

While  there  was  nominally  a  remarkable  central  control 
in  the  territorial  government,  this  power  does  not  seem  to 
have  been  used  arbitrarily  nor  even  efficiently.  Twenty  two 
of  the  twenty-five  county  officers  served  during  good 
behavior  or  at  the  pleasure  of  the  appointing  power.  But 
an  examination  of  the  Executive  Journal  of  Indiana  Terri- 
tory reveals  only  one  instance  of  the  removal  of  a  civil  officer 
(a  surveyor).*  It  is  possible,  however,  that  some  of  the 
numerous  resignations  were  induced  by  pressure  from  the 
Governor.  The  failure  to  use  this  supervisory  power  effect- 
ually threw  a  heavier  burden  upon  the  Legislature.^ 

In  studying  the  tendency  towards  centralization  in  admin- 
istration in  Indiana,  the  Public  Schools  command  attention 
first.  This  is  true,  because  in  this  field  are  found  the  earliest 
successful  attempts  in  this  direction,  and  because  here  is 
seen  the  most  highly  developed  type  of  centralization.  In 
the  next  chapter  will  be  considered  the  establishment  of  the 
township  system,  the  relation  of  State  aid  and  central  con- 
trol, the  evolution  of  the  supervisory  authorities,  the  present 

^  An  elector  was  required  to  hare  a  freehold  of  50  acres;  a  representatWe,  aoo 
acres,  and  a  member  of  tbe  legislatiTe  council,  500  acres.  Sects.  9  and  11  of 
Ordinanci  0/1787, 

«  Ex,  ydurn.,  p.  131. 

*See  below,  ch.  t,  sec  i. 


25]  INTRODUCTION  2$ 

administration  of  the  school  system,  and  the  schools  for 
special  classes.  In  the  third  chapter  will  be  discussed 
Charities  and  Corrections.  In  this  sphere  thorough  central- 
ization, although  entering  but  recently,  is  quite  complete.  A 
brief  historical  sketch  of  the  establishment  of  the  State 
charitable  and  correctional  institutions  will  be  followed  by  a 
fuller  consideration  of  the  work  and  influence  of  the  Board 
of  State  Charities.  Under  the  topic  State  Medicine  will  be 
found  an  examination  of  the  composition  and  powers  of  the 
local  and  State  boards  of  health ;  of  the  laws  regulating  the 
practice  of  medicine,  dentistry,  pharmacy  and  embalming ; 
and  of  the  method  of  preventing  and  suppressing  the  dis- 
eases of  animals.  The  chapter  dealing  with  taxation  pre- 
sents for  consideration  the  conditions  which  prevailed  when 
no  centralization  existed;  the  evolution  of  a  method  of 
equalization  by  local  and  State  officers ;  the  development  of 
a  centralized  system  of  assessing  corporations;  and  the 
absence  of  a  central  control  over  local  finances.  Under  the 
head  of  Police  will  be  treated  the  establishment  of  the 
metropolitan  police  boards ;  the  difTerentiation  of  the  police 
power;  and  the  creation  of  special  expert  officers,  charged 
with  the  protection  of  the  life  and  health  of  persons  in  cer- 
tain occupations,  and  the  pecuniary  interests  of  the  people 
in  general.  The  final  chapter  offers  some  generalizations 
which  seem  to  the  writer  to  be  sustained  by  the  facts  pre- 
sented in  the  preceding  chapters. 


CHAPTER  II 

PUBLIC  EDUCATION 
I.  The  Common  Schools 

I.   THE  ABSENCE  OF  A  SCHOOL  SYSTEM  DURING  THE 
TERRITORIAL  PERIOD 

The  provision  of  the  Ordinance  of  1785  already  men-- 
tioncd,'  reserving  the  sixteenth  lot  or  section  in  every  town- 
ship for  the  maintenance  of  the  public  schools  within  the 
township,  was  the  basis  of  the  early  legislation  respecting 
schools.  The  Ordinance  of  1787  which  soon  followed  this^ 
declared  that  "  religion,  morality  and  knowledge  being  nec- 
essary to  the  good  government  and  the  happiness  of  man- 
kind,'' schools  and  the  means  of  education  should  be  forever 
encouraged.  But  during  the  territorial  period  such  encour- 
agement was  scant  indeed.  What  little  legislation  there  - 
was  in  respect  to  common  schools  had  reference  solely  to 
the  care  or  protection  of  this  estate. 

In  1799  an  act  prohibiting  the  cutting  of  timber  on  lands 
reserved  for  the  use  and  support  of  schools  or  of  religion, 
gave  authority  to  overseers  of  the  poor  to  institute  proceed- 
ings against  trespassers.^  This  was  the  beginning  of  that 
very  extensive  control  over  school  affairs  which  is  exercised 
by. the  township  trustee  to  this  day.  In  1808,  six  years 
before  the  lands  were  actually  granted  to  the  State  for  the 
use  of  the  townships,  the  Legislature  of  Indiana  Territory 
established  a  provisional  leasing  system  under  the  adminis- 

^  See  page  18  above.  'Chase,  i,  p.  221. 
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tration  of  the  court  of  common  pleas  in  each  county/  Two 
years  later  these  courts  were  empowered  to  appoint  a  "  trus- 
tee of  school  lands  "  for  each  township,  whose  duty  it  was 
to  lease  the  lands  under  such  restrictions  as  the  court  might 
impose/  Though  the  Territorial  Assemblies  were  urged  to 
make  provision  for  this  vital  interest  they  did  nothing  of  a 
practical  nature  prior  to  1816.  The  important  matter  of 
education  was  left  to  the  few  schools  which  had  been  estab- 
lished under  private  control.' 

The  regard  in  which  the  people  held  public  education 
must  not  be  estimated  from  the  meagre  legislation  of  this 
period.  They  appreciated  the  advantages  and  the  import- 
ance of  the  public  schools ;  but  they  felt  that  this  laudable 
desire  for  higher  things  must  for  a  time  remain  ungratified, 
while  more  pressing  needs  were  demanding  their  thought, 
their  energy,  their  strength  and  their  resources.  The  set- 
tiers  almost  universally  were  poor  and  widely  scattered. 
The  struggle  for  existence  was  fierce  and  unceasing.  Forests 
had  to  be  cleared  away;  swamps,  drained;  roads  and 
bridges,  built;  lands,  tilled;  and  all  this  amid  the  ever- 
present  dangers  and  difficulties  incident  to  frontier  life. 
Small  wonder,  then,  that  during  the  first  thirty  years  of  her 
history  as  a  Territory  and  State,  nothing  deserving  the  name 
of  a  "  public  school  system  "  existed  in  Indiana.  The  spirit 
and  the  ideals  of  the  pioneers  must  be  sought  not  in  the  sta- 
tutes but  in  the  Constitution.  Somehow  in  that  period  of 
struggle  and  hardship  and  disappointment,  in  the  minds  of 
the  practical  and  hard-headed  pioneer  leaders,  there  had 
arisen  the  ideal  of  a  free  school  system,  based  upon  the 
principles  of  uniformity  and  State  support.  These  principles 
were  embodied  in  the  Constitution  of  i8£6.     It  was  made 

*  Terr,  Lam^  1808,  p.  36.  «  Terr.  Laws,  1810,  p.  46. 

*  Boone,  R.  G.,  History  of  Education  in  Indiana,  p.  21-2. 
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the  duty  of  the  General  Assembly  "  to  provide  by  law,  for  a 
general  system  of  education,  ascending  in  a  regular  grada- 
tion from  township  schools  to  a  State  University,  wherein 
tuition  shall  be  gratis  and  equally  open  to  all." ' 

2.  THE  STRUGGLE  TO  ESTABLISH  A  TOWNSHIP  SYSTEM 

The  tendency  towards  State  centralization  in  the  admin- 
istration of  schools  has  been  attended  by  a  similar  movement 
in  the  direction  of  local  centralization.  A  review  of  the 
struggle  to  supplant  the  **  district  system  "  with  the  "  town- 
ship system"  will,  in  part,  explain  the  conditions  which 
determined  the  educational  life  of  the  State,  and  will  thu 
contribute  to  a  better  understanding  of  the  difficulties  which 
impeded  progress  for  half  a  century. 

The  division  of  the  land  into  townships  by  the  congres- 
sional survey  and  the  reservation  of  the  sixteenth  section  of 
each  township  for  the  use  of  the  inhabitants  thereof,  for 
school  purposes,  betokened,  before  any  statute  to  that  effect, 
that  the  township  would  be  the  natural  unit  of  the  school 
system.  The  earliest  State  laws  in  respect  to  schools  and 
school  lands  recognized  this  natural  division."*  An  act  of 
1 8 16  authorized  the  election,  upon  the  petition  of  twenty 
house-holders,  of  three  trustees  in  each  congressional  town- 
ship who  were  declared  to  be  a  "  body  corporate  in  deed 
and  fact"  with  full  power  to  make  by-laws  or  regulations  for 
the  encouragement  and  support  of  the  schools  in  the  town- 
ship.3 

The  law  of  i824'» — the  first  serious  attempt  to  establish  a 
public  school  system — provided  for  the  incorporation  of 
congressional  townships,^  and  vested  in  the  corporations  the 

^  CansiUuH&n  0/1S16,  article  iz,  lection  2. 

^Laws,  Siss.t  1816-17,  pp.  104-6;  i8i8-9,pp.  57-9;  1827-8,  p.  112. 

*Iiui^  1 81 6-7,  pp.  104-6. 

«  Rivisfd  SMtOes,  1824,  pp.  379-385.  *  As  in  1816. 


29]  PUBUC  EDUCATION  29 

reserved  school  lands  with  certain  limitations  as  to  their 
lease  and  sale.  It  then  proceeded  to  give  the  trustees 
authority  to  divide  the  township  into  school  districts,  and  to 
appoint  three  sub-trustees  in  each  district.  These  officials 
were  accountable  to  the  township  trustees  for  any  malcon- 
duct  in  the  discharge  of  their  duties ;  they  were  subject  to 
dismissal  from  office  after  a  hearing,  and  were  also  liable  to 
prosecution. 

Here  was  the  inauguration  of  the  "district  system,"  an 
arrangement  which  left  to  small  territorial  areas,  thinly  in- 
habited, the  control  and  management  of  their  school  affairs. 
The  inhabitants  of  the  district  determined  whether  or  not 
they  should  have  any  school  at  all,  the  site  of  the  school 
house,  the  length  of  the  term  (in  case  it  exceeded  three 
months)  and  the  method  of  payment  of  the  tax.  No  county, 
township  or  district  officer  had  any  authority  to  regelate  the 
use  of  text-books,  the  course  of  study,  or  the  methods  of 
discipline  and  instruction.  The  districts  depended  upon  the 
township  trustees  for  three  things  only :  the  appointment  of 
the  sub*trustees,  the  levy  of  the  local  tuition  revenue,  in  case 
such  a  levy  was  necessary,  and  the  examination  of  the 
teachers.  These  powers  might  have  been  used  by  the 
trustees  to  secure  a  small  degree  of  local  centralization, 
which  would  have  preserved  the  township  unit;  but  they 
were  not  so  utilized. 

At  that  time  the  educational  outlook  was  not  bright 
There  were  only  52  counties  organized  in  the  State.  **  Few 
townships  were  officered,  and  fewer  yet  maintained  schools ;" 
and  in  these  tuition  was  not  always  free.  The  terms  seldom 
exceeded  the  minimum  of  three  months.  The  school  reve- 
nues were  totally  inadequate  "  both  from  the  neglect  of  the 
lands  and  mismanagement  of  the  funds."'     *'  With  the  ex- 

^  Boone,  opciLf  p.  26. 
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ception  of  county  seminaries*  deriving  some  aid  from  the 
penal  code  and  the  township  rents  accruing  to  the  State 
University,  there  exists  no  active  fund  for  education  to 
which  resort  could  be  had ;  and  the  pittance  of  rent  from 
some  sixteenth  sections  is  entirely  inadequate  to  effect  the 
object  at  this  time."* 

The  explanation  of  the  substitution  of  the  district  for  the^ 
township  as  the  unit  of  the  school  system  must  be  sought  in 
the  physical  environment  of  the  people,  and  in  their  pre- 
conceived ideas  of  local  self-government.  It  is  probable 
that  the  location  of  the  *' sixteenth  section"  had  almost  no 
influence  in  determining  the  place  of  settlement  of  families  or 
colonies  immigrating  to  the  State.  At  least  a  careful  exami- 
nation of  a  map  of  the  State  does  not  show  that  the  villages,  ^ 
towns  or  cities  are  located  more  frequently  in  the  vicinity  of 
the  school  section  than  in  any  other  section.  Other  consid- 
erations more  potent,  if  not  more  worthy,  guided  the  settlers 
in  the  choice  of  lands  and  in  the  location  of  villages.  Chief 
of  these  were  nearness  to  water-courses  and  water-sources, 
productiveness  of  the  land  (considering  their  means  of  culti- 
vation), protection  against  the  attacks  of  the  Indians,  and 
the  relationships  or  friendships  with  earlier  pioneers.  Com- 
munities were  often  far  apart,  and  this  isolation  was  still  fur- 
ther aggravated  by  the  insufhcient  means  of  communication 
and  transportation.  In  1820  the  total  population  was  less 
than  150,000;  and  in  three-fourths  of  the  State  it  averaged 
less  than  two  to  the  square  mile.  The  area  of  a  congres- 
sional township  was  thirty-six  square  miles.  In  order  to 
have  had  a  meeting  of  the  inhabitants  for  school  purposes, 

^  The  establishment  of  county  seminaries  was  aothorised  in  1824.  These  schools 
were  intended  to  furnish  secondary  instruction;  but  in  fact,  generally  included  in 
their  course  of  study  the  elementary  branches  as  wclL  Rrv.  StaU^  1824,  pp. 
1 16-120. 

'  Report  o/SiHoU  CommUUe  on  Education^  Sen.  yd$ir.p  1835-1826,  p.  104. 
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perhaps  one-half  of  them  would  have  found  it  necessary  to 
travel  over  almost  impassable  roads  a  distance  of  four  or 
five  miles.  A  single  school  for  all  the  children  of  the  town- 
ship was  an  impossibility.  Neighborhoods  were  often  jeal- 
ous and  even  bitter  in  their  feelings  towards  one  another. 
With  these  obstacles  to  township  unity  it  seemed  but  natural 
to  provide  schools  for  the  separate  neighborhoods  as  the 
people  of  those  districts  wished. 

In  addition  to  these  local  considerations  there  was  a  deep- 
seated  conviction  of  the  sacredness  of  local  self-government. 
During  the  Colonial  and  Revolutionary  periods  there  had 
developed  in  America  an  extreme  type  of  particularism. 
When  the  pioneers  crossed  the  Alleghenies  and  settled  in 
the  Mississippi  Valley,  they  carried  with  them  their  partic- 
ularistic ideas.  In  this  sparsely  settled  region,  in  self-reliant 
communities,  their  individualism  had  an  opportunity  for 
almost  unchecked  growth.  The  isolated  condition,  the  de- 
pendence upon  self-help  in  a  multitude  of  activities,  the  self- 
sufficiency  of  the  separate  localities,  all  stimulated  in  the 
individual  the  ideas  of  equality  and  self-assurance ;  and  in 
the  community  an  unshaken  confidence  in  a  localized  ad- 
ministration of  all  civil  affairs.'  In  the  matters  of  education, 
each  citizen  claimed  the  right  to  give  his  children  the  kind 
and  the  degree  of  education  which  he  deemed  sufficient,  and 
the  district  insisted  upon  the  same  right,  irrespective  of  the 
larger  interests  and  welfare  of  the  township,  county  or  state. 
During  the  next  decade  the  idea  of  local  self-government 
was  carried  still  further. 

In  1833  th«  slight  connection  •  existing  between  the  dis- 
trict and  township  was  severed.     The  office  of  sub  trustee 

^  Compare  ProfcMor  F.  J.  Turner's  Tfu  Si^ificatue  ofiki  Frontier  in  American 
RUtry^  in  Anntud  Report  of  the  American  Historical  Aiaociation  for  1893,  ^P** 
€kU]r  pages  216^  221-3,  226-8. 

*  See  page  29  above. 
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was  abolished.  Three  trustees  for  each  school  district  were 
to  be  elected  annually  thereafter  by  the  qualified  voters  of 
the  district.  They  were  no  longer  removable  from  office  by 
the  township  trustees,  but  by  the  vote  of  a  majority  of  the 
patrons  in  the  district.  The  inhabitants  of  any  district  de- 
cided whether  or  not  to  maintain  a  school,  and  determined 
the  amount  and  character  of  the  tax  for  building  purposes 
and  the  proportion  each  should  pay,  taking  into  **  consider- 
ation the  number  of  each  person's  children  to  be  educated, 
and  other  equitable  circumstances."  After  the  school  house 
was  once  erected  and  paid  for,  no  person  was  liable  for 
school  taxes  '*  unless  he  intends  to  or  does  participate  in  the 
benefit  of  the-  school  fund."  Any  one  was  allowed  to  send 
children  to  such  a  school  free  from  any  other  tax  than  his 
just  proportion  of  the  labor  and  money  necessary  to  repair 
or  rebuild  the  school  house,  "  he  fulfilling  his  own  contract 
with  the  teacher  for  tuition,  fuel  and  contingencies  as  in 
other  cases."  The  district  treasurer  was  required  to  credit 
each  inhabitant  of  the  district  his  due  proportion  of  school 
moneys,  based  upon  the  number  of  days  of  attendance  of  his 
children,  and  to  pay  over  the  said  funds  "  to  the  teacher  to 
be  applied  in  due  proportion  to  the  discharge  of  the  debt 
due  for  tuition  from  each  person  entitled  to  the  benefit  of 
such  funds,  if  a  contract  to  that  effect  should  have  been 
made  by  such  teacher  with  the  inhabitants  or  with  the  dis- 
trict trustees."  *  A  show  of  financial  supervision  was  made 
in  the  requirement  that  the  books,  papers  and  accounts  of 
the  school  commissioner,  or  of  the  trustees  or  treasurer  of 
any  district  or  township,  should  be  subject  to  the  inspection 
of  the  board  of  county  commissioners.     This  local  control 

^  In  case  the  district  trustee,  in  the  absence  of  any  directions  by  the  district 
meeting,  had  contracted  that  the  patrons  should  pay  the  teacher  a  gross  sum  per 
month  or  year,  the  amount  charged  against  any  inhabitant  was  in  the  same  ratio 
to  the  total  salary  as  the  aggregate  tuition  imparted  to  the  pupils  sent  by  him 
bore  to  the  aggregate  tuition  of  all  the  pupils  sent  to  the  school. 
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was  neutralized  by  the  ludicrous  proviso  that  three  days' 
notice  should  be  given,  by  process  issued  by  the  clerk  of  the 
board  on  the  petition  of  five  freeholders  or  householders  of 
the  district,  township  or  county.*  This  deprived  the  county 
commissioners  of  all  power  to  initiate  investigations  and 
gave  opportunity  to  conceal  frauds. 

The  extent  to  which  the  theory  of  decentralization  was 
carried  can  be  inferred  from  the  fact  that  schools  established 
by  religious  denominations  and  by  private  associations  were 
considered  district  schools,  and  were  entitled  by  law  to  a 
share  of  the  school  revenues  and  to  all  other  privileges  of 
public  schools."* 

In  1836  and  1837  i^  ^«^  made  lawful  for  any  householder 
to  employ  a  "  qualified  and  certificated  "  teacher  to  instruct 
his  children  and  the  children  of  others  of  the  district  who 
might  wish  to  join  with  him,  upon  such  contract  as  he  could 
make ;  provided  the  inhabitants  should  fail  to  elect  district 
trustees,  or  the  trustees  should  neglect  to  take  the  sense  of 
the  district  on  the  question  of  the  maintenance  of  a  school. 
And  any  person  so  supplying  a  teacher  was  entitled  to  his 
proportion  of  the  revenue  of  the  township.s  There  were 
many  schools  of  this  kind.^ 

It  would  seem  possible  to  go  no  further  in  the  matter  of 
decentralization  unless  the  requirement  of  a  teacher's  certi- 
ficate should  be  abolished.  Indeed;  we  find  that  in  1841 
this  was  left  to  the  option  of  the  district  trustees.^  But  the 
same  year  showed  a  slight  reaction  from  this  extreme  indi- 
vidualism. All  the  property  within  the  district  was  made 
subject  to  any  tax  imposed  for  building  school  houses.     A 

*  Laws^  Sess.  1832-3,  pp.  89,  93, 94,  96-xoo. 

*  LawSfSess.  1833-4,  pp.  327-9;  Spec.  Lawi^  Sess.,  1834-5,  pp.  122-4;  Laus, 
Sess,  1840-1,  p.  85;  Hid.,  1848-9,  p.  130. 

*  Lams,  1835-6,  pp.  78-80;  1836-7,  p.  39.  *  Boone,  0p  dt.^  p.  34. 
^Lam,  1840-1,  p.  86. 
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closer  supervision  of  school  funds  was  provided  and  the 
township  treasurer  was  required  to  distribute  the  revenue  of 
his  township  among  the  districts  in  proportion  to  the  num* 
bcr  of  children  between  the  ages  of  five  and  twenty-one 
years.* 

The  legitimate  fruits  of  this  ill-conceived  system  of  district 
schools  were  shown  to  be :  ( i )  inequality  in  the  length  of 
the  school  terms,  in  the  efficiency  of  schools,  and  in  the  cost 
of  the  maintenance  of  schools  within  the  same  township; 
(2)  a  greater  expensiveness,  because  of  the  multiplicity  of 
officers  and  the  continuance  of  small  schools;  (3)  incompe- 
tency of  teachers,  because  of  frequent  changes  and  partiality 
and  favoritism  in  their  selection;  (4)  inefficiency  in  instruc- 
tion, because  of  diversity  of  text-books  and  difficulty  in 
grading  and  classifying  pupils;  (5)  laxity  in  the  enforce- 
ment of  school  laws,  because  of  the  absence  of  supervision 
and  the  ignorance  and  indifference  of  the  petty  school 
officers;  (6)  wasteful  administration  of  public  school  funds 
and  revenues;  (7)  neighborhood  quarrels  over  the  sites  of 
buildings  and  boundaries  of  districts ;  (8)  narrow  and  selfish 
views  as  to  the  ends  of  public  instruction.**  All  this  was  the 
outgrowth  of  an  exaggerated  idea  of  the  virtues  of  local 
self-government. 

During,  the  seven  years  prior  to   1843,  the  unfavorable 

»  Ztfw,  1840-1,  pp.  53,72, 81. 

'  Compare  Boone,  op  at,,  p.  148.  In  1840  the  House  Committee  on  Education 
iwjmi  elaborate  report  on  the  tobject  of  schools,  declared  that  the  existing  plan 
**  scarce  deserres  the  name  of  system."  "  It  is  a  multitude  of  S]rstems,  having  no 
aecountability  to  each  other,  or  to  any  higher  powers."  ''  We  present  almost  the 
only  example  of  a  state  professing  to  have  in  force  a  system  of  common  school 
education,  which  does  not  know  the  amount  or  condition  of  its  school  funds,  the 
number  of  schools  and  scholars  to  be  taught  and  to  receive  a  distribution  of  those 
ftoids."  I/ousi  y<mmal,  1839-40,  p.  365.  Governor  Bigger  in  his  message  in 
1842  declared :  '*  Our  schools  are  a  mass  of  complicated  statutory  provisions,  pre- 
senting difficukSei  even  to  the  disciplined  legal  mind,  which  are  almost  insupera- 
ble to  the  ordinary  citizen."    Doc,  yourn,^  1 841-2,  ffousi  Rifis^  p*  148. 
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condition  of  school  affairs  received  most  serious  considera- 
tion by  the  leading  educators  and  statesmen.  It  is  evident 
from  the  speeches  and  addresses  of  prominent  men  and  from 
the  reports  of  officers  and  legislative  committees  that  the 
most  intelligent  opinion  was  in  favor  of  some  attempt  at  a 
centralized  system.*  The  revelations  made  by  these  utter- 
ances finally  moved  the  legislators  to  action.  We  find  in 
the  revised  school  law  of  1843  an  important  step  towards 
an  intelligent  supervision  under  State  authority.  The 
Treasurer  of  the  State  was  declared  by  law  ■  to  be  the  Super- 
intendent of  Common  Schools.  His  duties  were  chiefly 
financial  and  statistical.  No  authority  to  direct  the  educa- 
tional policy  was  given  him.  However,  the  first  thing 
necessary  to  develop  a  satisfactory  school  system  was  to 
secure  full,  reliable  and  accurate  information  as  to  funds, 
revenues,  schools  and  children  of  school  age.  A  beginning 
in  this  direction  was  made  by  this  act. 

This  material  advance  towards  centralization  was  attended 
by  a  considerable  degree  of  local  centralization.  In  the  ab- 
sence of  instructions  by  the  district  meeting,  the  district 
trustee  was  empowered  to  contract  with  a  teacher.  He  also 
was  given  authority  to  determine  what  branches  should  be 
taught.  Taxes  levied  by  the  district  meeting  were  there- 
after to  be  assessed  and  collected  by  county  officers  and  not 
by  district  officers.  Much  more  important  was  the  require- 
ment that  any  such  tax  should  be  assessed  upon  all  the 
taxable  property  of  the  district,  except  that  of  negroes  and 
mulattoes  who  were  not  entitled  to  the  privileges  of  the 
schools.3 

Pursuant  to  the  recommendation  of  the  General  Assembly 
at  its  thirty-first  session  a  '*  Convention  of  the  Friends  of 

'  See  pages  42-44,  63, 74-76  below. 

»  Jfiv.  Siat^  1S43.  PP-  324-5- 

»^flr.  Stai^  1843,  PP-  313-315.322-324. 
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the  Common  Schools"  met  at  Indianapolis  May  26,  1847. 
Its  committees  drafted  a  bill  to  provide  for  the  improvement 
of  common  schools  and  an  address  to  the  people.'  The  re- 
port accompanying  the  bill  was  very  exhaustive  in  its  re- 
view of  the  situation  of  the  schools  and  school  funds.  In 
the  address  to  the  people  it  was  stated  that  in  1847  one- 
seventh  of  the  people  over  twenty  years  of  age  could  neither 
read  nor  write ;  that  30,cx)0  voters  in  Indiana  were  illiterate ; 
and  that  the  annual  expenditure  for  education  was  only 
about  $125, OCX).'  The  only  important  act  of  the  General 
Assembly  at  this  time  was  a  law  submitting  to  a  popular 
vote  the  question  of  the  support  of  the  common  schools  by 
general  taxation. 3  The  result  of  the  vote  was  in  favor  of 
State-established,  State-supported  and  State-controlled 
schools. 

The  Legislature  soon  afterwards  proceeded  to  enact  a  law 
which  gave  greater  security  to  school  funds  and  greater  ac- 
curacy to  reports,  inaugurated  the  policy  of  State  support 
of  the  schools  by  means  of  general  taxation,  and  strength- 
ened the  local  centralization.  The  number  of  trustees  in 
each  district  was  reduced  from  three  to  one.  Besides  attend- 
ing to  the  business  of  the  district,  the  trustee  was  made  "  the 
organ  of  communication  between  the  district  and  the  board 
of  township  trustees "  to  whom  he  was  expected  to  make 
**  such  suggestions  as  may  advance  the  educational  interests 
of  his  district."  In  addition,  he  was  required  to  make  re- 
ports to  the  clerk  of  the  township  board.  Acceptance  of 
the  offices  of  township  and  district  trustees  was  made  obli- 
gatory. The  township  was  made  the  unit  for  the  distribu- 
tion of  the  school  funds.  The  township  trustees  were  re- 
quired to  provide  a  sufficient  number  of  schools  to  accom- 
modate  the   pupils  of  their   townships   for   at  least  three 

» Doc.  yoitm.,  i^7-8>  Pt.  ii,  pp.  141  ff. 

"  IM^t  pp.  170,  173,  182-3.  •  Ztffw,  1847-8,  p.  48. 
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months  annually.  All  schools  of  the  township  were  to  have 
school  terms  of  equal  length.  Schools  established  by  private 
liberality  were  still  entitled  to  their  just  and  equitable  allow- 
ance from  the  public  funds.'  The  worst  defect  of  the  law  was 
the  proviso  that  left  it  to  each  county  to  determine  whether 
or  not  the  law  should  operate  within  its  jurisdiction.  At  the 
first  election  following  its  enactment,  the  law  was  adopted  in 
fifty-four  counties. 

The  definitive  step  in  this  tedious  transition  from  the  dis- 
trict to  the  township  system  was  taken  in  1852.  This  law 
was  mandatory  in  character  and  applied  to  every  county 
and  every  district.  A  uniform  system  of  administration  was 
created  for  civil  townships,  and  the  political  functions  were 
taken  away  from  the  congressional  townships.  Each  civil 
township  was  declared  to  be  a  township  for  school  purposes, 
and  the  township  officers,  to  be  school  officers.'  The  three 
trustees^  had  power  to  manage  the  schools  and  school 
lands  in  nearly  the  same  way  as  at  present.^  Incorporated 
cities  and  towns  were  for  the  first  time  made  school  corpora- 
tions independent  of  the  townships  in  which  they  were  situ- 
ated. They  were  declared  to  be  entitled  to  their  proportion- 
ate share  of  school  funds,  and  given  power  to  establish 
graded  schools.  All  school  corporations  were  empowered 
to  levy  taxes  for  building  purposes  and  for  the  support  of 
schools  after  the  public  funds  were  exhausted.' 

There  was  a  slight  reaction  towards  a  recognition  of  the 

>  Ztfw,  1S4&-9.  pp.  125-128,  150. 

'  Rtv,  Stat,f  1852,  i,  p.  440.  In  1855  the  county  commutionen  were  inttrncted 
to  make  the  bonndariet  of  the  civil  townships  coincide  as  nearly  as  possible  with 
those  of  the  congressional  townships.  This  simplified  the  distribution  of  the  re?- 
enne  from  the  congressional  township  fund.    Laws,  1855,  P*  ^^'- 

'  Under  the  law  of  1859  one  trustee  was  elected  in  each  township.  Laws, 
iS59«  P-  220.  ^  See  below,  ch.  i,  sec  5. 

*^/F.  Sia/..  1852,  i,  pp.  444,  454. 
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district  system  in  1855.  The  patrons  of  a  school  were 
authorized  to  hold  an  annual  meeting  at  which  they  might 
elect  a  school  director  with  slight  authority.  The  3chool 
meeting  was  given  considerable  power  in  respect  to  the  des- 
ignation and  dismissal  of  teachers,  the  determination  of  the 
course  of  study,  et  cetera.^  This  change  was  made  in  the 
hope  that  it  would  reconcile  the  friends  of  the  old  system  and 
harmonize  their  views  and  predilections  with  the  new  prin- 
ciples. But  it  proved  to  be  a  division  of  local  authority 
which  led  to  frequent  conflicts  between  the  township  trustees 
and  the  directors  of  the  districts." 

In  response  to  the  official  protests  against  this  evil,  the 
Legislature  in  1865  gave  school  trustees  power  to  employ 
teachers  without  considering  the  wishes  of  patrons.'  In 
order  to  protect  the  people  against  any  unfair  and  arbitrary 
action  on  the  part  of  the  trustee,  he  was  in  1883  forbidden 
to  employ  any  teacher  against  whom  a  majority  of  the 
patrons  might  formally  protest  and  was  required  to  dismiss 
a  teacher  upon  their  petition.* 

The  latest  phase  of  this  centralizing  tendency  in  local 
school  administration  is  seen  in  the  disposition  to  abandon 
the  weaker  school  districts  and  provide  transportation  for 
the  pupils  to  larger  schools.  In  the  year  1899- 1900  there 
were  within  the  State  108  schools  having  fewer  than  five 
pupils,  and  487  schools  having  between  five  and  ten  pupils^ 
in  average  daily  attendance.^  The  cost  of  collecting  the 
pupils  into  larger  schools  would  be  much  less  than  the  cost 

'^Laws.  1855,  pp.  176-7. 

*  A  large  percentage  of  the  difficnltiet  reported  to  the  State  Superintendeiift 
oflke  for  tetUement  arose  from  attempts  to  designate  teachers.  Bien,  Report 
StaU  Supi.  Pub.  Insir.  for  1865-4,  p.  58. 

^Laws^  Rtg,  Siss^  1865,  p.  6;  see  also  Zows,  1873,  p.  68. 

«  Laws,  1883,  p.  31. 

*Biin,  Rep^t  StaU  SnpU  yones  for  1899-1900,  p.  524. 
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of  instruction  in  the  small  schools.  Already  the  experiment 
has  been  made  in  forty  of  the  ninety-two  counties  with  satis- 
factory results.'  The  abandonment  of  the  weaker  schools 
has  been  given  a  new  legal  sanction  by  recent  legislation. 
The  township  trustee  may  upon  his  own  authority  abandon 
any  school  that  has  '^  an  average  daily  attendance  of  twelve 
pupils  or  fewer/'  and  consolidate  the  schools  with  those  of 
an  adjacent  district  With  the  written  consent  of  a  majority 
of  the  voters  of  any  school  district  he  may,  and  upon  their 
petition  he  must,  take  such  action.*  While  these  laws  do 
not  explicitiy  authorize  trustees  to  expend  revenue  for  the 
transportation  of  pupils,  a  recent  official  opinion  of  the  State 
Superintendent  declares  that  they  have  that  power.  The 
stronger  arguments  seem  to  be  in  favor  of  consolidation.' 
This  movement  emphasizes  with  force  the  contrast  between 
the  doctrines  that  prevailed  seventy  years  ago  and  those  of 
the  present. 

It  has  been  said  that  Indiana  was  ''  the  first  State  in  the 
Union  to  incorporate  it  [the  township  system]  into  her  edu- 
cational code."  However  that  may  be,  it  was  certainly  an 
innovation  of  the  greatest  import.  Gradually  it  came  to 
mean  the  diminution  of  the  expenses  of  administration,  the 
equalization  of  opportunities  within  the  township,  the  em- 
ployment of  more  competent  teachers  with  longer  tenure, 
and  greater  professional  interest  and  ambition.  In  the  place 
of  narrow  localized  interests  and  neighborhood  quarrels  and 
factions,  it  led  to  the  expansion  of  interest,  sympathy  and 
civic  pride  so  as  to  include  the  civil  and  educational  welfare 
of  each  citizen  of  the  larger  community. 

*  Bun,  Report  StaU  Supt.  Jones  fir  1899-1900,  pp.  529-557. 

»  Laws,  1901,  pp.  159,  437. 

*Bien,  Report  State  Snpt,  Jones  for  1899  asd  1900,  pp.  526-8. 
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3.  STATE  AID  AND  CENTRAL  CONTROL 
In  a  more  detailed  examination  of  the  centralizing  ten- 
dency in  school  administration,  the  development  of  central 
control  over  school  finances  occupies  an  important  place.  It 
would  seem  to  be  a  general  principle  that  where  an  individ- 
ual or  a  corporation,  public  or  private,  stands  sponsor  for  an 
enterprise  by  furnishing  periodically  the  means  for  its  prose- 
cution, some  accountability  to  the  promoters  would  be  re- 
quired. The  grantor  or  benefactor  wishes  to  know  that  the 
funds  are  wisely  and  economically  expended  for  the  particu- 
lar purpose  in  view.  It  will  be  seen  from  the  following  pages 
that  just  as  the  State's  financial  interest  in  the  schools  in- 
creased, that  is,  just  as  it  assumed,  by  means  of  general  tax- 
ation or  otherwise,  the  burdens  of  maintaining  the  system,  so 
its  control  over  the  expenditures,  reports  and  instruction 
increased. 

The  school  revenues  were  derived  from  several  sources : 
permanent  funds,  local  and  general  taxation,  fines,  forfeitures, 
et  cetera.  Until  consolidation  was  effected,  in  1852,  there 
was  considerable  difference  in  the  objects  of  the  expenditure 
and  in  the  administration  of  the  various  funds.  A  clearer 
view  of  the  subject  may  be  obtained,  therefore,  by  treating 
them  separately. 

I.  The  Congressional  Township  Fund.  The  first  govern- 
mental endowment  of  the  public  schools  in  Indiana  came 
from  the  Congress  of  the  Confederation.'  By  the  act  enabling 
the  people  of  Indiana  Territory  to  form  a  Constitution  and  to 
organize  a  State  government,  the  "  sixteenth  section  "  of  land 
was  again  conditionally  granted  to  the  inhabitants  of  each 
township  for  the  use  of  schools.'  The  condition  was  accepted 
by  the  State,  and  the  Constitution  adopted  in  1 8 1 6  required  the 

'  Journal  of  Congress^  ix,  p.  171.    Sec  also  p.  18. 
•  U.  S,  StahOeSf  iii,  p.  290. 
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General  Assembly  "  to  provide  by  law  for  the  improvement 
of  the  lands  and  to  apply  any  funds  which  might  be  raised 
from  them  or  from  any  other  quarter  to  the  accomplish- 
ment of  the  grand  object  for  which  they  are  intended."' 
The  proceeds  arising  from  the  sale  of  such  lands  or  other- 
wise obtained  for  school  purposes,  were  to  "  remain  a  fund 
for  the  exclusive  purpose  of  promoting  the  interest  of  litera- 
ture and  the  sciences,  and  for  the  support  of  seminaries  and 
public  schools."  *  The  interpretation  which  was  given  to  this 
language  by  the  executive  and  judicial  officers  of  the  State 
government  seems  reasonable.  It  was  held  that  this  land 
had  been  granted  to  the  inhabitants  of  each  township  for 
school  purposes,  and  that  the  State  control  over  the  funds 
arising  therefrom  extended  only  to  their  protection  and  ad- 
ministration.3  While  under  this  construction  there  was  a 
ground  for  the  exercise  of  State  supervision  to  a  certain 
extent,  there  was  apparent  justification  of  that  deference 
which  Legislatures  continually  showed  towards  local  senti- 
ment. 

Prior  to  1843  there  were  tried  three  methods  of  managing 
school  lands  and  the  funds  derived  from  them.  During 
part  of  this  time  all  three  methods  were  in  operation,  and 
the  choice  of  the  plan  was  in  each  case  left  to  the  voters  of 
the  congressional  township.  At  first  the  lands  were  put  in 
charge  of  a  "superintendent  of  school  lands"  or  (in  case  of 
incorporation  *)  of  trustees  in  each  congressional  township.^ 
The  second  method  gave  to  the  inhabitants  of  a  congres- 
sional township   the  privilege  of  selling  their  lands  ^  and 

*  ConsHtuHan^  1816,  art.  ix,  lect.  I,  and  Ordinance  of  j8i6. 

'  ConsHhOwn  fi/i8i6,  art.  ix,  sect  i. 

'  6  Indiana  Reports,  pp.  87, 96. 

*See  page  28  above. 

^Laws,  1816-7,  pp.  104, 106;  i8i8-9,pp.  57-9;  Rev.  Stat,^  1824, 379- 

^lawSf  jS26^y,  p.  103;  1827-8,  p.  112,  and  C/,  S,  StaiuieSt  W,  p.  558. 
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entrusting  the  proceeds  to  a  "  county  school  commissioner  " 
elected  by  the  people.'  It  was  his  duty  to  loan  the  money 
on  proper  security,  and  to  distribute  to  each  township  the 
income  from  its  own  funds.  He  had  no  control  over  the 
school  funds  of  any  township  which  declined  to  sell  its  lands. 
This  seemed  to  be  a  step  towards  local  centralization.  The 
opportunity  to  dispose  of  the  lands  was  quickly  seized,  and 
by  1843  n^ore  than  a  million  dollars  was  thus  realized. 
While  this  policy  provided  funds  for  immediate  use,  it  must 
be  regarded  as  extremely  short-sighted.  Most  of  this  land 
was  sold  at  $1.25  per  acre.  If  it  had  been  carefully  hus- 
banded, it  would  now  in  many  townships  furnish  annual 
revenue  sufficient  to  maintain  schools  for  ten  months  with- 
out one  cent  of  local  taxation  for  tuition  purposes.' 

The  third  experiment  was  made  in  1831.  The  electors  of 
the  township  were  empowered  to  determine  by  vote  whether 
or  not  the  money  derived  from  the  sale  of  school  lands 
should  be  loaned  by  the  school  commissioner  or  be  de- 
posited in  the  State  loan  office.3  The  money  placed  in  the 
loan  ofRce  was  to  constitute  "  a  perpetual  fund,  set  apart  for 
the  purpose  of  township  free  schools;"  and  the  faith  of  the 
State  was  solemnly  pledged  to  the  regular  annual  payment 
of  interest  at  six  per  cent  to  the  township  properly  entitled 
to  receive  it.  The  school  commissioner  was  still  required 
to  loan  school  moneys  not  deposited  in  the  loan  office.* 
This  step  towards  State  centralization  was  neutralized  by 
granting  each  township  the  right  to  retain  or  to  recall  ^  the 

^Laws,  1828-9,  pp.  12-18, 122-3;  1829-30,  p.  150. 

*  See  illustratioii  of  this  fact  in  Supt  D.  M.  Greeting's  Rtp^i  for  1895  and  1896, 
pp.  293-5. 

*  Rev,  Siai,^  1831,  p.  468.  The  loan  office  under  the  superintendence  of  the 
State  Treasurer  had  been  created  in  1828  for  the  purpose  of  loaning  the  funds  of 
the  Indiana  College.    LawSt  1827-8,  pp.  127-130. 

*  Rev,  SUU,,  1831,  p.  468.  •  Laws,  1840-1,  pp.  146-7. 
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money  if  the  voters  preferred  to  do  so.  In  fact,  little  advan- 
tage was  taken  of  this  privilege,  and  the  total  amount  on 
deposit  with  the  Treasurer  of  State  from  1831  to  1851  never 
at  any  one  time  exceeded  $2,000.' 

It  has  already  been  stated  that  from  1837  there  was  a 
growing  conviction  that  a  greater  degree  of  centralization 
was  absolutely  necessary  to  secure  any  development  of  the 
school  system.  Messages  of  governors*  and  reports  of 
officers 3  and  legislative  committees^  during  the  next  five 
years,  contained  many  urgent  appeals  for  a  thorough  investi- 
gation of  the  school  funds  and  for  the  establishment  of  the 
office  of  State  Superintendent. 

As  early  as  18 19  there  had  been  required  of  the  local 
financial  officers  some  sort  of  accountability  to  the  boards 
charged  with  the  county  business.  But  this  control  was 
neither  exacting  nor  efficient.  In  reference  to  the  subject 
of  education.  Governor  Bigger  declared  in  his  message  of 
December,  1841,  that  it  was  almost  impossible  to  ascertain 
the  amount  or  the  condition  of  the  funds  appropriated  for 
the  benefit  of  common  schools.  ''This  condition,"  he  says, 
"points  to  the  propriety  of  appointing  some  suitable  agent 
or  agents  to  examine  into  and  report  the  general  condition 
of  the  school  funds  of  the  State."  ^  The  Legislature  at  that 
session  did  not  respond  heartily  to  this  sensible  suggestion. 
But  the  Auditor  of  State  was  so  deeply  interested  in  the 
matter  that  he  proceeded  upon  his  own  responsibility  to 

^Rift  Treaty  1835,  •S/w.  J^um,^  1835-6,  p.  57;  Refts  of  Auditor^  1844, 
D9C,  Joum^  1844-5,  Pt«  *»  P'  48;  ^^^'*  1855-6,  Pt  i,  p.  286. 

'^  House  Journ,t  1839-40,  p.  26,  asd  Doe.  Jotim,^  1 840-1,  Howe  ReporU^  p. 
115;  Doe,  Joum,^  1841-2,  Home  Reports,  p.  148. 

^  Report  of  AwHtor,  1842,  Doe.Joum^  1842-3,  House  Repots,  pp.  89-93. 

^Houu  Joum^  1838-9,  pp.  414  to  427;  JHd.j  1839-40,  p.  393 :  Doe.  Jourtu^ 
l84£>-i.  House  Rep^ts^^.^iy-it . 

*  Doe,  youm,f  1 841-2,  Houu  Refts,  pp.  85-6. 
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address  circulars  to  the  various  county  auditors,  with  a  view 
to  the  collection  of  information  which  would  enable  the 
Executive  to  show  the  Legislature  the  necessity  of  giving 
the  subject  a  more  thorough  consideration.  Answers  were 
received  from  fifty-eight  counties  which  were  in  many  in- 
stances quite  defective.  The  delays  in  the  twenty-nine 
remaining  counties  were  attributed  to  the  sickness  of  county 
commissioners,  to  the  want  of  commissioners'  reports,  or  to 
the  impossibility  of  obtaining  the  required  information  from 
the  books  of  commissioners.' 

The  evidence  submitted  by  him  was  so  convincing  of  the 
need  of  stricter  supervision  that  the  Legislature  of  1843  was 
induced  to  take  an  important  step  towards  the  realization  of 
a  central  control.  The  office  of  Superintendent  of  Common 
Schools  was  created,  the  duties  of  which  were  to  be  per- 
formed by  the  Treasurer  of  State.  He  was  required  to  sub- 
mit to  the  General  Assembly  an  annual  report  containing : 
( I )  statements  concerning  the  condition  and  amount  of  the 
school  funds,  the  property  of  the  State  University  and  other 
incorporated  colleges  and  academies  in  the  State,  and  the 
county  seminaries  and  common  schools,  both  public  and 
private;  (2)  estimates  and  accounts  of  expenditures  of  the 
public  school  moneys ;  ( 3 )  plans  for  the  management  and 
improvement  of  the  common  school  fund  and  for  the  better 

^  The  auditor  estimated  the  missing  counties  at  an  average  of  the  other  counties^ 
and  reported  the  following  facts : 

Average  amount  of  revenue  received  by  each  pupil 

attending |o  S4 

The  total  value  of  all  school  funds 2*254,597  00 

The  amount  of  interest  from  the  different  sources 

which  should  be  paid  out  annually 146,298  00 

The  amount  actually  disbursed 94*436  ^^ 

Deficit  in  the  annual  disbursements  unaccounted  for.       51,862  00 
He  declared  that  the  actual  loss  could  not  be  known  until  a  change  in  the 
system  was  effected.     Report  of  Auditor,  1842,  Doc.  ^ourn,,  1842-3,  Notttf 
RifU,  pp.  89-93. 
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organization  of  the  common  schools ;  and  (4)  all  matters  re- 
lating to  the  cause  of  education  which  he  should  deem  ex- 
pedient to  communicate.  He  was  empowered  to  exact  of 
all  school  officers  copies  of  all  reports  required  to  be  made 
by  them ;  and  to  call  for  other  information  in  relation  to 
their  duties  respecting  the  school  funds,  property  and  the 
management  of  schools  and  seminaries,  as  he  might  deem 
important  He  was  authorized  to  prepare  forms  and  regu- 
lations for  reports  and  to  issue  instructions  for  the  better 
organization  and  government  of  common  schools  and  county 
seminaries.'  The  security  of  the  surplus  revenue  fund  and 
the  congressional  township  fund  was  more  carefully  guarded, 
and  the  accountability  of  officers  charged  with  their  man- 
agement was  more  eflfectively  secured.  The  loaning  of  these 
hinds  was  entrusted  to  the  county  auditors.  The  several 
counties  were  declared  liable  for  the  preservation  of  the 
hinds  and  the  payment  of  the  annual  interest  at  the  rate  es- 
tablished by  law.  The  county  board  of  each  county  was 
required  to  examine  annually  the  accounts  and  proceedings 
of  the  county  auditor  and  treasurer,  and  to  report  the  result 
of  the  examination  to  the  Auditor  of  State  and  the  Superin- 
tennent  of  Schools.* 

The  progress  towards  uniformity  and  centralization  desired 
to  be  secured  by  these  provisions  was  obstructed  by  the 
special  laws  regulating  the  management  of  school  moneys, 
which  were  enacted  for  seventeen  diflFerent  counties  during 
the  period  from  1843  to  185 1.'  These  special  acts  were 
most  pernicious.  They  not  only  exempted  localities  from 
the  operation  of  general  laws ;  but  they  protected  delinquent 

» R€v,  Siat^  1843,  pp.  324-5. 

^Rev.  Stat,,  1S43,  pp.  251-5. 

•Ztfwf,  i843-4t  pp.  66^  67;  i845-^»  P-  '<>*;  1849-50,  p.  194;  1850-1,  pp.  60, 
165;  Lotal  Laws,  i844-5»  PP*  ^^*  i^?*  Sptiial  Laws,  1S46-7,  pp.  91,  381; 
i847-«»W>.256^46a 


4(5  CENTRALIZATION  IN  INDIANA  [46 

or  peculating  officials  by  relieving  them  and  their  securities 
of  any  liability,  and  forbidding  the  courts  to  take  jurisdiction 
in  any  suit  instituted  against  them.  "The  General  As- 
sembly seemed  to  act  on  the  principle  that  the  people  of  the 
counties,  being  ultimately  responsible  themselves,  had  a 
perfect  right  to  determine  this  matter."'  In  the  face  of 
such  a  sentiment  it  may  readily  be  inferred  that  the  opera- 
tion of  the  laws  was  unsatisfactory.  In  1843  the  Auditor 
stated  that  no  reports  showing  the  amount  of  school  funds 
derived  from  the  surplus  revenue  and  the  school  sections 
and  the  amount  of  interest  accruing  therefrom,  had  been 
received  for  that  year  from  twenty-three  out  of  eighty- seven 
counties.*.  However,  the  information  which  was  obtained 
demonstrated  the  utter  carelessness,  not  to  say  fraud,  with 
which  this  fund  was  managed.' 

In  his  first  annual  report  the  Superintendent  of  Common 

*  Dibatis  of  ConsHhiHonal  ConvenHon^  1850-1,  toL  ii,  pp.  1881-2;  L§caiLawst 
18511  pp.  41-2. 

*  Report  of  Auditor^  Doc,  Joum,^  1843-4,  Homt  Rifis,  p.  138. 

'One  connty  anditor  says:  "To  get  at  that  kind  of  a  statement is  a 

matter  of  impossibility,  because  the  accounts  of  each  agent  and  each  year  are 
mixed  and  entangled  so  that  they  cannot  be  distinguished  one  from  another.  The 
whole  matter  of  accounts  from  beginning  to  end  is  a  complete  mass  of  unintel- 
ligible complication."    Another  says :  "There  can  be  but  little  doubt  with  regard 

to  the  bad  management  of  this  fund  until  within  a  few  years We  can  rely 

only  on  the  reports for  the  last  two  or  three  years."    Another  regrets  that 

the  "  second  school  commissioner  kept  no  account  current;  the  books  show  the 
amount  he  received,  but  neither  the  books  nor  reports  show  what  he  paid  out  I 
hare  searched  the  papers  diligently  for  receipts,  but  cannot  find  them."  Another, 
alter  examining  the  books  and  papers  of  the  school  commissioner,  was  "  at  a  low 
to  know  what  to  do  with  them."  Another  complains  that  **  the  books  of  this  fund 
[congressional  township]  are  in  a  Tery  bad  condition."  Still  another  declares 
that "  the  school  commissioner  has  made  no  report  to  the  county  board  (so  far  as 

I  can  ascertain)  since  1838 The  fund  is  loosely  managed."    Another 

states  that  "  the  accounts  of  the  two  first  commissioners  were  a  chaotic  mass;  sales 
of  land,  rents,  interest,  loans  made  and  loans  refunded,  and  payments  to  township 
trustees,  being  all  mixed  up  together."  Rif^i  of  Auditor,  Doe,  Joum^t  1843-^ 
Nome  ReftSf  pp.  142, 152, 185, 199, 227, 23d,  246. 
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Schools  deplored  the  xneagerness  of  his  statistics.  He  re- 
ported the  total  school  fund  of  the  .State  at  $2,017,764,  of 
which  $31,592  are  set  down  as  "doubtful/'  and  $22,300  as 
"lost"  He  feared  that  further  returns  would  largely  in* 
crease  the  items  of  "lost"  and  "doubtful"  debts." 

The  very  incompleteness  of  the  returns  which  local  officials 
were  required  to  make  to  the  Superintendent  of  Common 
Schools  was  in  one  sense  satisfactory  to  the  advocates  of 
centralization;  because  it  was  convincing  evidence  of  the 
inefficiency  and  wastefulness  of  the  administration  of  school 
finances;  and  it  proved  beyond  cavil  the  prime  necessity 
of  strict  central  control  over  the  whole  subject  of  school  af- 
fairs. The  State  Treasurer  repeatedly  urged  the  propriety 
of  committing  such  duties  to  an  officer  having  no  other 
functions. 

The  law  of  1849,  imposing  a  general  tax  for  school  pur- 
purposes,  abolished  the  office  of  school  commissioner  in  any 
county  which  adopted  *  the  law»  transferred  his  fiscal  duties 
to  the  county  auditor  and  established  a  stricter  system  of 
reports.' 

The  constitution  of  185 1  created  the  office  of  State  Super- 
btendent  of  Public  Instruction  and  provided  for  the  con« 
solidation  of  all  of  the  school  funds  into  one  "  Common 
School  Fund."  The  principal  was  to  remain  a  perpetual 
fund,  which  might  be  increased,  but  should  never  be 
diminished;  and  the  income  should  be  inviolably  appro- 
priated to  the  support  of  common  schools,  and  to  no  other 
purpose  whatever.     Provision  was  made  for  the  investment 

^Reft  St^t  C0m.  Sck^Ot /or  184s,  Doc.  ybum.,  1S43-4,  ffouso  Rep'ts^  pp. 
329-30.  In  hli  rq>orti  for  1S45  and  1846  he  again  spoke  of  *'  the  scanty  informa- 
tion'' reported  to  his  office.  Ihid.^  1^5-6,  Pt.  ii,  pp.  103-5;  i^^7»  Pt  ii,  pp. 
122-130. 

*.See  pages  37  and  66  below. 

*Zmm,  184S-9, p.  129, and  sects.  18, 19, 23. 


48  CENTRAUZA  TION  IN  INDIANA  [48 

by  the  General  Assembly  of  the  portion  not  distributed  to 
the  counties ;  and  the  several  counties  were  declared  liable 
for  the  preservation  of  that  part  entrusted  to  them,  and  for 
the  payment  of  the  annual  interest  thereon.  All  trust  funds 
held  by  the  State  were  declared  inviolate,  to  be  exclusively 
applied  to  the  purposes  for  which  the  trust  was  created.' 

The  Legislature  immediately  abolished  the  ofRce  of  school 
commissioner  in  all  counties,  and  ordered  the  school  funds 
to  be  loaned  by  the  county  auditors.  The  county  treasurers 
and  auditors  were  made  subject  to  a  stricter  control  by  the 
boards  of  county  commissioners.'  This  plan  of  unifying 
and  consolidating  the  system  was  unexpectedly  obstructed. 
The  Supreme  Court  held  that  it  had  been  the  intention  of 
the  Federal  Government  to  reserve  the  sixteenth  section  in 
each  township  for  the  exclusive  use  of  the  inhabitants  of  the 
township  for  school  purposes;  that  this  grant  had  been 
accepted  by  the  State  by  a  solemn  ordinance  of  their  first 
constitutional  convention,  and  had  been  so  construed  by  the 
State  government  and  State  judiciary  since  then ;  that  the 
second  constitutional  convention  had  ordained  that,  "All 
trust  funds,  held  by  the  State,  shall  remain  inviolate,  and  be 
faithfully  and  exclusively  applied  to  the  purposes  for  which 
the  trust  was  created ;"  and  that  that  part  of  the  law  of  1852 
consolidating  this  fund  into  the  general  school  fund  was 
unconstitutional  and  void.  "  The  supervision  exercised  by 
the  Legislature  over  the  township  fund  is  but  an  implied 
necessity  sanctioned  by  Congress.  It  extends  only  to  pro- 
tecting and  administering,  not  diverting,  the  fund."  3 

Guided  by  this  decision,  the  Legislature  in  1855  provided 
for  the  consolidation  of  all  the  other  funds,  but  set  the  con- 

*  CansHtuHont  1851,  art.  viii,  sects.  2, 3, 6  and  7. 
«  Rev.  Stat,  1852,  pp.  445, 447, 448, 455. 

*  State  of  Ind.  //  aL  vs.  Springfield  Township  in  Franklin  County,  6  ItuL  Refts^ 
pp.  87-96. 


49]  PUBUC  EDUCATION  49 

gressional  township  fund  aside  as  a  separate  fund,  the  income 
of  which  was  to  be  exclusively  devoted  to  the  support  of 
schools  in  the  respective  townships  from  which  the  fund  was 
derived.'  That  the  law  of  1852  was  not  popular  may  be 
readily  inferred  from  the  statements  of  trustees  and  un- 
official persons'  and  from  the  reports  of  the  State  Superin- 
tendent of  Public  Instruction  and  the  Auditor  of  State.* 
While  the  distribution  of  the  income  arising  from  the  con- 
gressional township  fund  was  made  on  a  different  basis,  the 
administration  of  it  was  the  same  as  the  common  school 
fund,  and  needs  no  further  separate  treatment.  The  total 
amount  realized  from  this  source  is  $2,467,655.'* 

The  early  management  of  this  trust  has  been  aptly 
described  by  the  Supreme  Court  in  the  following  language : 
''Under  their  operation  [the  laws  prior  to  1851]  large  sums 
were  wasted,  and  some  of  the  most  valuable  lands  in  the 
State  sacrificed  without  producing  any  perceptible  result 
Every  step  in  legislation  seemed  to  involve  the  system  in 
greater  expense  and  difficulty,  until  inefficiency,  confusion 
and  waste  seemed  to  be  the  legitimate  offspring  of  our  legis- 
lation on  that  subject."  ^ 

II.  The  County  Seminary  Funds,  The  ideal  school 
S3rstem  as  outlined  by  the  framers  of  the  first  Constitu- 
tion contemplated  a  "  general  system  of  education,  ascending 
in  a  regular  gradation  from  township  schools  to  a  State  Uni- 
versity." To  meet  the  need  of  secondary  i]^truction  it  was 
intended  to  establish  county  seminaries.  ITie  Constitution, 
in  order  to  further  this  purpose,  provided  that  money  paid  for 

'  Lofws^  1855,  pp.  161  mnd  175-6. 

^Reft  StipL  Pub,  Instr^  1853,  Do€,  yourn^  1853,  pp.  1 29-141. 
*  Rift  AudUor^  1852,  Doc.  yourn.,  1852-3,  Pt.  i,  p.  97. 
*Thls  does  not  include  965  acres  of  unsold  Isnd,  Tilaed  at  $32,388.    BUm 
Rtft  Siait  St^t,  Pub.  InUr.  for  1 899-1900,  p.  369. 
*5/if^.^i^/r,p.  561. 
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exemption  from  military  duty  on  account  of  conscientious 
scruples  should  be  applied  in  equal  proportion  to  the  sup- 
port of  county  seminaries ;  and  that  all  fines  assessed  for  any 
breach  of  the  penal  laws  should  be  applied  to  the  seminaries 
of  the  county  in  which  they  should  be  assessed.'  It  will  be 
seen  that  the  former  was  considered  a  State  fund  and  the 
latter  a  local  fund.  Possibly  it  was  intended  to  give  each 
community  an  incentive  to  enforce  the  penal  laws  rigidly 
in  order  to  increase  its  local  tuition  revenue. 

Early  in  181 7  laws  were  enacted  to  put  these  clauses  into 
operation.'  One  year  later  the  first  act  directing  the  man- 
agement of  the  seminary  funds  was  passed.  The  Governor 
was  authorized  to  appoint  in  each  county  a  "  trustee  of  the 
public  seminary  funds/'  who  was  charged  with  the  duty  of 
collecting  and  caring  for  the  moneys  properly  belonging  to 
this  fund.  He  was  required  to  transmit  annually  to  the 
Speaker  of  the  House  of  Representatives  a  certified  list  of 
all  receipts.3 

This  was  the  first  step  towards  a  central  supervision  over 
any  of  the  school  funds.  A  mistake  was  made  in  requiring 
the  returns  to  be  made  to  a  legislative,  instead  of  an  admin- 
istrative, officer.  But  here  was,  at  least,  an  opportunity 
which  should  not  have  been  injudiciously  thrown  away.  This 
control  was  lessened  four  years  later  by  requiring  the  report 
to  be  made  to  the  board  of  county  commissioners  and  to  be 
sent  by  them  to  the  Speaker.^  These  laws  failed  in  their 
purpose  because  there  was  no  superior  executive  authority 
to  see  to  their  strict  enforcement.  Large  sums  of  money 
were  lost  or  wasted,  and  the  Legislature  had  no  reliable  in- 
formation as  to  their  amount  or  safety.     As  early  as  1823, 

1  ConstUuiion^  181 6,  art.  ix,  sect.  3. 
*LawSt  i8i6-7,p.  155. 
•  Z>w*,  1 81 7-8,  pp.  355-7. 
^Laws^  1821-2,  p.  124. 
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Governor  Hendricks  said,  "  It  is  hazarding  little  to  say  that 
in  many  of  the  counties,  these  [Seminary]  funds  have  not 
the  best  management." '  The  central  control  over  this  fund 
was  further  relinquished  in  the  following  year  by  placing  the 
authority  to  appoint  the  seminary  trustees  in  the  hands  of 
the  several  county  boards.  Each  trustee  was  required  to 
exhibit  annually  to  the  county  commissioners  a  detailed  ac- 
count of  the  seminary  funds ;  but  the  report  to  the  Speaker 
of  the  House  was  discontinued.  Failure  or  refusal  to  report 
to  the  county  board  was  declared  a  vacation  of  the  office. 
At  the  same  time  it  was  made  lawful,  if  the  electors  so  de- 
sired,* to  choose  one  trustee  from  each  township  of  the 
county.  These  trustees  formed  a  body  corporate  and  pos- 
sessed all  the  powers  of  the  former  seminary  trustee  whom 
they  superseded.  They  reported  to  the  Circuit  Court  of  the 
county,  which  had  power  to  inquire  into  the  management  of 
the  funds  and  to  dispose  of  them  as  they  deemed  best.  The 
trustees  and  their  securities  were  made  responsible  for  any 
negligent  or  corrupt  waste  of  the  funds.3  The  prosecuting 
attorneys  were,  in  1825,  required^  to  examine  into  the  situa- 
tion of  the  seminary  funds  and  to  require  officers  to  account 
for  all  moneys  which  might  appear  to  come  into  their  hands. 
The  prosecuting  attorneys  were  to  lay  an  exhibit  of  the  fund 
before  the  Circuit  Court;  the  clerk  of  the  court  was  required 
to  send  a  copy  of  the  exhibit  to  the  Speaker  of  the  House  of 
Representatives.  The  authority  of  the  Circuit  Court  over 
this  fund  was  increased  in  183 1.  It  was  given  power  to  re- 
move any  trustee  for  willful  and  corrupt  official  misconduct, 
and  upon  the  application  of  the  county  board  to  pass  any  or- 

^  Messa^  ef  Gcvertwr,  House  Joum^  1S33-4,  pp.  15-16. 
'In  1831  it  was  provided  that  electors  could  not  avail  themielvei  of  this  priri- 
lege  antU  this  fund  amounted  to  I4C0.    Rw,  Stat,,  1831,  p.  489. 

*  Rev,  3tat,^  1824,  pp.  1 16-120. 

*  Lawst  1825,  pp.  96-7. 
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ders  for  the  correct  disposition  of  all  funds  and  eflfects  of  the 
seminary  of  the  county  as  their  discretion  should  direct.' 

Many  special  laws  were  enacted  during  this  period,  provid- 
ing various  methods  of  appointing  seminary  trustees/  By 
this  time  there  existed  on  the  statute  books  a  complicated 
system  of  responsibility  and  control  which  was  in  practice  no 
control  at  all.  The  provisions  did  not  give  the  funds  the 
needed  security.  We  find  the  Governor,  in  1834,  saying: 
*•  In  some  instances  they  are  entirely  squandered  and  lost. 
It  is  believed  at  present  they  are  more  generally  paid  over 
than  formerly  to  the  trustees,  but  there  still  seems  to  be  some 
strange  fatality  attending  them."  ^  He  recommended  abol- 
ishing the  office  of  seminary  trustee. 

A  still  greater  degree  of  decentralization  was  reached  in 
1833,  when  it  was  provided  that  the  "conscience  money" 
might  be  applied  to  the  support  of  the  common  schools,  if 
the  person  paying  so  desired.  And  it  may  be  inferred  from 
the  Auditor's  report  that  subsequently  most  of  this  money 
was  so  expended  .-• 

In  1 841,  the  Governor  urged  that  some  plan  be  adopted 
by  which  the  amount  and  the  management  of  the  county 
seminary  fund  might  be  annually  reported  to  the  Legislature.^ 

When  the  office  of  Superintendent  of  Common  Schools 
was  created  in  1843,  some  supervision  of  the  affairs  of  county 
seminaries  was  provided,  by  requiring  copies  of  abstracts  of 
all  accounts  and  statements  to  be  forwarded  annually  to 
the  county  auditor  and  to  the  Superintendent  of  Common 

»^«f.  .Ste/.,  i83i,pp.495- 

^Lttws,  1831-^4,  pp.  90-2;  1832-3,  pp.  137-9;  Rtv,  Stat.,  1838,  p.  155. 

•  Menage  ofCoverncr  Noble,  House  Joum.,  1834-5,  p.  19. 

*Tbe  amount  of  the  militia  fine  was  only  one  dollar  per  year,  and  the  sum  de- 
rired  from  this  source  and  paid  into  the  State  treasury  from  1825  to  1847  amounted 
only  to  I634.65.    Reft  of  Auditor,  Doc,  Journ,,  1847-8,  Pt.  i,  p.  57. 

•  Masage  of  Governor,  1841,  Doe,  Journ.,  1 841-2,  House  Refts,  pp.  85-6. 
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Schools,  for  the  use  and  inspection  of  the  Legislature." 
Clerks  and  justices  of  the  peace  were  required  to  make 
reports  of  fines  to  the  county  board  at  the  close  of  each 
term  of  court.  The  sums  collected  were  to  be  paid  over  to 
the  county  treasurer  at  the  time  and  to  be  loaned  by  the 
county  auditor,  who  was  responsible  for  them/  If  this  source 
had  been  properly  protected,  it  would  have  yielded  a  gener- 
ous revenue.  But  the  fines  assessed  were  either  remitted  by 
the  Governor  or,  more  probably,  never  paid;  at  any  rate, 
they  were  not  turned  over  to  the  seminary  trustees.  The 
Superintendent  of  Common  Schools  stated,  in  1846,3  that 
only  sixty  of  the  ninety  counties  had  reported  and  that  these 
returns  showed  that  but  thirty-one  counties  had  seminaries 
erected  or  in  course  of  completion. 

Provision  was  made,  in  1852,  for  the  sale  of  county  semi- 
naries and  the  transference  of  the  proceeds  to  the  common 
school  fund,  after  deducting  advances  made  by  individuals/ 
The  amount  finally  turned  into  the  school  fund  from  this 
source  was  about  $100,000.  The  fines  for  breaches  of  the 
peace  thereafter  were  added  to  the  common  school  fund. 

III.  The  Delinquent  Tax  Fund,  The  delinquent  tax  fund, 
while  not  the  outcome  of  a  well-formulated  conviction  that 
the  State  should  support  the  public  schools  by  a  system  of 
taxation,  was  logically  closely  related  to  that  principle. 

For  the  purpose  of  encouraging  common  schools,  it  was 
enacted,  in  1832,  that  lands  on  which  the  taxes  should  re- 
main unpaid  for  three  years  should  be  sold,  and  the  money, 
including  the  taxes  and  the  penalty,  should  be  paid  to  the 

'  Riv*  Sia/.,  1S43,  pp.  304--5.  This  was  the  only  control  exercised  by  the  State 
over  the  leooncbuy  schools.  They  were  scarcely  different  from  the  private 
academies. 

*R£v.  Siat^  1843,  PP-  M9  ^d  350* 

*Jitfi  St^H  Cam.  SckaoiSt  Dec,  ypum^^  1S46-7,  Pt  ii,  pp»  125-6. 

*  CpnsiUtOisH,  art  Tiii,  sect.  2;  and  Jiiv.  StoL^  185a,  i,  pp.  437-8. 
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school  commissioner,  to  be  loaned  in  the  same  way  as  the 
congressional  township  fund.  The  school  commissioner  was 
required  to  certify  to  the  Treasurer  of  State  the  amount  of 
such  lands  and  the  sums  paid  within  each  year  for  their  re- 
demption and  to  submit  his  books  and  proceedings  to  the 
county  commissioner  for  examination/ 

The  Treasurer  reported  in  1833  but  twenty-two  counties 
out  of  sixty-seven,  from  which  the  school  commissioners 
had  made  returns  relative  to  the  delinquent  land  taxes." 
There  was  no  improvement  for  several  years. 

Although  an  attempt  at  reform  was  made  in  1839,^  its 
results  did  not  fulfill  expectations.  In  1 842  it  was  officially 
declared  that  only  twenty-five  counties  of  the  eighty-seven 
had  made  any  collections  on  the  delinquent  lands  and  lots 
for  seven  consecutive  years.-*  In  1 843  the  proceeds  arising 
from  the  sale  of  the  lands  for  delinquent  taxes  were  made 
part  of  the  general  revenues  of  the  county  and  State.'  By 
virtue  of  an  act  of  1853  they  were  again  applied  to  the  com- 
mon school  fund.^ 

The  exact  amount  which  was  turned  over  to  the  school 
commissioners  under  these  laws  cannot  be  definitely  ascer- 
tained. It  has  been  estimated  at  from  $50,000  to  $75,000. 
The  cost  of  management  was  considerable,  and  the  remain- 
der was  not  credited  to  the  school  fund,  but  was  expended 
for  current  needs;  so  that  the  purpose  for  which  it  was 
designed  by  law  was  not  attained. 

'  Lawt^  1 83 1 -2,,  pp.  264-5. 

*  Reft  of  Treasurer f  1833,  "*  Ltnos^  1833-4,  p.  382.  Two  yean  later  he 
pointed  oat  that  the  looseness  seemed  to  consist :  (i)  "  In  the  neglect  in  some  in- 
stances  of  collectors  in  making  proper  returns  to  the  school  commissioners;  (2) 
in  the  most  culpable  neglect  on  the  part  of  school  commissioners  in  failing  to 
make  returns  to  the  Treasurer  of  State,  and  (3)  in  the  gi;fat  imperfection  and 
want  of  uniformity  in  such  returns  as  made."    Sen»  Journ,^  i834-5»  P*  140* 

»  Ztfwr,  1838-9,  pp.  38-40.  *  Report  of  Auditor^  1842,  p.  93. 

*  Rev.  Siat^  1843*  PP*  2I9>  224.  *  Laws^  1853,  p.  55. 
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A  few  minor  funds  were  created  from  time  to  time»  such 
as  money  lost  at  gambling  and  recovered  by  law  when  the 
loser  had  no  near  relatives,'  court  fees  remaining  unclaimed/ 
forfeitures  of  recognizances,^  escheated  estates/  and  proceeds 
from  the  sale  of  estrays  after  the  payment  of  expenses.  The 
amounts  derived  from  these  sources  were  insignificant,  and 
no  special  mention  of  their  administration  is  required  here. 

IV.  The  Saline  Fund.  The  enabling  act  of  Congress 
authorizing  the  formation  of  a  State  Constitution,  granted  to 
the  State  all  the  salt  springs  within  Indiana  Territory  with 
the  adjacent  lands  which  were  necessary  for  their  working. 
The  State  Legislature  was  empowered  to  prescribe  the 
terms,  conditions  and  regulations  of  their  use  with  the  pro- 
viso, that  they  should  never  be  sold  nor  leased  for  a  longer 
period  than  ten  years  at  a  time.' 

For  several  years  the  rents  received  from  these  springs 
and  lands  were  turned  into  the  general  fund  of  the  State. 
Congress,  in  1832,  granted  the  State  authority  to  sell  these 
lands  on  condition  that  the  proceeds  should  be  used  for  the 
purpose  of  education.^  The  receipts  from  the  sales  were 
paid  into  the  State  treasury  and  were  declared  to  be  a  per- 
manent fund,  the  income  of  which  was  to  be  devoted  to  the 
common  schools.'  The  moneys  were  loaned  by  the  State 
Treasurer,  who  made  an  annual  report  to  the  General  As- 
sembly. 

Here  was  a  fund  created  by  the  positive  act  of  the  State 
and  designed  for  the  use  of  the  whole  State,  not  of  certain 
townships  within  it.  Its  management  was,  therefore,  placed 
directly  in  the  hands  of  State  officers.     It  was  allowed  to 

'  Lawt^  1816-7,  p.  94.  ^ZawSf  1841*2,  p.  ijl. 

» Uws,  1843,  P-  93-  *  ^^'  Stat^  1843,  P«  438. 

*  U.  S.  StaiuUs  ai  Large,  iii,  p.  289. 
^Laws,  1826-7,  p.  103,  and  U,  S.  Statutes,  iv,  558. 
^laws,  1832-3,  pp.  124-129;  1833-4,  pp.  324-6. 
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accumulate  until  1 845 » when  the  Legislature  ordered  its  dis- 
tribution among  the  counties  according  to  the  number  of 
taxable  polls.  It  was  to  be  loaned  as  other  school  funds» 
and  the  counties  were  made  responsible  for  its  safe  keeping 
and  for  the  payment  of  the  annual  interest*  The  final 
sales  were  not  made  for  many  years,  and  the  account  was  at 
last  settled  in  1873.  The  total  amount  which  was  turned 
into  the  permanent  school  fund,  was  about  $85,000.  In 
1852  it  was  consolidated  with  the  other  funds. 

V.  The  Surplus  Revenue  Fund,  The  General  Assembly 
in  1837  s^^  apart  as  a  common  school  fund  one-half*  of  the 
Surplus  Revenue  to  which  the  State  was  entitled  under  the 
act  of  Congress  of  June  23,  1836.3  This,  also,  was  a  State 
fund.  It  was  a  notable  instance  in  which  the  representatives 
of  the  people  recognized  that  the  school  system  should  be  a 
State  system.  Although  the  act  imposed  upon  the  Com- 
monwealth no  burden  of  taxation,  it  was  a  manifestation  of 
a  laudable  liberality  on  its  part ;  for  the  State  had  in  the 
previous  year  authorized  the  borrowing  of  $10,000,000*  for 
the  development  of  internal  improvements,  and  the  annual 
revenue  was  less  than  $65,000. 

It  is  interesting  to  note  the  manner  in  which  the  State 
assumed  the  management  of  this  fund.  It  was  to  be  appor- 
tioned among  the  several  counties  in  proportion  to  the  num- 
ber of  taxable  polls  for  the  year  1836;  and  every  fifth  year 
a  new  apportionment  was  to  be  made  on  this  basis.  The 
Legfislature  itself  was  to  appoint  annually  in  each  county  an 
agent  who  was  to  be  under  a  bond  filed  and  recorded  with 

'  Laws^  1S44-5,  PP*  6o~2-    See  also  pages  45  and  51  above. 

'  The  first  two  quarterly  installments  were  turned  over  to  the  school  fund.  The 
fourth  installment  was  never  paid,  so  that  two-thirds  of  the  amount  actuailj  paid 
was  devoted  to  the  cause  of  education. 

»  U.S.  S^tuUs,y,p.s$. 

*The  State  debt  in  1837  amounted  to  ^5,437,000. 
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the  county  clerk,  a  certificate  of  which  was  to  be  sent  to  the 
Treasurer  of  State.  The  agent  was  authorized  to  receive 
and  loan  the  money  under  the  restrictions  and  regulations 
prescribed  by  the  law ;  and  to  pay  the  interest  over  to  the 
school  commissioner,  to  be  paid  by  him  to  the  several  town- 
ship treasurers.  The  agent  and  the  school  commissioner 
were  required  to  make  quarterly  reports  directly  to  the 
Treasurer  of  State.  It  was  the  duty  of  the  Treasurer  of 
State  to  report  the  same  annually  to  the  General  Assembly 
and  to  commence  suit  against  any  agent  who  should  fail  to 
comply  with  the  provisions  of  the  act.  In  case  of  any  such 
failure  or  refusal  on  the  part  of  the  agent  his  authority  at 
once  expired.* 

This  action  seemed  to  indicate  that  as  soon  as  the  people 
should  come  to  realize  that  the  common  schools  were  a 
State  institution  maintained  by  a  State  fund,  thereupon  the 
State  would  assume  a  stricter  control  over  their  finances  and 
their  management.  The  law  though  sound  in  theory  proved 
ineffective  in  practice.  In  the  first  report  of  the  Treasurer 
which  contained  a  reference  to  this  fund,  we  find  him  re- 
gretting that  several  of  the  agents  having  in  charge  the 
loaning  of  it  had  neglected  to  make  their  quarterly  reports. 
He  called  attention  to  the  insecurity  of  the  fund,  and  showed 
that  borrowers  were  deficient  in  the  payment  of  interest  to 
the  amount  of  $3,695 — about  12  per  cent,  of  the  total  in- 
come from  it.*  Notwithstanding  the  imposition  of  further 
penalties,^  the  Treasurer  reported  in  1839  A^t  only  thirty 
out  of  eighty-four  clerks  had  certified  that  the  loaning  agents 
had  given  the  required  bonds ;  and  that  many  of  them  had 

^  Um^  1836-7,  pp.  3-5, 10. 

'  R^t  pf  Trgas.  in  rtioHcn  U  Surplus  RtViHue^  183S,  D0€,  Jputh.^  1338-9, 
PP- 324-5. 

'  ZtflM,  1838-9,  pp.  30-1. 
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failed  to  make  reports  to  his  office/  In  the  following  years 
there  was  little  improvement/ 

An  act  of  1841  provided  that  as  the  loans  already  made 
should  be  paid  off,  the  surplus  revenue  fund,  the  college 
fund,  the  State  bank  school  fund,  and  the  saline  fund  should 
be  gradually  invested  in  the  stock  of  the  State  Bank  of 
Indiana.  But  it  was  left  with  the  several  boards  of  county 
commissioners  to  decide  whether  or  not  the  surplus  revenue 
fund  should  be  so  disposed  oi?  Only  eighteen  of  the 
eighty-one  counties  consented  to  the  investment  of  the 
surplus  revenue  fund  in  bank  stock;  ^  and  only  $I»4I3  were 
so  invested/ 

In  the  following  year  the  power  to  appoint  the  loaning 
agents  was  transferred  to  the  several  boards  of  county  com- 
missioners. It  was  the  duty  of  these  agents  to  report  in  full 
semi-annually  to  the  county  auditor,  who  reported  to  the 
county  board.  The  auditor  if  he  thought  the  fund  unsafe, 
or  found  any  misconduct  in  the  agent,  was  immediately  to 
cause  the  county  board  to  convene.  It  had  power  to  remove 
the  agent,  and  to  hold  him  or  his  sureties  liable  for  any 
losses  to  the  fund.  For  failure  to  comply  strictly  with  the 
law  each  member  of  the  county  board  was  liable  to  a  fine 
upon  conviction.^  But  the  complaints  concerning  the  man- 
agement of  the  fund  did  not  cease.' 

In  1843  the  counties  were  made  liable  for  the  preservation 
of  this  fund  as  well  as  the  congressional  township  fund.^     In 

>  Doc.  Journ,^  1839-40,  House  Refts^  pp.  57-8. 

^Reft  0/  Trioiuror^  1840,  Do€.  Journ.^  1840-1,  House  Refts^^.^.    IbuL^ 
1841,  Doc.  youm.,  1841-2,  House  Repots,  pp.  87-8. 
*Lawt,  iS4CH>i,  pp.  192-195. 
^Ref^i  of  Treasurer^  1841,  Doc.  Joum,^  House  Repots,  pp.  88, 106. 

•  Sen.  Journ .,  1 842-3,  p.  1 55.  •  Laws^  1 84 1-2,  pp.  80-1. 

*  Reft  of  Auditor t  1842,  Doc.  Joum,^  1842-3,  House  Refts^y^.  89-93. 
^Rev.  StcU.t  1843,  P*  353- 
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the  course  of  several  years  a  more  satisfactory  condition 
prevailed.  In  1852  the  surplus  revenue  fund  was  one  of  the 
items  which  made  up  the  consolidated  school  fund.  The 
total  amount  realized  from  this  source  was  $567,126.16. 

It  must,  in  fairness,  be  admitted  that,  upon  first  appear- 
ance, this  illustration  of  financial  management  under  the 
supervision  of  the  State  does  not  convince  one  of  the  super- 
iority of  this  system  over  the  decentralized  local  control. 
But  there  were  several  serious  defects  in  the  methods  tried. 
There  was  no  power  of  personal  visitation  given  the  State 
officer.  Judicial  process  was  necessary  to  recover  funds  or 
damages  from  delinquent  or  corrupt  officials,  and  it  was  diffi- 
cult to  secure  conviction  because  of  personal  attachments. 
There  was,  until  1843,  no  liability  imposed  upon  the  county 
as  a  corporation,  holding  it  responsible  for  all  losses  occur- 
ring to  the  school  funds.  Last  and  most  important,  the 
power  of  appointing  the  local  officers  was  misplaced.  In- 
stead of  intrusting  it  to  a  single  administrative  officer  who 
was  responsible  for  the  safe-keeping  of  the  fund,  it  was 
granted  in  the  first  law  to  the  Legislature,  and  in  a  later  law 
to  the  county  commissioners.  The  appointment  of  so  large 
a  body  of  local  officials  by  the  Legislature  meant  practically 
that  each  member  designated  the  agent  or  agents  within  his 
district.  Such  appointments,  with  few  exceptions,  were 
made  not  because  of  ability  and  integrity,  but  on  account  of 
personal  or  party  relations.  Not  much  improvement  was 
made  when  this  authority  was  given  to  the  county  commis- 
sioners. 

VI.  The  Bank  Tax  Fund  and  the  Sinking  Fund.  In 
1834  the  State  Bank  of  Indiana  was  incorporated  with  a 
capital  stock  of  $1,600,000,  one-half  of  which  was  owned  by 
the  State  and  the  remainder  by  private  citizens.  The  law  stipu- 
lated that  each  share  of  stock  owned  by  individuals  should 
pay  an  annual  tax  of  twelve  and  one-half  cents,  to  be  applied 
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to  the  school  fund.'  Here  was  taxation  for  school  purposes, 
but  not  general  taxation.  The  burden  fell  only  upon  a 
special  class  and  that  a  small  one,  which  was  considered 
peculiarly  favored  by  having  a  monopoly  of  the  banking 
business  in  Indiana  for  twenty -three  years.  Still  it  provided 
for  a  general  State  fund  which  was  managed  for  some  time  by 
the  State  Sinking  Fund  Commissioners.  In  1843  it  was  paid 
into  the  State  treasury  and  loaned  by  the  Auditor  of  State 
on  real  estate  mortgages.'  Two  years  later  it  was  distributed 
to  the  counties  and  loaned  as  other  school  funds.^  In  1852 
it  became  a  part  of  the  common  school  fund  ^  and  added 
about  $80,000  to  the  total. 

Another  provision  of  the  law  organizing  the  State  Bank  of 
Indiana  proved  to  be  of  great  financial  importance  to  the 
public  schools.  In  order  to  take  stock  in  the  State  Bank 
and  to  make  loans  to  individuals  who  wished  to  invest  in  that 
institution,  it  was  necessary  for  the  State  to  borrow  money. 
This  loan  was  to  be  repaid  from  the  proceeds  of  a  sinking 
fund,  which  consisted  of  the  unapplied  balances  of  the  loan 
made  to  the  State,  the  sums  (principal  and  interest)  paid  on 
the  loans  made  by  the  State  to  the  stockholders,  and  the 
dividends  or  profits  received  by  the  State  as  a  stockholder. 
It  was  provided  that  after  the  payment  of  the  origfinal  debt 
created  by  the  State  for  this  purpose  and  all  expenses,  the 
residue  should  be  a  permanent  fund  and  be  appropriated  to 
the  cause  of  common  schools.^  The  sinking  fund  was  man- 
aged  by  a  board  of  commissioners,  who  loaned  the  money  in 
their  charge  on  real  estate  mortgages.  It  was  so  wisely 
handled  that  not  even  a  dollar  was  lost.    In  1841  it  was  pro- 

^  Lam,  1833-4,  pp.  15-16. 
^Rev,  Slat.,  iS43,p.  248. 

*  Laws,  1844-5,  pp.  60-2.    See  also  page  45  abore. 

*  Riv,  Stat.,  1852,  i,  p.  439;   CcmHftOion,  art  viii,  sec  2. 
•Zflw,  1833-4.  pp.  35-^- 
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vldcd  that  the  funds,  as  they  were  paid  in  by  borrowers, 
should  be  invested  in  the  stock  of  the  State  bank.' 

In  1852  it  became  a  part  of  the  common  school  fund.  In 
1859  the  General  Assembly  ordered  the  distribution  of  a 
part  of  this  fund  to  the  counties  to  be  loaned  as  other  school 
funds.*  In  186;  the  office  of  the  Sinking  Fund  Commis- 
sioners was  abolished  and  the  remainder  of  the  fund  was 
invested  in  State  stocks  upon  which  the  State  paid  interest.' 
In  1889  the  moneys  accruing  to  this  fund  were  repaid  and 
it  was  distributed  among  the  counties  and  loaned  as  the  other 
school  funds.^  The  amount  realized  from  this  source  was 
$4*255,73 1 »  more  than  40  per  cent,  of  the  entire  school  fund. 

The  contrast  between  the  loose,  wasteful  and  fraudulent 
administration  of  the  congressional  township  and  seminary 
funds  under  decentralized  control  and  the  honest  and  effici- 
ent management  of  the  sinking  fund  under  centralized  con- 
trol is  striking  indeed. 

VII.  General  Taxation  and  the  Consolidation  of  the  School 
Funds.'  The  first  law  which  provided  for  a  public  school 
system  authorized  the  raising  of  funds  by  local  taxation  for 
both  tuition  and  building  purposes.^  This  policy  was  con- 
tinued by  subsequent  legislation.  There  does  not  appear  to 
have  been  any  doubt  as  to  the  soundness  of  this  principle. 
It  harmonized  with  the  prevailing  ideas  in  respect  to  self- 
government.  If  a  district  wished  to  place  such  a  burden 
upon  itself  and  liked  that  sort  of  thing,  it  was  not  the  busi- 
ness or  right  of  any  other  part  of  the  State  to  gainsay  it. 
The  State,  therefore,  granted  to  local  municipal  corporations 
the  power  of  taxation  for  school  purposes.     But  the  support 

^^309,1840-1,  pp.  192-5. 

*  Laws,  1859,  p.  186.    See  also  ptge  45  above. 

'Ztfwf,  Spec.  Sess,,  1865,  p.  139. 

*Z«w,  1889,  pp.  235-7. 

•^«r.  Slat.,  1824,  pp.  379-3«5- 
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of  schools  by  general  taxation  under  laws  imposing  burdens 
upon  all  alike,  the  willing  and  the  unwilling,  the  rich  and  the 
poor,  the  head  of  a  family  and  the  single  man,  was  quite  a 
diflferent  thing.  Many  years  of  experience  and  material  de- 
velopment were  needed  to  bring  the  people  of  the  State  to 
an  avowal  of  that  principle/ 

In  the  general  tax  law  of  1836  were  two  provisions 
designed  to  increase  the  revenues  for  school  purposes.  The 
tax  collectors  were  directed  to  pay  one-fourth  of  the  poll-tax 
assessed  for  State  purposes  to  the  treasurer  of  each  congres- 
sional township.  It  was  to  be  distributed  to  the  school 
districts  in  the  same  way  as  the  revenue  from  congressional 
township  funds.*  The  other  provision  directed  the  county 
boards  to  set  apart  for  th^  encouragement  of  the  common 
schools  five  per  centum  of  the  gross  amount  of  revenue  col- 
lected in  their  respective  counties  for  State  purposes.  This 
sum  in  each  county  was  to  be  deposited  with  the  school 
commissioner  and  by  him  divided  among  the  several  town- 
ship schools  in  proportion  to  the  amount  of  revenue  paid  by 
each  township.3  Here  was  a  law  universal  in  its  extent  and 
mandatory  in  its  character ;  but  the  funds  derived  therefrom 
were  to  be  expended  within  the  township  or  county  where 
they  were  collected.  No  provision  was  made  for  State  con- 
trol over  this  expenditure  or  over  the  schoob  maintained  by 
the  aid  of  it.  This  promise  of  progress  towards  the  support 
of  the  district  schools  by  aid  from  the  State  revenue  was  not 
fulfilled.  At  the  very  next  session  the  General  Assembly 
repealed  these  provisions.*  There  can  be  no  doubt  that  the 
Legislature  by  this  action  reflected  the  popular  sentiment. 

^  As  early  as  1832  Governor  Noble  recommended  appropriating  from  the  State 
treasury  the  annual  surplus  money,  apportioning  it  among  the  schools  that  might 
be  supported  by  tax  or  contributions  six  months  in  the  year,  leaving  it  with  each 
Legislature  to  name  the  sum  to  be  divided.    House  Journal^  1832-3,  p.  19. 

«  Laws,  1835-6,  p.  33.  » Laws,  1835-6,  p.  34. 

♦Ztfzwr,  i836-7,p.  iia. 
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The  men  who  were  giving  the  most  earnest  consideration 
to  the  subject  of  public  schools  saw  the  remedies  which  were 
necessary  to  cure  the  "  system"  of  its  evils.  The  three  chief 
amendments  which  they  urged  were :  ( 1 )  general  taxation 
for  the  support  of  the  schools;  (2)  the  distribution  of  a 
common  school  fund  by  the  State  according  to  population ; 
and  (3)  supervision  of  the  system  by  a  State  Superintend- 
ent and  by  county  or  district'  superintendents.*  As  the 
result  of  a  campaign  extending  over  a  decade,  these  princi- 
ples were  in  part  incorporated  into  the  Constitution  in 
1851. 

A  bill  authorizing  a  general  tax  for  school  purposes 
passed  the  House  in  1848,  but  failed  to  become  a  law.  The 
question  seemed  too  grave  to  be  determined  hastily  by  the 
legislators  alone.  Therefore,  the  General  Assembly  provided 
for  a  popular  vote  on  the  question  of  the  enactment  of  a  law 
by  the  next  Legislature  ''  for  raising  by  taxation  an  amount 
which,  added  to  the  present  school  funds,  shall  be  sufficient 
to  support  free  common  schools  in  all  the  school  districts 
not  less  than  three  nor  more  than  six  months  in  each  year."  3 
The  campaign  preceding  the  election  was  vigorous  and  even 
bitter  in  some  localities.  "  Partisan  politics,  sectarian  bias, 
the  antagonisms  of  social  classes  and  personal  preferences, 
were  all  arrayed  against  the  establishment  of  State,  tax-sup- 
ported schools."  "The  most  vigorous  opposition  came 
from  the  improvident,  the  needy,  the  hand-to-mouth  laborer, 
and  the  ignorant,  who  most  needed  the  free  schools."* 
The  result  of  the  election  showed  a  majority  in  favor  of  a 

*  Not  •cbool  district!,  but  districti  composed  of  sereral  counties. 
»  Reft  SMpt.  C^m.  ScJUols,  Dot.  Joum.^  1846-7,  Pt.  ii,  p.  130. 
•Z4fw,i847-8,p.48. 

*  Boooe,  ^,  eit^  p.  102.  It  b  said  that  in  some  places  citisens  appeared  at  the 
pons  with  arms  to  intimidate  the  adTocates  of  free  schools.  Indiana  School 
Jommal^  1876,  p.  298. 
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State  tax;  but  the  decision  was  far  from  unanimous.  In 
fact,  thirty-four  per  cent,  of  the  counties  and  forty-four  per 
cent,  of  the  electors  registered  their  votes  against  the  prop- 
osition. This  lack  of  unanimity,  combined  with  that  vague 
dread  of  centralization,  gave  to  the  legislation  of  the  ensuing 
session  its  hesitating  and  uncertain  tone. 

The  most  important  provisions  of  the  school  law  of  1849' 
were  contained  in  the  first  section,  which  provided  for  the 
increase  of  the  common  school  revenue  by  imposing  a  tax 
of  10  cents  on  each  $i€X)  worth  of  property,  a  poll  tax  of 
25  cents,  and  a  tax  of  $3  on  each  $100  of  insurance  pre- 
miums paid  in  the  State  to  the  agents  of  companies  not 
chartered  in  Indiana.  A  special  district  tax  for  the  purpose 
of  building  and  furnishing  school  houses,  and  a  special 
tuition  tax  for  the  purpose  of  continuing  the  schools  after 
the  public  funds  had  been  exhausted,  might  also  be  raised 
by  a  vote  of  the  qualified  electors  of  the  district.*  Hereto- 
fore the  State  had  contributed  a  mere  pittance  to  the  pub- 
lic schools.  The  congressional  township  fund,  the  surplus 
fund,  and  the  saline  fund  were  the  gifts  of  a  generous 
national  goverment ;  the  bank  tax  fund  was  not  yet  avail- 
able; the  delinquent  tax  funds  and  the  contingent  funds 
produced  only  insignificant  sums.  If  these  had  not  been 
supplemented  by  the  contributions  of  public-spirited  citi- 
zens, the  educational  facilities  would  have  been  even  more 
meagre  and  inadequate.  The  assumption  of  this  burden 
was  now  actually  undertaken  by  the  State.  Naturally,  it 
would  demand  more  exact  information  respecting  the  extent, 
the  merits  and  the  administration  of  a  system  in  which  it 
was  so  much  interested  financially. 

A  complete  scheme  of  reports  was  provided  for.  Teachers 
were  required  to  furnish  district  trustees  a  full  statement  of 

^  Lawi^  1S48-9,  pp.  123-130, 
^LawSt  1S48-9,  pp.  124, 126. 
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the  number  of  pupils,  the  average  attendance,  the  length  of 
the  school  term,  the  branches  taught  and  the  books  used. 
This  report  with  additional  information  as  to  the  number  of 
children  of  school  age  in  the  district,  and  the  condition  of 
the  school  house,  was  certified  by  the  district  trustee  to  the 
clerk  of  the  board  of  township  trustees,  and  certified  by  him 
to  the  county  auditor  with  a  statement  of  the  township  ex- 
penditures for  tuition  and  other  school  expenses.  The 
county  auditors  in  turn  reported  to  the  Superintendent  of 
Common  Schools  the  substance  of  all  reports  made  to  them 
by  township  clerks,  with  additional  information  as  to  the 
number  of  unorganized  townships,  and  the  amount  and  con- 
dition of  school  loans.  The  Superintendent  was  to  submit 
a  summary  of  the  auditors'  reports  to  the  General  Assembly. 
To  secure  a  prompt  compliance  with  these  provisions,  it  was 
stipulated  that  no  teacher  was  entitled  to  his  compensation, 
and  no  board  of  township  trustees  was  entitled  to  its  dis- 
tributive share  of  the  school  revenues,  until  the  required 
reports  were  made.  Further  means  for  securing  obedience 
to  these  provisions  of  the  law  were  provided  by  making 
county,  township  or  district  officers  who  failed  or  refused  to 
discharge  any  of  the  duties  of  their  offices  liable  in  an  action 
for  debt ;  by  making  the  offices  of  the  township  and  district 
trustees  obligatory ;  and  by  denouncing  heavy  penalties  and 
fines  upon  any  school  officer  guilty  of  embezzlement*  Still 
the  imposition  of  these  penalties  was  left  to  the  local  judicial 
officers,  who  might  be  influenced  by  personal  friendship  and 
sympathy.  No  State  officer  could  even  take  the  initiative 
by  instituting  proceedings  in  the  courts.  And  the  subse- 
quent reports  of  the  State  Superintendent  of  Common 
Schools  indicated  the  partial  failure  of  these  provisions. 

The  basis  of  the  distribution  *  of  the  revenues  within  each 

^  Lamty  1S4S-9,  pp.  126-8;  sects.  1 1, 17-21, 23. 

^Zowx,  iS48-9,p.  124. 
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county  was  the  congressional  township  with  its  fund  derived 
from  the  National  Government.  This  has  proved  a  prudent 
arrangement.  In  the  apportionment  of  the  revenue  to  the 
counties,  the  law  contained  a  fundamental  imperfection.  It 
set  apart  all  the  school  revenues,  except  the  tax  upon  insur- 
ance premiums,'  for  the  support  of  the  schools  within  the 
respective  counties  in  which  they  were  collected.  "This 
perpetuated  one  of  the  most  vicious  policies  to  which  State 
schools  were  ever  subjected."  "What  was  a  privilege  to 
one  [count)']  was  a  burden  to  the  other."  "There  was  no 
State  system."  "  What  one  section  did  easily  and  liberally, 
another  did  feebly  and  badly,  or  not  at  all." 

The  most  vital  defect  of  all  was  in  the  permissive  nature 
of  the  whole  law.  It  was  not  to  go  into  effect  in  any  county, 
until  a  majority  of  the  voters  of  that  county  at  a  general 
election  had  given  their  assent  to  such  an  increase  and 
extension  of  the  benefits  of  common  schools.  If  it  was 
rejected,  an  opportunity  to  vote  upon  it  was  to  be  given  at 
each  succeeding  election  until  it  was  adopted."  This  proviso 
nullified  in  forty  per  cent,  of  the  counties  all  the  advantages 
which  the  earlier  provisions  of  the  law  seemed  to  guarantee.^ 
Even  in  the  counties  which  adopted  the  law,  it  failed  to 
command  the  hearty  support  of  all  officers  and  leading  citi- 
zens. Many  of  them  looked  upon  all  public  schools, 
"  State-founded,  State-supported  and  State-controlled,  with 
teachers  having  public  credentials  and  civil  contracts,  as  a 
species  of  centralization,  the  usurpation  of  local  rights,  the 

^  The  ttz  upon  iniorance  premiiuns  was  paid  into  the  State  treasury  and  appor- 
tioned by  the  Treasurer  among  the  counties  in  proportion  to  the  number  of  polls 
therein. 

•  Zonrj,  1848-9,  pp.  130^  sect  31. 

'At  the  August  election  in  1849  fifty-four  counties  gaye  majorities  in  favor  of 
the  law;  twenty-six  counties  yoted  against  its  adoption,  and  ten  counties  made  no 
return  whaterer  to  the  State  Superintendent.  Reft  Supt.  of  Com,  Sckoois^  1849, 
Doc.  ydmm.,  1849-50,  PL  ii,  p.  245. 
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infringement  of  personal  and  family  liberties."  One  op- 
ponent summed  it  up  tersely  by  saying :  ••  The  whole  State 
school  system  is  foreign  and  antagonistic  to  the  American 
political  institutions  and  traditions." ' 

Nevertheless,  confidence  in  a  State-supported  system  of 
education  was  growing,  and  at  the  first  session  of  the  General 
Assembly  under  the  new  Constitution  there  was  almost  no 
opposition  to  the  levying  of  a  tax  of  ten  cents  on  each  $100 
for  school  purposes.  This  law  corrected  the  defect  in  the 
former  method  of  distribution.  The  proceeds  derived  from 
the  tax  were  to  be  credited  to  the  general  school  revenue 
and  to  be  apportioned  among  the  counties  according  to  the 
number  of  children  of  school  age.*  The  school  corporations 
of  cities  and  townships  were  granted  power  to  levy  by  a  vote 
of  the  electors  taxes  for  building  purposes  and  for  the  sup- 
port of  the  schools  after  the  State  school  revenues  had  been 
exhausted. 3 

The  distribution  of  the  revenues  in  proportion  to  the  chil- 
dren of  school  age  was  an  unpopular  innovation.  There  was 
opposition,  because  the  revenues  raised  under  the  State  levy 
for  school  tuition  were  not  expended  exclusively  within  the 
counties  in  which  they  were  obtained ;  because  the  older  and 
richer  counties  paid  more  school  tax  in  proportion  to  the 
number  of  their  children  than  the  newer  and  poorer  coun- 
ties ;  and  because  some  people  objected  to  paying  taxes  in 
any  form  for  the  support  of  education.^ 

The  enforcement  of  the  law  was  resisted  and  its  constitu- 
tionality contested  on  other  grounds.  The  result  was  that 
within  four  years  the  law  was  emasculated  by  the  decisions 
of  the  Supreme  Court.   It  was  held  that  township  taxes  must 

^  Quoted  hf  Boone,  op,  ciLt  p.  122. 

*  Ri9.  Stai,^  1852,  p.  443. 

•/W<£,pp.442,444. 

«  St€ond  An.  Reft  Supi,  Pub,  Instr.,  1853,  p.  24. 
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be  levied  by  the  trustees  and  not  by  a  popular  vote,  and  this 
provision  was,  therefore,  unconstitutional.  The  whole  clause 
authorizing  a  local  tax  for  tuition,  even  when  assessed  by 
the  township  trustees,  was  also  declared  unconstitutional. 
The  Supreme  Court  said  that  this  provision,  if  constitutional, 
would  destroy  the  uniformity  of  the  common  school  system. 
"  The  power  of  controlling  schools  would  necessarily,  to  a 
great  extent,  pass  from  the  State  and  the  Superintendent  into 
the  hands  of  the  local  authorities  of  the  different  townships." 
"  It  was  evidently  the  intention  of  the  framers  of  the  consti- 
tution to  place  the  common  school  system  under  the  direct 
control  and  supervision  of  the  State,  and  make  it  a  quasi 
department  of  the  State  government."  **  Common  schools 
are  thus  established  as  a  State  institution,  under  the  Super- 
intendent of  Public  Instruction  as  its  official  head,  and  to  be 
supported  as  to  tuition  by  State  funds."  Taxes  for  State 
purposes  could  not  be  levied  by  local  and  special  laws,  but 
only  upon  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion. The  section  permitting  local  taxation  violated  this 
restriction,  for  it  was  not  a  State  tax,  but  specific  and  local, 
levied  by  vote  for  the  support  of  a  part  of  the  common 
school  system.' 

This  decision  seems  narrow  and  inconsistent  with  the  spirit 
of  the  new  Constitution.  Here  was  the  opposite  extreme. 
Under  the  old  system  no  support  was  pven  by  general  tax- 
ation. By  this  interpretation  all  revenue  for  tuition  must  be 
levied  by  the  State  by  a  general  tax  and  could  not  be  sup- 
plemented by  local  taxation.  The  General  Assembly,  in 
1855,'  revised  the  school  law  to  make  it  harmonize  with  the 

>  Greencastle  Towmhip  (Putnam  County)  et  ai,  v.  Black,  5  Ind.  Reftt^  pp. 
563-5,  syi-S*  A  similar  law  authorizing  local  taxation  for  ttution  purposes  in 
towns  and  cities  was  declared  unconstitutional  by  the  Supreme  Court.  City  of 
LaFayette  v.  Jenners,  10  Ind,  RefU^  p.  76. 

^LawSf  1855,  p.  162. 
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decisions  of  the  courts.  One  result  of  these  judicial  decisions 
was  to  leave  to  the  State  the  exclusive  provision  of  tuition 
revenue  (except  that  arising  from  congressional  township 
funds),  and  to  the  school  corporations  the  exclusive  provi* 
sion  of  building  funds. 

To  secure  to  townships  the  exclusive  use  of  the  income 
from  the  congressional  township  fund,  it  was  provided  that 
the  State  Superintendent  should  make  the  annual  apportion- 
ment of  the  income  from  the  common  school  fund  and  from 
school  taxes  to  the  counties  ''  according  to  the  enumeration 
of  scholars  therein,  without  taking  into  consideration  the 
congressional  township  fund  in  such  distribution."  In  mak- 
ing the  distribution  within  the  county,  the  auditor  was  *'  to 
ascertain  the  amount  of  the  congressional  township  fund 
bdonging  to  each  city,  town  and  township,"  and  to  "so 
apportion  the  income  of  the  common  school  fund  as  to 
equalize  the  amount  of  available  funds  in  each  city,  town 
and  township  "  as  near  as  might  be,  according  to  the  number 
of  scholars  therein,  provided  that  in  no  case  the  income  of 
the  congressional  township  fund  belonging  to  any  congres- 
sional township  should  be  diminished  by  such  distribution 
and  diverted  to  any  other  township.'  The  constitutionality 
of  this  law  was  sustained,  the  court  holding  that  the  State 
had  power,  by  virtue  of  her  sovereignty,  so  to  discriminate 
between  the  townships  already  provided  with  school  funds 
and  those  which  had  none,  as  to  place  them  upon  an 
equality.* 

The  reports  of  township  trustees,  in  the  first  years  under 
the  law  of  1852,  were  very  incomplete  and  were  regarded  by 
the  State  Superintendent  as  "  so  imperfect  and  unsatisfactory 
as  to  be  wholly  useless  for  publication."  3    With  the  object 

»Z*«f,iS55,pp.i75-^ 

'  Qosdc  gialv,  Springfield  Township,  7  Ind.  Reports,  p.  636. 

•  An.  Rift  Smpt,  Fmi.  Jnstr.fir  i8ss,  p.  28. 
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of  securing  greater  promptness  and  accuracy  in  the  reports, 
amendments  were  made  in  1855.  County  Commissioners 
were  required  to  examine  the  accounts,  and  proceedings  of 
county  treasurers  and  auditors  in  relation  to  the  distribution 
of  the  school  fund.'  This  law  was  designed  to  prevent  any 
misuse  or  diversions  of  funds  after  the  distribution  had  been 
made.  Township  trustees  were  required  to  make  their  re- 
ports to  the  county  auditor,  who  was  to  report  to  the  State 
Superintendent  of  Public  Instruction.*  This  arrangement 
tended  to  prevent  many  mistakes  and  much  delay;  to  furnish 
better  opportunities  to  secure  prompt,  full  and  reliable 
statistics;  and  to  arouse  careless  and  indolent  officials  to 
action.  There  were  complaints  still,  of  delays  and  failures  to 
report,  and  even  of  the  loss  of  loans.3  It  was  felt  that  further 
protection  of  the  funds  and  revenues  was  necessary.  The 
law  of  1 861  sought  to  secure  this. 

The  Superintendent  of  Public  Instruction  was  pven  power 
at  any  time,  when  he  should  discover  from  the  reports  any 
deficit,  to  direct  the  attention  of  the  board  of  county  com- 
missioners and  the  county  auditor  to  the  fact.  The  board 
was  thereby  authorized  and  required  to  make  good  such 
deficit.*  It  was  also  made  the  duty  of  the  State  Superin- 
tendent to  visit  each  county  annually,  for  the  purpose  of 
examining  the  auditor's  books  and  records  relative  to  the 
school  funds  and  revenues ;  and  to  cause  suits  to  be  insti- 
tuted in  the  name  of  the  State  for  the  recovery  of  any  por- 
tion of  these  trusts.'  Provision  was  made  for  the  closer  ex- 
amination of  the  books  and  accounts  of  auditors  and  treas- 

»Ztfwx,  i855,p.  173. 
'y;^.,  p.  166. 

•  Reft  Su^,  Pub.  Instr.for  i860.  Doc.  Jour,,  1860-1,  pt.  ii,  p.  321-331 ;  TWit, 
for  1863-^  Doc,  youm,,  Pt  i,  p.  39.  From  1842  to  i860  about  132,000  were 
loft 

*  Ztfwtf,  Reg,  Sest,p  1861,  p.  69.  *  liuf,,  pp.  91-97. 
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urers  by  the  county  board,  and  for  more  elaborate  reports 
from  the  latter  to  the  State  Superintendent  and  Auditor  of 
State.  County  commissioners  were  given  power  to  remove 
any  trustee  guilty  of  fraud/  The  law  attempted  to  insure 
greater  accuracy  and  promptness  in  the  matter  of  reports. 
For  the  failure  of  any  teacher  to  report  to  the  trustees, 
twenty-five  per  cent,  of  his  salary  was  to  be  withheld.  For 
the  failure  of  the  trustee  to  report  to  the  school  examiner, 
the  township  was  to  suffer  a  diminution  of  $25  of  its  share 
of  the  school  revenue,  which  was  to  be  withheld  by  the 
county  auditor ;  the  trustee  was  made  liable  on  his  bond 
for  the  amount  of  such  reduction  and  also  subject  to  an  ac- 
tion against  him  by  any  person  in  the  name  of  the  State 
for  the  recovery  of  any  sum  not  exceeding  $10  for  the  use 
of  the  county.  On  failure  of  any  county  auditor  to  make  to 
the  State  Superintendent  his  report  in  time  for  the  semi- 
annual apportionment,  his  county  was  subjected  to  a  diminu- 
tion of  $100  in  the  next  apportionment  of  revenue  by  the 
State  Superintendent.  The  sum  thus  withheld  could  be 
collected  from  the  auditor  in  a  suit  before  a  justice  of  the 
peace,  prosecuted  in  the  name  of  the  State  by  any  person 
living  in  the  county  who  had  children  enumerated  and  who 
was  aggrieved.*  A  similar  penalty  was  imposed  upon  the 
examiner  for  failure  to  make  his  reports.^ 

Four  years  later,  in  order  to  obtain  accurate  information 
as  to  the  exact  amount  and  condition  of  the  school  funds, 
auditors  were  required  to  make  a  special  examination  of  the 
records  relating  to  the  common  school  and  congressional 
township  funds,  and  to  report  the  amounts  ascertained  to  the 
boards  of  commissioners  of  their  respective  counties  for 
their  approval.  The  county  commissioners  after  approving 
and  recording  the  returns  in  their  books  were  to  forward  a 

'  Lawst  Reg,  Sess,,  1861,  pp.  87,  95. 

« uid.,  pp.  73, 74. 89.  » /w^.,  p.  79. 
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certified  copy  to  the  Superintendent  of  Public  Instruction 
for  his  approval.  If  approved  bj  him,  the  amounts  were  to 
be  recorded  in  his  office  and  the  county  auditors  were  to  be 
so  notified ;  and  thereafter  such  statements  were  to  be  re- 
garded as  conclusive  evidence  of  the  facts  contained  therein.' 

The  law  *  establishing  the  office  of  county  superintendent 
and  conferring  upon  him  power  to  examine  the  records  of 
officers  who  handle  school  moneys,  and  to  institute  suits  if 
necessary,  has  had  a  good  effect.  In  the  first  report  of  the 
State  Superintendent  after  the  passage  of  the  law,  he  showed 
that  the  county  superintendents  had  actually  saved  in  ^^ 
counties  $52,472  delinquent  moneys  for  the  school  fund. 
Other  sums  would  have  been  lost ''  if  officers  had  not  known 
that  the  county  superintendent  was  at  their  backs,  and 
would  speedily  discover  their  delinquency  and  expose 
them."  3 

This  practically  ends  the  struggle  to  secure  satisfactory 
information  respecting  the  school  finances  and  to  impose  a 
reasonable  control  over  their  administration.  Since  1861 
complaints  on  account  of  delayed,  inaccurate  or  incomplete 
reports  have  grown  less  and  less  frequent;  and  since  1868 
there  have  been  almost  none. 

The  great  obstacle,  however,  in  the  way  of  the  progress  of 
the  schools  was  the  lack  of  adequate  revenue.  This  was 
pointed  out  by  every  Superintendent  of  Public  Instruction 
ior  a  dozen  years.  The  Legislature  had,  in  1865,  increased 
the  State  levy  for  school  purposes  to  sixteen  cents;*  but 
what  was  needed  was  the  supplementary  local  taxation, 
which  had  been  declared  unconstitutional  in  1854.    In  1867, 

^  Ztffvi,  Sptc,  Sas,   1865,  p.  144.    Some  special  acti  were  afterwards  pasted 
dMngiDg  the  statements  of  certain  counties  because  of  the  discovery  of  new  factti 
■Zowi,  i873,p.  789. 

*  Bun,  Reft  Supt,  Pub,  Insir.,  1873-4,  p.  29. 
^  Linos,  Rif,  Sgss^  1865,  p.  5. 
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relying  upon  a  change  in  public  sentiment  and  in  the  attitude 
of  the  judiciary,  a  bold  step  was  taken,  which  was  nothing 
less  than  the  re-enactment  of  the  discarded  law  of  1852.  The 
trustees  of  civil  townships  and  of  incorporated  towns  and  the 
common  councils  of  cities  were  empowered  to  levy  annually 
a  tax,  the  proceeds  of  which  were  to  be  kept  by  the  same 
officers  and  applied  and  expended  in  the  same  manner  as 
funds  rising  from  taxation  for  common  school  purposes  by 
the  law  of  the  State.*  The  constitutionality  of  this  law  re- 
mained unassailed  for  eighteen  years  and  then  was  upheld 
by  the  Supreme  Court.*  In  1873,  the  first  year  in  which  the 
taxes  under  this  law  were  available,  $530,668  were  added  to 
the  tuition  fund.  For  the  year  1900  the  amount  derived 
from  the  local  tuition  tax  was  $2,684,914,  almost  50  per 
cent  of  the  total  tuition  revenue.  The  rapid  increase  in  the 
amount  of  the  local  tuition  revenue  was  the  chief  argument 
advanced  to  secure  a  reduction  of  the  State  levy  to  thirteen 
and  one-half  cents  in  1893  ^  and  to  eleven  cents  in  1895.^  ^^ 
is  believed  that  Indiana  has  found  a  happy  solution  of  the 
school  revenue  question.  Dependence  solely  upon  local 
revenue  would  lead  to  inequality  of  school  privileges  and 
retrogression  in  the  poorer  communities.  Reliance  entirely 
upon  State  support  would  invite  local  indifference  and  ex- 
travagance and  lead  to  increased  expenditures  by  the  State. 
A  proper  combination  of  State  and  local  support  secures  all 
the  advantages  with  none  of  the  evils  of  the  two  systems. 

In  reviewing  the  financial  phases  of  the  school  history,  it 
has  been  noticed  that  as  the  State  has  assumed  more  and 
more  the  burden  of  maintaining  the  schools,  the  account- 
ability exacted  from  school  officers  has  become  stricter 
knowledge  as  to  the  scope  and  methods  of  instruction  has 

>Ztfw,  i867,pp,30  I. 

'  Sdienck  v.  Robinson,  103  Ind,  ReftSt  p.  307. 

'I«nv,  1893,  P-  i^^  */W.,  1895,  P*  ^99* 
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grown  more  accurate,  greater  permanence  has  resulted,  and 
a  nearer  approach  to  uniformity  and  universality  has  been 
made. 

4.   SCHOOL  SUPERVISION. 

I.  The  Establishment  of  the  Agencies  of  Supervision.  The 
evolution  of  State  supervision  can  best  be  presented  by 
following  the  development  which  has  been  made  along  the 
separate  lines  of  centralization.  This  section  will  attempt  to 
present  the  conditions  which  led  to  the  establishment  of  the 
agencies  of  supervision,  and  subsequent  sections  will  show 
the  later  development  and  results  of  their  authority. 

(a)  The  State  Superintendent  of  Public  Instruction,  Un- 
der the  law  of  1824,  which  inaugurated  the  school  system, 
there  was  no  thought  of  providing  any  systematic  super- 
vision of  school  finances  or  organization.  No  township 
trustee,  sub-trustee  nor  any  other  officer  was  given  authority 
to  visit  the  schools  or  to  inspect  them,  in  order  to  ascertain 
whether  or  how  the  teacher  was  performing  his  contract; 
and  it  was  many  years  before  any  such  control  was  exer- 
cised. 

As  early  as  1833  a  bill  was  passed  by  the  Senate  *  provid- 
ing for  the  establishment  of  a  Board  of  Education  for  the 
encouragement  of  common  schools ;  but  it  was  rejected  by 
the  House." 

The  first  evidence  of  any  broad  conception  of  this  need  of 
the  schools  is  found  in  the  report  of  Hon.  John  Dumont.  It 
presents  so  forcibly  the  value  of  intelligent  supervision  as  a 
remedy  for  the  existing  conditions  that  one  is  justified  in 
quoting  him  at  length.  "  There  is,"  he  says,  "  no  important 
concern  of  our  State  Government  left  without  supervisory 
authority  to  watch  and  direct  its  operations,  the  primary 

» Sen.  Joum^  i833-4»  PP-  181,  209. 
*  Homt  Jcum,,  1833-4,  p.  415. 
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schools  alone  excepted.  .  .  .  The  people  have  been  left  to 
struggle  and  grope  their  way  without  guides,  without  direc- 
tion, without  cheering  from  the  constituted  authorities.  No 
general  plan  has  been  laid  before  them.  No  visitors  have 
been  appointed.  Impositions  are  continually  practiced  upon 
districts  and  sometimes  upon  whole  townships,  by  which  all 
the  bounty  of  Congress  and  of  the  State  is  drained  from  the 
people  and  put  into  the  pockets  of  ignorant  pretenders." 
To  remedy  these  evils  he  suggested  that  the  State  should  be 
laid  out  in  large  districts,  and  that  a  suitable  person  in  each 
should  be  appointed,  to  visit  each  county  at  least  once  a 
year;  to  examine  the  county  seminaries;  to  inquire  into  the 
manner  in  which  school  commissioners  and  other  officers 
kept  their  books  and  performed  their  duties ;  to  visit  the 
district  schools ;  to  receive  from  the  several  officers  detailed 
reports  of  all  school  matters  connected  with  the  districts, 
townships  and  counties ;  and  to  grant  certificates  to  teachers 
upon  satisfactory  examinations.  He  further  recommended 
that  the  several  visitors  should  constitute  a  State  Board  of 
Common  School  Education,  which  should  meet  annually, 
report  to  the  Legislature  the  result  of  the  examinations  and 
recommend  amendments  to  the  school  laws.  The  Board 
should  also  devise  and  recommend  from  time  to  time  the 
mode  of  instruction  and  the  books  and  apparatus  to  be  used 
in  county  seminaries  and  district  schools,  leaving  it  optional 
with  the  trustees  respectively  to  adopt  the  suggestions.  As 
results  of  such  a  ''  visitatorial  system,"  Mr.  Dumont  antici- 
pated that  the  importance  of  the  instruction  of  their  children 
would  be  impressed  upon  the  minds  of  parents ;  that  neigh- 
borhood feuds  and  private  strifes  would  in  a  degree  vanish ; 
and  that  the  united  efforts  of  almost  every  district  might 
soon  be  expected.  **  A  competent  class  of  teachers,"  he 
goes  on  to  say,  "  will  succeed  those  who  are  now  totally 
unqualified  for  their  stations.     The  whole  swarm  of  worth- 
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less  teachers  who  are  now  preying  on  the  inhabitants,  will 
be  driven  from  the  State,  or  be  compelled  to  seek  other 
employments.  An  emulation  will  arise  among  the  teachers ; 
...  a  personal  emulation  and  a  district  pride  will  pervade 
the  breasts  of  the  children ;  parental  love  and  parental  pride 
will  be  enlisted,  and  then,  the  whole  grand  work  will  have 
received  such  an  impetus  as  to  bid  defiance  to  all 
obstacles." » 

Notwithstanding  this  enthusiastic  plea  and  subsequent 
recommendations'  to  that  effect,  centralized  supervision  was 
not  attempted  until  1843.  The  important  law'  of  that  year 
conferring  upon  the  Treasurer  of  State  the  functions  of  a 
Superintendent  of  Common  Schools  has  already  been  men- 
tioned.* While  his  duties  pertained  chiefly  to  financial  and 
statistical  matters,  he  had  authority  to  hear  appeals  in  certain 
cases  and  to  render  final  decisions  thereon.^  Besides,  he 
was  required  to  communicate  to  the  Legislature  plans  for 
the  better  organization  of  the  common  schools  and  all 
matters  relating  to  the  cause  of  education  which  he  should 
deem  expedient.  Here  was  a  discretionary  authority  which 
might  have  been  elaborately  developed.  But  this  was  not 
done,  because  the  Treasurer  had  neither  the  time  nor  the 
professional  knowledge  to  apply  to  the  task,  which  was 
merely  incidental  to  his  office. 

The  Superintendent  of  Common  Schools  in  his  first  annual 
report  expressed  the  regret  that  he  had  so  little  to  com- 
municate on  that  important  subject.  He  showed  that 
according  to  the  U.  S.  census  of  1840,  there  were  1,521 

'  .SWf.  Joum.^  1836-7,  pp.  181-5.  A  bill  embodying  these  snggestionii  thoQ^ 
somewhat  modified  in  detmil,  was  reported  by  the  committee  on  education  in  th« 
in  the  Senate,  but  was  rejected  by  a  Tote  of  15  to  27.    Ibid,y  pp.  377  and  413-415. 

*  Howt  yourn,^  1838-9,  pp.  414-437;   1839-40,  p.  26. 

»  Rev,  Stat.,  1843,  pp.  323-5.  *  Pages  44-^45  above. 

*Tbis  appellate  farisdiction  was  taken  away  in  1847.  Laws^  1846-7,  pp.  11 8-9. 
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primary  and  common  schools,  affording  instruction  to  48,- 
189  pupils  out  of  the  273,784  children  between  the  ages  of 
five  and  twenty  years  then  in  the  State.  "  But  in  regard  to 
the  course  and  extent  of  instruction,  the  expense  of  the 
same,  the  number  of  teachers  employed,  the  amount  and 
application  of  school  funds,  and  other  subjects  necessary  to 
a  proper  understanding  of  the  subject,  and  to  the  application 
of  successful  legislation,  we  are  entirely  ignorant/'*  Two 
years  later*  the  Superintendent  of  Common  Schools  again 
referred  to  the  incomplete  returns  made  to  his  office. 
Though  there  was  "  want  of  a  regular  system  of  instruction, 
of  government  and  discipline  in  the  schools,"  he  was  led  by 
information  furnished  by  county  auditors  and  others  to  be- 
lieve that  the  subject  of  education,  though  slowly,  was 
gradually  improving.  He  recommended  that  some  person 
other  than  the  Treasurer  of  State  should  be  selected  as  the 
Saperintendent.^ 

The  campaign  of  education  conducted  by  the  advocates  of 
State  supervision  during  the  decade  from  1840  to  1850^  so 
enlightened  public  opinion  that,  in  spite  of  some  opposition 
in  the  Constitutional  Convention  of  1 850-1,  a  clause  was  in- 
serted in  the  Fundamental  Law  ^  creating  the  office  of  Super- 
mtendent  of  Public  Instruction.  The  Legislature  of  1852 
provided  for  his  biennial  election,  prescribed  his  duties,  and 
established  a  State  Board  of  Education.  It  was  the  duty  of 
the  Superintendent  to  present  to  the  General  Assembly  or 
to  the  Governor,  when  the  Legislature  was  not  in  session,  an 

^  Ktport  of  tht  Supt,  of  Com,  Schools  for  1S43,  in  Doc,  yourn,,  1S43-4,  J/omt 

Rfports,  p.  327. 
'  Report  of  Supt,  of  Com.  Schools  for  1S45,  Doc,  yonm,,  1S45-6,  pt  ii,  p.  103-5, 
'  This  recommendatioii  wis  rq>eated  in  nearly  erery  snbseqtient  rq>ort,  and  was 

also  urged  in  the  mewages  of  governors, 

♦  See  pages  34-36.  63  above. 

*  Constitutioft,  art.  viii,  sec  8. 
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annual'  report  giving  an  exhibit  of  his  labors,  tlie  results  of 
his  experience  and  observations,  suggestions  for  the  im- 
provement of  the  system,  and  statistical  tables  prepared 
from  the  materials  transmitted  to  his  office ;  to  visit  ten  days 
annually  in  each  congressional  district'  superintending  insti- 
tutes, giving  counsel  to  trustees  and  teachers,  and  delivering 
lectures ;  to  submit  to  the  State  Board  a  list  of  text-books 
for  their  inspection  and  approval ;  to  superintend  the  pur- 
chase of  township  libraries ;  to  hear  and  determine  appeals 
from  township  trustees,  and  to  guard  the  safety  and  security 
of  educational  funds.  He  had  authority  to  prepare  all  blank 
forms  for  his  office  and  to  require  information  from  all  local 
school  officials.  He  was,  either  by  himself  or  by  a  deputy, 
to  examine  all  applicants  for  license  and  to  grant  certi- 
ficates for  one  or  two  years ;  such  licenses  could  be  revoked 
by  him  if  the  teacher  proved  incompetent.^ 

For  a  few  years  immediately  after  the  establishment  of  the 
office,  the  reports  of  the  State  Superintendent  of  Public  In- 
struction were  unsatisfactory.  This  state  of  affairs  was  due 
in  part  to  the  discrepancies  between  the  new  school  law  and 
the  new  law  organizing  the  civil  townships,^  and  in  part  to 
the  incapacity  or  indifference  of  local  officials.^  Subsequent 
laws  corrected  these  complexities  and  increased  the  penalties 
for  failure  to  comply  with  the  legal  requirements.^  The 
gradual  development  of  the  powers  and  influence  of  the 
State  Superintendent  of  Public  Instruction  will  be  traced  in 
subsequent  pages. 

^  Biennial  reports  in  place  of  annual  reports  were  required  in  1861.  Lmms^ 
Reg.  Siss.,  1 861,  p.  97. 

'  Modified  in  1855  by  requiring  bim  to  spend  annually  on  an  arerage  at  leatt 
one  day  in  each  county.    Laws,  1855,  p.  178. 

»  Rfv,  StaL,  1852,  i,  pp.  44^450* 

*RepU  State  Supt,  Pub,  Imtr^  1853,  p.  37. 

•  Ibid.,  1858;  Doc.  Journ,,  1858-9,  pt.  li,  p.  297. 

•Laws,  1855,  p.  173;  Reg.  Sest..  1861,  pp.  69-74,  89-97. 
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(*)  The  StaU  Board  of  Education.  The  State  Board  of 
Education,  according  to  the  Act  of  1852,  consisted  of  the 
Slate  Superintendent  of  Public  Instruction,  the  Governor, 
the  Secretary,  the  Treasurer  and  the  Auditor  of  State.  They 
were  required  to  meet  annually  at  Indianapolis  "  for  the  pur- 
pose of  more  efTectually  promoting  the  interests  of  education 
by  mutual  conference,  interchange  of  views  and  experience 
of  the  practical  operation  of  the  system,  the  introduction  of 
uniform  school  books,  .  .  .  and  the  discussion  and  determi- 
nation of  such  questions  as  may  arise  in  the  practical 
administration  of  the  school  system."  »  Criticism  against 
the  composition  of  the  Board  may  be  in  part  forestalled  by 
stating  that  the  most  urgent  need  at  that  time  was  the  proper 
administration  and  preservation  of  school  funds  and  revenues. 
Few  persons  were  more  competent  to  give  advice  upon  this 
subject  than  those  officers  enumerated  above.  Three  years 
later,  in  order  to  give  them  a  capable  legal  adviser,  the  Attor- 
ney General  was  added  to  their  number.^  Aside  from  their 
advisory  functions  in  regard  to  legal  and  financial  matters, 
they  were  chiefly  concerned  with  the  recommendation  of 
text-books,  and  the  selection  of  books  for  township  libraries. 

In  the  course  of  a  few  years  the  legal  and  financial  ques- 
tions were  in  the  main  disposed  of  and  new  problems  of  a 
technical  nature  were  demanding  solution.  It  was  then  felt 
that  the  efficiency  of  the  Board  would  be  increased  by  a 
change  in  its  composition.  In  1865  it  was  made  to  consist 
of  the  Governor,  the  State  Superintendent  of  Public  Instruc- 
tion, the  President  of  the  State  University,  the  President  of 
the  State  Normal  School,  and  the  Superintendent  of  common 
sdiools  of  the  three  largest  ^  cities  in  the  State.^     Up  to  this 

» Rtv.  Stat^  1852,  i,  p.  457.  «  Laws,  1855,  p.  183. 

'The  size  of  cities  for  this  purpose  was  and  is  determiDcd  by  the  school  enum- 
eration. 

^  Lam,  Reg,  Sess,^  1865,  pp.  33-4.  In  1875,  ^^  President  of  Purdue  Unifcr 
wXf  was  added  to  the  Board.    Laws,  lag.  Sess.,  1875,  PP*  ijo-i* 
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time  the  Board  had  contained  but  one  member,  the  State 
Superintendent  of  Public  Instruction,  who  might  be  regarded 
as  an  expert  in  educational  affairs.  The  substitution  of  a 
board  of  professional  men  for  one  composed  of  ex-officio 
members  charged  with  prior  and  paramount  responsibilities, 
proved  to  be  a  wise  departure.  Without  any  disparagement 
of  the  ability  or  service  of  the  former  members,  it  may  be 
said  that  with  this  change  begins  that  influence  which  has 
shaped  the  educational  policy  of  the  State  for  thirty-five 
years. 

In  1899,  i^  answer  to  the  demand  that  the  district  schools 
and  the  non-State  colleges  should  have  more  immediate 
representation  on  the  State  Board  of  Education,  there  were 
added  to  it  three  other  members.' 

{c)  The  County  Superintendent.  As  early  as  1834  the 
ofiice  of  examiner  had  been  created.  The  duty  of  this 
officer,  as  the  name  indicates,  was  to  pass  upon  the  qualifi- 
cations of  teachers. 

At  the  time  of  the  establishment  of  the  State  Superintend- 
ency,  the  board  of  township  trustees  were  required  to  "  visit 
schools,  either  as  a  board  or  by  one  of  their  number,  at  least 
twice  during  each  term,"  for  the  purpose  of  examining  "  the 
mode  of  teaching,  government,  books  used,  adaptation  of 
school-houses  and  furniture,  the  comfort  and  health  of  the 
scholars,  condition  of  such  school- houses  and  furniture,  and 
all  matters  connected  with  the  comfort  and  efficiency  of  the 
schools." '  As  such  supervision  was  merely  perfunctory  and 
non-professional,  it  was  of  little  value^  It  was  soon  realized 
that  there  was  a  serious  defect  in  the  system  which  was  due 
to  the  ''  strange  and  inconsistent  hiatus  between  the  town- 
ship trustees  and  the  State  Superintendent."  The  latter 
advised  the  creation  of    ten    subordinate  superintendents, 

'  LawSf  1899,  p.  426-7.    See  also  below,  ch.  i,  sec  5,  ii  (b). 
'  Rev,  SM,,  1852,  i,  pp.  440,  442. 
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"coadjutors  of  the  State  Superintendent,"  whose  duty  it 
should  be  to  visit  each  township  annually,  to  supervise 
schools,  address  the  pupils  and  teachers,  hold  teachers' 
institutes  and  stimulate  the  educational  life  of  the  com- 
munity. 

It  seemed  more  feasible  to  expand  the  authority  of  the* 
examiners,  and  to  give  them  supervisory  and  administrative 
powers.  A  beginning  in  this  direction  was  made  in  i86u 
The  number  of  examiners  in  each  county  was  reduced  from 
three  to  one,  who  received  his  appointment  from  the  board 
of  county  commissioners  for  a  term  of  three  years.  Besides 
his  authority  to  grant  licenses  to  teachers,  he '  was  required 
to  make  the  annual  statistical  reports  to  the  State  Superin- 
tendent and  to  the  county  auditor ;  to  hear  appeals  from  the 
decisions  of  trustees  and  render  decisions  which  were  final 
in  all  local  questions ;  to  act  as  a  "  medium  of  communica- 
tion between  the  Superintendent  of  Public  Instruction  and 
the  subordinate  school  officers  and  schools;"  to  visit  the 
schools  of  his  county  as  often  as  he  might  deem  it  necessary 
for  the  purpose  of  increasing  their  usefulness  and  elevating, 
as  far  as  practicable,  the  poorer  schools  to  the  standard  ol 
the  best ;  to  advise  and  secure,  as  far  as  practicable,  **  uni- 
formity in  their  organization  and  management,  and  their 
conformity  to  the  law  and  the  regulations  and  instructions  of 
the  State  Board  of  Education  and  Superintendent  of  Public 
Instruction;"  to  encourage  teachers*  institutes  and  associa- 
tions ;  and  to  advise  the  trustees  as  to  the  most  approved 
school  furniture,  apparatus,  and  educational  agencies.3  In 
the  visitatorial  and  advisory  functions  of  the  office,  there 
seemed  great  possibilities.  The  law  was  at  first  eminently 
satisfactory  to  teachers   and  officers.     The  greater  care  in- 

^  Reft  State  Supt.  Pub.  Instr.,  1854,  Doc,  yourn.,  1854-5,  pp.  734-5. 
'  In  place  of  the  couDty  auditor. 
•  Laws^  Re^,  Sess,^  1 861,  pp.  78-9. 
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licensing  teachers,  the  extensive  visiting  of  the  schools  and 
the  advising  with  trustees,  directors  and  teachers  tended  to 
elevate  the  character  of  the  schools.'  "  The  examinations 
were  fairer ;  the  grade  of  teachers  had  been  improved ;  better 
texts  were  used ;  trustees  showed  a  more  intelligent  interest 
in  the  schools ;  institutes  grew  in  favor,  the  State's  knowl- 
edge of  her  system  through  statistical  reports  became  more 
complete  and  trustworthy,  and  altogether  the  office  had 
more  than  justified  its  existence."  ■ 

While  this  was  true  in  the  best  counties,  in  others  the  law 
was  poorly,  if  at  all,  enforced.  Examiners  could  not  afford 
to  visit  schools  for  the  compensation  ^  which  they  were 
authorized  by  law  to  receive ;  hence,  competent  men  refused 
the  office.*  Many  examiners  did  not  deem  it  necessary,  but 
occupied  their  time  in  teaching,  in  the  practice  of  law  or 
medicine,  or  in  following  some  other  vocation.*  The  teach- 
ers in  the  rural  districts  were  not  only  independent  of  each 
other,  but,  in  a  large  degree,  independent  of  any  directing 
head.  Each  teacher  did  whatever  seemed  best  to  him ;  there 
was  no  unity  in  classification,  course  of  study,  text-books, 
methods  of  instruction  or  discipline.  It  was  the  almost 
unanimous  conclusion  among  educators  in  Indiana  that  the 
**  one  thing  needful "  in  the  school  system  was  to  extend  the 
powers,  duties  and  compensation  of  the  school  examiner,  and 
thus  establish  a  greater  degree  of  local  and  State  centraliza* 
tion.^  This  reform  was  effected  in  1873,  by  the  creation  of 
the  office  of  county  superintendent.^ 

The  difference  between  the  legal  duties  of  the  county 

^Bien.  RepU.  StaU  SupU  Pub,  Insir.^  1863-4,  Doc,  y(mm,,  pt.  i,  p.  54. 

'  Boone,  op.  cit.,  245.  *  Three  dollars  per  day. 

^Bun,  RepUSupU  Hobbs,  1869-70,  pp.  55-6. 

^Bien,  RepU  State  Supt,  Pub.  Instr,,  1873-4,  p.  25. 

^Bien.  Refs  Supt,  Hopkins,  1871-2,  pp.  53,  88,  153. 

*  Laws,  1873,  p.  75-9.    He  wms  elected  bi-ennially  by  the  township  trustees. 
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superintendent  and  those  of  the  county  examiner  does  not 
seem  great,  but  in  practice  it  was.  County  examiners  had 
been  required  to  visit  only  when  they  deemed  it  necessary; 
county  commissioners  could  limit  the  number  of  days 
spent  in  visiting  and  in  the  performance  of  other  duties. 
Indeed,  very  little  visiting  was  done,'  "  The  truth  is  that  we 
have  had  county  superintendency  in  Indiana  for  more  than 
twenty-five  years,  the  chief  difference  between  the  present 
and  the  former  system  being  that  the  one  provides  for  effici- 
ent supervision,  while  the  other  did  not,"  * 

There  was,  however,  some  dissatisfaction  at  the  increased 
centralization,  which  attempted  to  conceal  itself  under  a  pre- 
tended apprehension  of  expense  and  extravagance.  As  a 
consequence  of  this  opposition,  the  compensation  of  the 
county  superintendent  was  diminished  and  the  number  of 
days  which  commissioners  might  allow  for  visiting  schools 
was  reduced  one-half.3  These  changes  seriously  weakened 
the  system,  as  they  made  it  unprofitable  in  many  counties 
lor  a  competent  man  to  accept  the  office.  Since  then  this 
defect  has  been  remedied. 

In  1873  the  State  Superintendent  succeeded  in  obtaining 
a  convention  of  the  county  superintendents  for  the  purpose 
of  discussing  the  nature  and  needs  of  their  work.  These 
meetings  have  been  held  annually  since  then  and  have  ex- 
erted a  most  beneficial  influence  upon  the  graded  schools. 

Recommendations  were  made  from  time  to  time  by  State 
Superintendents,  associations  of  teachers  and  of  county 
superintendents,  and  by  legislative  committees  as  to  the 
powers  of  the  county  superintendent,  his  tenure  of  office, 
his  qualifications,  his  salary,  and  the  method  of  his  selection. 
But  no  material  change  was  made  between  1875  ^"<^  1S99. 

'  Bien,  Reft  StaU  Smpt,  Pub.  Instr,,  1873-4,  p.  25. 
•  Bien.  Reft  State  Supt.  Smart,  1875-6,  p.  91. 
»  Laws,  Re^.  Seu.,  1875,  PP'  «33- 
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The  term  of  office  was  then  increased  to  four  years.  The 
possession  of  a  thirty-six  months'  license  or  a  life  or  profes- 
sional license  to  teach  was  made  an  essential  qualification 
for  the  office. 

The  value  of  the  more  intimate  connection  with  the 
internal  administration  of  the  schools  and  institutes  can  not 
be  definitely  measured,  but  in  the  estimation  of  educators  it 
has  been  very  great.  Superintendent  Bloss  summarized  it 
concisely  by  saying,  that  "  superintendence  means  sugges- 
tions to  teachers  as  to  better  methods  of  discipline  and  of 
imparting  instruction,  better  observance  of  laws  of  health  in 
school  rooms,  better  gradation  of  schools,  better  programs 
for  the  employment  of  time ;  suggestions  to  trustees  as  to 
better  care  of  school-houses,  grounds,  furniture,  apparatus, 
and  much  more." ' 

{d )  The  County  Board  of  Education,  The  Legislature  of 
1873  also  provided  for  the  greater  local  centralization  and  a 
more  harmonious  co-operation  of  the  various  school  corpo- 
rations within  the  county  by  creating  a  county  board  of 
education.  It  was  composed  of  the  county  superintendent, 
the  township  trustees,  and  the  school  trustees  of  the  towns 
and  cities  of  each  county."  The  duties  of  the  county  board 
were  to  consider  the  wants  and  needs  of  the  schools  and 
school  property  and  all  matters  relative  to  the  purchase  of 
school  furniture,  books,  maps,  etc. ;  to  supervise  the  care 
and  management  of  township  libraries,  and  (except  in 
cities)  to  adopt  text  books.3  By  virtue  of  the  law  of  1889, 
their  authority  over  the  adoption  of  text-books  is  restricted 
to   the  township  high  schools.-^     Their  discussions  •*  have 

1  Bien.  Reft  State  Supt.  Fub.  Instr,,  1881-2,  p.  149. 

*  The  towns  or  cities  were  represented  by  the  chairmen  of  their  rcspectire  boards 
of  trustees  in  1877.    Laws,  Reg,  Sess,,  1877,  p.  122. 

"  Laws,  1873,  pp.  78-9. 

*  See  below,  ch.  i,  sec  4,  iv. 
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aided  materially  in  arousing  a  spirit  of  emulation  among 
township  trustees  in  all  matters  pertaining  to  school 
work." 

{e)  The  City  Superintendent.  The  necessity  of  organiza- 
tion and  classification  was  felt  keenly  in  the  cities,  where 
large  numbers  of  pupils  were  gathered  together  in  the 
schools.  During  the  period  before  any  legal  provision  was 
made  for  the  supervision  of  city  schools,  this  function  was 
either  performed  by  some  ex  officio  officer  or  neglected  en- 
tirely. It  was  not  until  1871  that  the  city  of  Indianapolis 
was  authorized  by  law  to  employ  a  city  superintendent."  In 
1873  this  authority  was  extended  to  all  cities  and  towns.3 

II.  The  Licensing  of  Teachers,  From  the  first  attempt 
to  establish  a  school  system,  it  was  recognized  in  theory 
that  some  special  test  of  the  fitness  of  teachers  should 
be  required.  The  law  of  1824  gave  the  sub-trustees 
of  the  school  district  authority  to  employ  a  teacher, 
who  was  required  **  to  produce  the  certificate  of  the  town- 
ship trustees  that  they  have  examined  him  touching  his 
qualifications  and  particularly  as  respects  his  knowledge  of 
the  English  language  [reading  and  spelling],  writing  and 
arithmetic.**^  Although  this  provision  was  mandatory,  the 
practical  operations  of  the  law  could  scarcely  be  called  a 
test.  The  officers  who  passed  upon  the  qualifications  of 
teachers  seldom  had  qualifications  sufficient  to  apply  the 
law.  Incapacity  to  earn  a  living  in  any  other  way  seemed 
often  the  chief  recommendation  of  the  teacher.  State 
Superintendent  B.  C.  Hobbs  said :  *•  The  pioneer  teachers 
were  generally  adventurers  from  the  East  or  from  England, 
Scotland  or  Ireland,  who  sought  temporary  employment 

*  Bien,  Reft  StaU  Supt.  Geeting,  1895-6,  p.  435. 

*  Lmos^  1871,  p.  20  ff.  "  Zonv,  1873,  p.  68  ff,  sec.  12. 
^  Rev,  Stat.,  1824,  p.  384.    Rq>eated  in  183 1.    Rev,  SUU,^  p.  476. 
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*  *  *  *  or  men  unsuccessful  in  trade,  or  who  were  lame 
or  otherwise  disabled.* 

In  1833  it  was  provided  that  no  teacher  should  be  em- 
ployed unless  he  should  ''  sustain  a  satisfactory  examination 
before  the  district  trustees,  touching  his  ability  to  teach 
reading,  writing  and  arithmetic." "  An  eflfort  was  made  in 
1834  to  give  to  the  examination  a  more  professional  nature. 
The  Circuit  Court  was  given  power  to  appoint  annually  for 
each  county  three  examiners,  whose  duty  it  was  '*  to  certify 
the  branches  of  learning  each  applicant  was  qualified  to 
teach."  Their  authority  was  not  final ;  for  they  were  "  only 
an  auxiliary  to  aid  "  the  district  trustees,  who  still  possessed 
the  right  to  examine  the  teachers.^  In  other  words,  a  teacher 
holding  a  certificate  of  qualification  from  the  examiners 
might  be  refused  employment  if  he  had  not  been  examined 
and  approved  by  the  district  trustees.  A  few  years  later 
trustees  were  forbidden  to  employ  any  teacher  who  did  not 
hold  a  certificate  granted  by  one  of  the  examiners ;  but  the 
district  trustee  enjoyed  the  privilege  of  subjecting  the  ap- 
plicant to  further  inquiries,  to  ascertain  whether  or  not  he 
was  of  good  moral  character.*  The  following  year  it  was 
made  optional  with  the  district  trustees  to  require  any 
teacher  asking  for  employment  to  procure  a  certificate  from 
the  school  examiners,  stating  the  branches  which  he  was 
qualified  to  teach. 

In  spite  of  this  reactionary  provision,  there  was  a  growing 
conviction  that  the  improvement  of  the  schools  was  depend- 
ent upon  the  elevation  of  the  teacher's  calling  to  the  rank  of 
a  profession  by  requiring  of  him  the  possession  of  higher 
ability,  more  thorough  preparation  and  finer  character. 
The  personnel  of  the  teaching  corps  was  gradually  improving. 

*  Quoted  in  Dr.  J.  A.  Woodburn's  *^  Hi^ier  Education  in  Indiana*^  p.  44. 

^Laws,  1832-3,  p.  99. 

*Laws,  1833-4,  p.  328.        ^Laws,  1839-40,  p.  35.        ^Laws,  1840-1,  p.  86. 
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However,  it  is  not  to  be  supposed  that  in  all  sections  the 
law  was  enforced  with  uniformity  and  impartiality.  Often  it 
was  necessary  to  lower  the  standard  in  ^rder  to  secure  any 
one  who  was  willing  to  accept  the  meag^re  compensation 
offered. 

The  law  of  1843  designating  the  Treasurer  of  State  Super- 
intendent of  Common  Schools  instituted  no  connection 
between  that  officer  and  the  county  examiners,  and  required 
no  report  from  them.  The  lack  of  system  and  uniformity  is 
well  illustrated  by  the  special  laws  for  sixteen  different 
counties,  permitting  their  boards  of  county  commissioners 
to  appoint  one  or  more  persons  in  each  civil  township  of 
their  respective  counties  as  examiners  of  common  school 
teachers.' 

In  1847  ^^  standard  was  raised  somewhat  by  the  require- 
ment that  teachers  should  be  qualified  to  teach  orthography, 
reading,  writing,  arithmetic,  English  grammar  and  geog- 
raphy; but  the  last  two  requirements  might  be  waived  by  a 
request  of  a  majority  of  the  voters  at  a  district  meeting.' 
Four  years  later  a  still  greater  concession  to  the  wishes  of 
individual  neighborhoods  was  given,  by  making  it  lawful  for 
a  majority  of  the  voters  at  a  school  district  meeting  to  dis- 
pense with  such  legal  qualifications  of  school  teachers  as 
they  might  deem  proper.3 

In  1852  a  decided  step  towards  centralization  was  taken. 
The  office  of  examiner  was  abolished  and  the  State 
Superintendent  of  Public  Instruction  was  given  power,  either 
by  himself  or  his  deputy,*  to  examine  all  applicants  for  license 
and  to  grant  certificates  for  one  or  two  years.  Such  licenses 
could  be  revoked  by  him  if  the  teachers  should  prove  incom- 

^  Local  Laws,  1 844-5,  p.  149;  Special  Laws,  1845-6,  p.  250. 

^Laws,  1846-7,  p.  118. 

*Ztftw,  1850-1,  p.  167. 

*  He  was  authorized  to  appoint  one  deputy  in  each  county. 
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petent.  No  officer  could  employ  a  teacher  who  had  not 
procured  a  license.'  The  law  did  not  require  the  deputy  to 
use  questions  prepared  by  the  State  Superintendent,  and  but 
few  deputies  were  appointed  under  this  act.* 

There  is  little  doubt  that  this  centralization  of  authority 
'was  unpopular,  for  in  the  next  year  the  office  of  county  ex- 
aminer ^  was  revived.  The  examiners  were  required  to  for- 
ward an  annual  report  to  the  State  Superintendent,  showing 
the  dates  of  issuance  and  expiration  of  all  licenses  granted 
to  them.  The  terms  varied  from  three  to  twenty-four  months. 
The  State  Superintendent  still  had  authority  to  license  teach- 
ers at  his  pleasure.  As  this  law  ^  applied  to  all  counties  and 
districts  without  exception,  it  assured  a  greater  degree  of 
uniformity.  At  the  same  time,  its  flexibility  made  it  adapt- 
able to  the  needs  of  all  communities  and  thus,  in  a  measure, 
silenced  objections.  The  purpose  of  having  a  graduated 
scale  was  to  set  a  high  standard  of  qualification  at  which  all 
persons  proposing  to  teach  should  aim,  and  at  the  same  time 
to  provide  for  the  existing  emergencies,  owing  to  the  scarcity 
of  teachers,  by  authorizing  a  short-term  license  to  persons 
who  might  not  be  able  to  pass  a  rigid  examination.  From 
the  subsequent  reports  of  examiners,  this  seemed  a  wise  and 
•necessary  expedient.s 

The  regulation  of  the  issuing  of  teachers'  licenses  was  far 
from  satisfactory.  A  license  granted  in  one  county  under  a 
lenient  examiner  was  legal  in  any  other  county  where  a  more 
exacting  test  was  required.  There  was  no  authority  for  the 
revocation  of  a  license  issued  by  an  examiner.  There  were 
serious  charges  of  partiality  where  private  examinations 
were   permitted.     There  was   no  uniform   standard    in  the 

'  Rev,  Stat,,  1852,  pp.  450,  454.  '  Boone,  op,  cit,,  242. 

'  From  one  to  three  in  each  county. 

^  Laws,  1853,  pp.  124-6. 

^  Second  Annual  Report  State  Supt,  Pub,  Instr,  (1853),  pp.  12,  201-214. 
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examinations  even  within  a  single  county.  "  He  who  was 
most  lenient  and  superficial  was  most  patronized.  A  teacher 
failing  to  pass  with  one  examiner  frequently  applied  to  an- 
other and  received  a  license." '  With  the  increase  of  the 
powers  and  duties  of  the  examiners  in  1861,'  there  went  a 
corresponding  centralization  of  authority  over  examinations. 
Licenses  were  limited  in  their  authority  to  the  county  in 
which  they  were  issued.  The  examiner  was  required  to 
report  to  the  State  Superintendent  the  names  of  the  persons 
to  whom  he  had  granted  licenses  3  He  had  discretion  to 
omit  from  the  test  any  of  the  six  required  branches  ♦  if  re- 
quested to  do  so  by  the  proper  trustee.  The  mischievous 
effects  of  this  clause  were  abated  by  the  proviso,  that  such 
a  license  should  be  limited  to  the  particular  school  in  which 
the  holder  wished  to  teach,  could  not  exceed  six  months, 
and  could  not  be  repeated  to  the  same  person.  He  had 
power  to  revoke  licenses  for  incompetency,  immorality, 
cruelty  or  general  neglect  of  school  business,  the  defendant 
having  the  right  to  appeal  to  the  State  Superintendent. 
That  officer  still  had  authority  to  issue  licenses  at  pleasure 
and  could  revoke  certificates  which  he  had  granted.^  These 
changes  resulted  in  the  elevation  of  the  standard  of  the 
scholarship  of  the  teachers  at  least  fifty  per  cent.  In  some 
quarters  there  were  at  first  considerable  feeling  and  opposi- 
tion, but  in  a  short  time  the  law  proved  eminently  satisfac- 
tory to  teachers  and  school  officers  alike.^  The  State  Super- 
intendent expressed  the  belief  that  but  few  "special"  or 
^'limited"  licenses  were  issued.' 

*  Reft  State  Supt.  Fletcher  for  1861,  Doe,  Joum^  1862-3,  pt.  ii.  vol.  i,p.  160. 
'  See  p.  81-82  above.  •  Laws,  Re^,  Sess.,  1861,  pp.  76-7. 

*  Orthography,  reading,  writing,  geography,  arithmetic  and  English  grammar. 

•  Laws,  H^,  Sess,,  1861,  pp.  78-9,  93. 

•  Reft  0/ State  Supt.  Fletcher  for  1861,  Doc,  yourn,  1862-3,  P*« "» ^o'-  >•  P-  '^ 
^  Reft  State  Supt.  Pub.  Instr.  for  1862,  p.  10. 
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A  tendency  in  the  opposite  direction  was  shown  in 
the  law  enacted  in  1865.  It  provided  that  if  the  school 
meeting  should  designate  the  teaching  of  other  subjects 
or  a  less  number  of  branches  than  those  required  by 
law,  the  teacher  was  to  be  examined  in  only  those  branches/ 
This  change  received  the  almost  universal  disapproval  of 
teachers  and  examiners  ;^  and  the  provision  was  in  a  short 
time  repealed. 

The  practical  questions  of  the  best  methods  to  raise  the 
standard  of  qualificaticn  and  to  provide  for  the  issuing  of 
licenses  were  annually  discussed  by  school  officials  and 
associations  of  teachers  and  of  school  officers.  There  was  a 
feeling  that  suitable  provision  should  be  made  for  the  issuing 
of  a  teacher's  license  that  should  be  good  in  any  part  of  the 
State  and  for  the  lifetime  of  the  holder.  The  difficulty  of 
finding  a  suitable  board  to  conduct  the  examination  was 
solved  satisfactorily  in  1865,  by  giving  the  State  Board  of 
Education  power  to  grant  **  State  Certificates  of  Qualifica- 
tion to  such  teachers  as  may,  upon  a  thorough  and  critical 
examination,  be  found  to  possess  eminent  scholarship  and 
professional  ability  and  shall  furnish  satisfactory  evidence  of 
good  moral  character.'*  Such  a  certificate  entitled  the 
holder  to  teach  in  any  school  of  the  State  without  further 
examination,  and  was  valid  during  the  lifetime  of  the  holder.* 
The  law  very  wisely  left  much  to  the  wisdom  and  discretion 
of  the  Board,  who  prescribed  the  conditions  upon  which 
State  certificates  should  be  issued. 

In  the  local  examination  of  teachers  there  was  great 
diversity.     Each    of    the    ninety-two    examiners    fixed    the 

*  Laws^  Spec,  Stss.^  1865,  p.  143. 

^Bien,  Refi  State  Supt.Pub,  Instr.y  1865-6,  Doc,  Journ,^  pL  i,  p.  321. 

'  laws,  Reg,  Sess,,  1865,  pp.  33-4.  In  18S3  the  same  board  was  authorized  to 
grant  *'  professional  licenses,"  which  were  good  in  any  county  of  the  state  for  & 
period  of  eight  years.    Laws,  1883,  pp.  1 30-1. 
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standard  for  his  own  county;  hence  no  common  standard 
prevailed  throughout  the  State.  In  some  instances  the 
questions  were  provokingly  difficult ;  in  others  they  were 
puerile.  In  1871  the  State  Board  of  Education  took  a  new 
departure  by  preparing  a  series  of  twelve  sets  of  examina- 
tion questions  upon  the  branches  required  to  be  taught,  and 
sending  one  set  each  month  to  the  examiners  with  instruc- 
tions to  use  them  in  the  examination  of  teachers  on  the  last 
Saturday  in  the  month.  The  examiners  generally  accepted 
the  questions  and  acted  upon  the  instructions.  The  result 
was  the  elevation  of  the  general  average  of  the  examina- 
tions and  their  complete  unification.'  This  is  a  good  ex- 
ample of  the  wise  exercise  by  the  State  Board  of  its  advisory 
power. 

An  attempt  was  made  in  1899  to  constitute  the  State 
Superintendent  of  Public  Instruction  and  the  State  Board 
of  Education  the  exclusive  agencies  for  issuing  licenses. 
The  arguments  advanced  in  support  of  the  proposition  were 
as  follows :  It  would  insure  the  same  standard  in  all  coun- 
ties; it  would  equalize  wages  and  elevate  the  school  work 
in  the  poorer  sections  of  the  State ;  it  would  remove  the 
possibility  of  using  personal  influence  to  secure  a  certificate ; 
it  would  save  teachers  the  time,  expense  and  annoyance  in 
going  from  one  part  of  the  State  to  another  to  take  their 
examinations ;  and  finally,  it  would  give  the  county  super- 
intendents their  summer  months  in  which  to  plan  their  work 
for  the  ensuing  year,  or  to  attend  advanced  schools."  This 
seemed  to  many  conscientious  friends  of  education  too 
great  a  centralization  of  power,  and  the  law  finally  enacted 
was  a  compromise.  The  use  of  the  questions  furnished  by 
the  State  Board  of  Education  was  now  for  the  first  time 
made  obligatory.     Applicants  were  given  the  right  to  elect 

•AVw.  Jiep'i  Supt.  Hopkins  for  1 871-2,  pp.  55-6. 
^Bien.  Reft  State  Supt,  Geeting,  1895-6,  p.  14.   • 
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to  have  their  manuscripts  sent  to  the  State  Superintendent 
for  examination,  and  a  license  granted  by  him  is  valid  in 
any  county.  The  State  high  school  licenses  were  made 
to  include,  in  addition  to  the  common  branches,  such  ad- 
ditional subjects  as  the  State  Board  may  elect.  The 
State  Board  also  fixes  the  standard  of  all  licenses  by  indi- 
cating the  minimum  per  cent,  in  each  branch  and  the  re- 
quired average  for  each  grade  of  license.^  The  authority  of 
the  county  superintendent  in  respect  to  the  revocation  of 
licenses,  was  extended  to  those  hereafter  granted  by  the 
State  Superintendent,  with  the  right  of  appeal  to  that  officer 
by  the  defendant." 

The  experience  in  respect  to  the  subject  of  licensing 
teachers  may  be  briefly  summarized  as  follows:  Prior  to 
1852,  complete  decentralization,  with  the  authority  vested  in 
district  and  township  trustees  ( 1 824-1 834)  and  later  in  the 
county  examiners  ( 1 834-1 852 )  3 ;  complete  centralization  in 
the  hands  of  the  State  Superintendent  and  his  deputies 
( 1 852-1853)  ;  a  compromise,  eflfected  by  giving  this  author- 
ity to  county  officers  (examiners,  1853-1873,  and  county 
superintendents,  1 873-1902)  with  the  right*  to  grant 
licenses  retained  by  the  State  Superintendent  until  1865. 
Since  that  date  there  has  been  a  gradual  extension  of  the 
powers  of  the  State  Board  of  Education  and  the  State 
Superintendent  until  they  have  become  the  controlling 
authorities  in  this  matter. 

III.  Course  of  Study  and  Gradation.  A  successful  school 
system  demands  effective  instruction,  capable  government, 
stimulation  of   the  pupils'  interest  and  industry,  economy 

'  LawSf  1899,  pp.  488-491. 

^  Uws,  1899,  p.  245, 

'  There  were  numerous  exceptions  in  fieiTor  of  district  trustees  and  patrons. 

^  This  power  was  seldom  used. 
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of  the  teacher's  time  and  labor,  and  the  highest  utilization 
of  the  school  revenues.  These  ends  can  be  attained  only 
through  the  establishment  of  g^raded  schools.  A  graded 
school  is  one  in  which  a  definite  course  of  study  is  pre- 
scribed, through  which  pupils  progress  by  regular  steps, 
separate  teachers  being  usually  provided  for  pupils  of  difTer- 
ent  degrees  of  advancement.  The  development  of  such  a 
graded  system  in  Indiana  has  been  due,  more  than  to  all 
other  causes  combined,  to  the  wise  foresight  and  prudence 
of  the  State  Board  of  Education  and  the  State  Superin- 
tendent of  Public  Instruction. 

The  first  legal  utterance  bearing  on  the  subject  of  the 
course  of  study  is  found  in  an  act  of  18 19,  which  authorized 
the  trustees  of  an  incorporated  congressional  township  to 
distribute  a  part  of  the  proceeds  from  the  rent  of  school 
lands  among  the  schools  of  the  township  "  in  proportion  to 
the  number  of  schools  [scholars]  learning  the  English  lan- 
guage." But  no  allowance  was  to  be  "  made  for  any  scholar 
who  is  learning  any  other  than  the  English  language." ' 
The  provision  of  the  law  of  1824  requiring  a  certificate  as  to 
the  teacher's  qualifications,  "particularly  as  respects  his 
knowledge  of  the  English  language,  writing  and  arithmetic,**" 
seems  to  lead  to  the  conclusion  that  these  subjects,  and  only 
these,  were  required  to  be  taught.  But  in  general  the 
authority  to  determine  in  what  branches  instruction  should 
be  given  was  left  to  the  district  meeting  of  the  patrons,  and 
after  1843  to  the  district  trustees.3 

The  comprehensive  school  law  of  1852  did  not  designate 
any  branches  which  were  required  to  be  taught.  Three 
years  later  the  school  meeting  was  empowered  to  determine 

» Lms,  1818-9,  pp.  57-59. 

'^Rrv,  Siai,,  1824,  p.  3S4.    See  also  page  85  abore. 

»^rp.  5iii/.,i843,p.  314. 
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that  matter.*  The  law  of  1865  for  the  first  time  specifically 
declared  the  subjects  in  which  instruction  was  compulsory.* 
In  1873  the  school  meeting  was  again  given  power  to 
determine  what  branches,  in  addition  to  the  common 
branches,  should  be  taught ;  and  the  trustee  was  required  to 
furnish  the  instruction  requested.^ 

Statutes  might  desigpiate  the  required  branches  and  make 
the  laws  mandatory,  but  such  legislation  would  not  establish 
a  graded  school  system  so  long  as  there  existed  no  classifi- 
cation in  the  schools.  In  the  early  days  no  effort  was  made 
to  carry  the  pupils  regularly  through  a  course  of  study. 
Each  teacher  managed  his  own  school  as  he  saw  fit,  riding 
his  own  ''  hobbies " — one  emphasizing  arithmetic,  another 
geography  and  another  orthography.  The  attempts  to  grade 
schools  were,  naturally,  first  made  in  private  academies  in 
cities  or  towns. 

The  school  law  of  1852  authorized  township  boards  to 
<<  establish  graded  schools  or  a  modification  thereof "  where 
practicable  and  convenient,  and  "so  classify  the  children  of  the 
township  as  to  secure  to  all  equitable  participation  in  the 
advantages  thereof."  *     No  substantial  change  was  made  in 

^Laws,  1855,  pp.  176,  181.  The  use  of  the  English  language  was  required, 
but  **  other  languages  **  (meaning  German)  might  be  taught  '*  as  a  branch  of  edu- 
cation." 

'  It  provided  that  "  the  common  schools  of  the'  State  shall  be  taught  in  the 
English  language,  and  the  trustees  shall  provide  to  have  orthography,  reading, 
writing,  geography,  arithmetic,  English  grammar  and  good  behavior,  and  such 
other  branches  of  learning  and  other  languages  as  the  advancement  of  the  pupils 
may  require  and  the  trustees  from  time  to  time  direct"  Laws,  1865,  p.  32.  Four 
years  later  physiology  and  the  history  of  the  United  States  were  added  to  the 
curriculum;  and  German  was  required,  in  case  the  parents  or  guardians  of  twentjr- 
five  or  more  children  attending  the  school  should  demand  it  Laws,  Sp€C»  Sesr,, 
1869,  P*  40*  1°  1895  ^^  curriculum  was  supplemented  by  the  addition  of  '*  the 
nature  of  alcoholic  drinks  and  narcotics  and  their  e£fect  upon  the  human  system." 
J^'^ntfs,  1895,  P»  375- 

*  Laws,  1873,  p.  68.  '  Rev.  Stat.,  1852,  i,  p.  443. 
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this  law  until  1 861.  In  that  year  an  act  empowered  boards 
to  provide  for  a  central  school  for  the  instruction  of  the 
more  advanced  pupils  promoted  from  the  primary  schools 
of  the  township/  In  the  few  townships  in  which  this  was 
done,  it  tended  to  make  the  course  of  study  in  the  primary 
grades  more  uniform  and  regular  and  gave  a  unity  to  all  the 
schools  of  the  township.  The  chief  obstacles  in  the  way 
were  the  segregation  of  the  population  and  the  large  ex- 
pense for  the  benefit  of  a  few  pupils.  These  difhculties  were 
in  part  obviated  by  enactments  in  1873,  empowering  city 
trustees  to  employ  superintendents  and  the  trustees  of  two 
or  more  townships  to  combine  and  establish  joint  graded 
schools.*  Out  of  these  provisions  and  under  the  direction 
of  the  Department  of  Education  have  developed  the  district 
graded  school,  the  township  graded  school,  the  union  high 
school  and  the  township  high  school. 

The  State  Board  of  Education  after  a  careful  consideration 
of  the  subject  of  a  uniform  course  of  study,  reported  in  1872 
that  they  were  "  unable  to  prescribe  definitely  any  course  of 
study  for  ungraded  schools"  because  of  the  "diversity  of 
conditions." '  They  did,  however,  make  some  recommenda- 
tions in  regard  to  the  elementary  branches.  The  State 
Superintendent  of  Public  Instruction  reported  in  1874,  that 
twenty-six  counties  had  adopted  uniform  courses  through- 
out the  townships.  This  progress  was  due  in  large  measure 
to  the  suggestions  of  the  county  boards  of  education  in  the 
respective  counties. 

For  ten  years  this  question  was  the  chief  topic  of  discus- 
sion in  the  reports  of  local  and  State  school  officers,  and  in 
the  sessions  of  the  associations  of  teachers  and  of  county 
superintendents.     A  number  of  conferences  between  com- 

^Law%^Re^,  Sess.,  1861,  pp.  70-I. 

»Z«w,  1873,  pp.  74-5. 

'  Indiana  Sckcol  ypurnal^  xrii,  p.  490. 
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mittees  from  such  organizations  and  the  State  Board  of 
Education  were  held.  As  a  result  of  all  this  investigation 
and  consultation,  the  **  Convention  of  County  Superintend- 
ents" adopted,  in  1884,  a  standard  course  of  study  covering 
a  period  of  eight  years,  of  six  or  seven  months'  duration.* 
They  arranged  the  statutory  **  eight  branches  " » in  a  course 
of  study,  assigning  to  each  subject  its  appropriate  place  and 
prescribing  the  time  and  order  in  which  each  should  be 
taken  up.  Within  a  few  years  the  boards  of  education  in 
more  than  half  of  the  counties  had  adopted  the  prescribed 
course.  Through  a  union  of  effort  on  the  part  of  county 
and  city  superintendents  and  the  State  Board  of  Education, 
a  uniform  course  of  study  was  prepared  in  1890  for  the 
district,  graded  and  non-commissioned  high  schools  of  the 
State.3 

This  course  is  followed  in  practically  all  the  counties  of 
the  State,  although  the  Department  of  Education  has  no 
authority  to  enforce  its  use.  Among  the  people  there  was 
not  unanimous  approval  of  this  policy.  Not  until  the 
Supreme  Court  had  declared  that  **  the  separation  of  pupils 
into  different  schools  or  departments  according  to  age  and 
acquirements,  is  not  an  abridgment  of  their  rights,"  *  was 
there  acquiescence  in  the  system. 

It  was  still  felt  that  there  was  need  of  a  State  manual 
which  would  give  uniform  instructions  and  suggestions  to 
teachers  in  respect  to  the  best  methods  of  carrying  out  the 
course  of  study.  Almost  every  county  had  its  own  manual, 
and  these  varied  greatly  in  points  of  merit.5     In  1892  the 

'  Bien.  RepU  SupU  Holcombe  for  1883-4,  p.  102. 
'  See  page  94  above,  foot  note  2. 
^Bien.  Rep't  StaU  Supt,  Vories  for  1891-2,  p.  7. 

*  Corey  v.  Carter,  48  Ind.  Refts,  360;  State  v.  Gmbb,  85  Ind,  Refts,  213; 
State  V.  Gray,  93  Ind,  Refts,  303. 
»  Bien,  Reft  Supt.  Pub,  Instr.  for  1893-4,  p.  8. 


97]  PUBLIC  EDUCATION  97 

Association  of  County  Superintendents  authorized  the 
appointment  of  a  committee  of  persons  having  large  and 
successful  experience  in  the  various  schools,  to  prepare  such 
aa  aid  to  teachers.  The  result  of  the  experiment  was  so 
generally  gratifying  that  a  similar  manual  has  been  issued 
from  that  time  to  the  present,  prepared  since  1894  in  the 
office  of  the  State  Superintendent.    Its  use  is  not  obligatory. 

The  publication  of  a  State  manual  led  to  a  practically 
unanimous  call  for  a  series  of  bi  monthly  questions  upon  the 
work  covered  during  the  previous  two  months  of  study. 
Such  questions  were  prepared  and  distributed.  "  The  State 
manual,  uniform  course  of  study,  uniform  directions  and 
suggestions  and  uniform  bi-monthly  questions  have  unified 
the  district  school  work  and  in  fact  the  whole  work  as  it  was 
never  unified  before." ' 

In  1883  a  committee,  composed  of  representatives  of  the 
Convention  of  County  Superintendents  and  of  the  State 
Board  of  Education,  was  appointed  to  prepare  lists  of  ques- 
tions to  be  furnished  county  superintendents  for  the  exami- 
nation of  candidates  for  graduation  from  the  district  schools/ 
Since  then  the  lists  have  been  regularly  prepared  and  gradu- 
ating exercises  usually  held  under  the  supervision  of  the 
county  superintendent.  "  No  greater  impetus,"  it  has  been 
said,  "  has  been  given  to  the  work  of  district  schools  than 
that  which  has  attended  the  introduction  of  this  feature. 
Janus-like,  it  looks  both  ways — forward  and  backward. 
Backward  over  the  entire  school  course,  and  necessitates 
efficiency  at  every  point.  It  is  destined  to  work  a  revolution, 
in  that  it  strengthens  the  work  all  along  the  line.  It  secures 
better  instruction,  better  gradation,  and  closer  supervision. 
It  looks  forward  to  the  high  school,  to  which  its  diploma  is 
a  ticket  of  admission.     It  thus  unites  the  district  school  and 

*  Bien,  Reft  SiaU  SupU  Vories  for  1S93-4,  pp.  9-1 1. 

*  IHd.^  for  1895-6,  pp.  103-4. 
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the  high  school  and  as  it  marks  a  degree  of  success  it  is  an 
incentive  to  good."*  By  an  act  of  1899  the  county  super- 
intendent is  required  to  provide  for  the  examination  of  all 
applicants  for  graduation  from  the  common  schools  or  high 
schools  not  employing  a  superintendent.* 

The  State  Board  of  Education  early  recognized  the  posi- 
tion of  the  State  University  in  the  school  system  and  saw 
how  it  could  be  used  directly  to  raise  the  standard  of  the 
high  schools,  and  indirectly  to  promote  the  advancement  of 
the  common  schools.  In  1873  the  Board  of  Trustees  of  the 
University  agreed  to  receive  without  further  examination 
applicants  who  presented  certificates  from  certain  high 
schools  designated  by  the  State  Board  of  Education.  At 
the  same  time  the  Trustees  fixed  the  minimum  standard  of 
admission.3  Two  years  later  a  similar  arrangement  was 
made  with  Purdue  University.  In  1888  the  State  Board 
ordered  that  all  commissioned  high  schools  be  visited  by 
committees  of  the  Board ;  "  that  the  present  list  be  modified 
by  the  reports  of  such  visitors,"  and  that  thereafter  no  com- 
mission be  granted  except  upon  the  recommendation  of  a 
member  of  the  Board  after  an  official  visit  to  the  high 
school.  This  policy  has  had  an  excellent  influence  upon 
the  graded  schools  of  the  State,  stimulating  many  cities  and 
towns  to  extend  their  courses  of  study  in  order  to  secure 
the  standing  which  a  commission  gives.*  The  number  of 
commissioned  high  schools  has  increased  from  15,  in  1873, 
to  176  in  1902.  For  several  years  fruitless  attempts  were 
made  to  secure  a  satisfactory  uniform  course  of  study  for  all 
the  high  schools.  The  State  Board  in  1889  suggested  two 
courses  for  commissioned  high  schools — one,  prescribing  a 
minimum  three  years'  course,  the  least  upon  which  a  com- 

^  Boone,  op,  cU,,  p.  290.  '  Laws,  1899,  p.  243. 

*Bun.  Reft  State  Supt.  Pub,  Imtr.  for  1873-4,  p.  108. 
*  Ibid,,  for  1885-6,  p.  84. 
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missioD  would  be  granted;  the  other,  a  full  four  years' 
course. 

This  uniformity  now  makes  it  possible  for  pupils  to  pass 
from  one  grade  to  the  next  higher  on  the  certificate  of  the 
proper  officer;  so  that  they  may  without  entrance  examina- 
tion go  from  the  district  schools  to  the  Indiana  State  Nor- 
mal School,  Indiana  University,  Purdue  University  or  other 
institutions  for  higher  education  which  may  honor  the 
certificates  from  the  State  system.*  This  has  been  accom- 
plished almost  entirely  without  the  aid  of  positive  enact- 
ments. It  was  not  until  1899  that  the  first  act  was  passed 
which  recognized  high  schools  as  a  part  of  the  system  and 
gave  them  a  legal  existence.'  We  have  here  a  notable 
instance  of  a  natural  development  under  the  fostering  care 
of  a  State  department. 

IV.  The  Adoption  of  Text  Books.  "  Uniformity  of  text- 
books is  a  matter  of  no  small  moment  to  the  purses  of  the 
parents  and  the  progress  of  the  pupils."  ^  Indiana  has  tried 
four  methods  of  dealing  with  this  subject.  The  policy  prior 
to  1852  was  to  leave  the  selection  and  introduction  of  text- 
books entirely  to  the  local  officers  and  teachers.  The  con- 
sequent evils  of  want  of  uniformity,  frequent  change  and 
heavy  expense  may  be  readily  imagined.* 

By  the  law  of  1852  it  was  made  the  duty  of  the  State 
Superintendent  of  Public  Instruction  to  submit  to  the  State 
Board  a  list  of  text-books ;  and  the  State  Board  of  Educa- 

^  Bien.  RefiSiaU  Supt,  Pub,  Instr,  for  1875-4,  p.  12. 

'ZtfWi,  1899,  pp.  424-5. 

'  RepHSttpU  Cam.  Schools^  1855,  p.  68. 

*  Tbe  SnperintendcDt  ol  Common  Schools  in  his  report  for  1845  exhibited  the 
csondition  of  affun  in  the  following  words :  **  In  half  a  dozen  different  schools  yon 
ndgbt  not  find  any  two  of  the  teachers  agreeing  in  their  preference  for  books,  and 
in  each  school  yon  might  find  three  or  four  kinds  of  publications  all  designed  for 
the  same  purpose."    Doc.  yourn.,  1S45-6,  Pt.  ii,  pp.  103-5. 
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tion  was  required  to  promote  the  **  interests  of  education 
.  .  .  by  the  introduction  of  uniform  school-books."'  While 
the  law  seemed  imperative  there  was  no  provision  by  whieh 
the  Board  could  compel  the  local  authorities  to  use  the 
books  recommended.  According  to  their  interpretation  the 
law  gave  them  merely  advisory  power.'  Lists  of  books  were 
prepared  and  submitted  and  were  generally  approved.^  The 
law  of  1 86 1  extending  the  powers  of  the  county  examiners 
required  them  to  "  see  to  the  introduction  of  the  authorized 
text-books  into  their  schools."*  This  would  have  given 
practical  uniformity,  had  it  not  been  amended  a  few  months 
later  by  giving  the  State  Board  of  Education  merely  the 
right  of  "  approval  of  a  uniform  system  of  text-books."  s 

The  method  of  "  State  recommendation  "  was  a  great  im- 
provement over  the  old  way  of  local  selection,  but  there  was 
by  no  means  a  general  uniformity.  In  the  enumeration  of 
the  powers  of  the  State  Board  in  1865,  the  authority  to 
recommend  text-books  is  not  found.^  There  was  a  return 
to  the  first  method  of  selection  by  trustees,  teachers  or 
patrons.  This  unsatisfactory  condition  continued  for  eight 
years. 

In  deliberating  upon  the  question  of  uniformity  of  text- 
books there  were  three  chief  points  to  consider ;  the  terri- 
tory (State,  county  or  other  unit)  throughout  which 
uniformity  should  prevail;  the  period  during  which  no 
change  should  be  made;  the  authority  (State  or  local)  by 
which  uniformity  should  be  enforced.     In  the  next  experi- 

^See  page  79  above.  Rev,  Stat,  1852,  i,  457.  Compare  Mr.  Dumont's  re- 
commendations, p.  75  above. 

^Rep'ts  Supt  Pub,  Instr.  for  1852,  Doc.  youm,,  1852,  Pt  ii,  p.  271 ;  1855, 
Doc.  Joum.,  p.  268. 

•  Reft.  Supt.  Pub.  Instr.  for  1853,  Doc.  yourn,^  1853-4,  pp.  14-15. 

*Laws,  Reg.  Sess,,  1861,  p.  78.  *  Laws,  Special  Sess,,  1 861,  p.  26. 

^Laws,  1865,  pp.34-5. 
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ment  tried  we  find  the  county  as  the  territorial  unit ;  three 
years  the  minimum  time  limit ;  and  a  local  board  the  author- 
ity for  enforcement.  The  law  of  1873  organizing  the 
county  Board  of  Education*  gave  that  body  authority  (ex- 
cept in  cities)  to  adopt  text-books  and  each  township 
was  to  conform,  as  nearly  as  practicable,  to  its  action ;  but 
no  text-book  adopted  by  the  board  was  permitted  to  be 
changed  within  three  years  except  by  a  unanimous  vote.* 
This  law  resulted  in  the  adoption  of  books  of  a  higher 
standard,  but  failed  in  part  to  accomplish  its  purpose  be 
cause  the  exclusive  use  of  the  adopted  books  was  not 
cnjoined.3 

There  was  a  growing  sentiment  that  text-books  should  be 
furnished  more  cheaply  and  should  be  uniform  throughout 
the  whole  State.  Various  suggestions  and  recommendations 
were  made  from  time  to  time  by  persons  interested  in  educa- 
tion, and  in  1889  the  fourth  experiment  was  made.  It  was 
a  decided  step  towards  centralization. 

The  State  Board  of  Education  was  constituted  a  Board  of 
Text'book  Commissioners  for  the  purpose  of  making  a 
selection  or  procuring  the  compilation  of  a  series  of  text- 
books for  use  in  the  common  schools.^  Amendments  were 
made  to  the  law  in  1891,  1893  and  1901,  which  corrected 
minor  defects,  added  other  books  to  the  series,  and  exacted 
stricter  accountability  of  those  who  handled  the  books  and 
money.5  The  present  law  empowers  the  Board  to  enter  into 
five-year  contracts  with  publishers,  under  which  they  agree 
to  furnish  books  at  the  maximum  prices  stipulated  in  the 

'  See  page  S4  above. 

'  Lawi^  1873,  pp.  7S-9.    The  minimum  period  four  yean  later  was  fixed  at  tix 
jean.    Laws,  R^,  Sess,^  1877,  P*  i^^* 
*Bien,  Rift  SiaU  SupL  Smart  for  1875-^,  P*  I4^* 
*  Lamt.  1889,  pp.  74-81. 
•Ztfwj,  1891,  pp.  99-102;  1893,  pp.  166,  172^;   1901,  p.  4«9- 
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law.  In  the  distribution  of  the  books,  the  township  trustees 
and  school  boards  make  requisitions  upon  the  county  super- 
intendent for  the  books  required  in  their  respective  corpora- 
tions. The  county  superintendent  makes  requisitions  upon 
the  State  Superintendent  of  Public  Instruction,  who,  in  turn, 
forwards  them  to  the  publishers.  The  latter  ship  the  books 
directly  to  the  county  superintendents,  from  whom  the 
trustees  or  school  boards  procure  them.  These  officers, 
either  directly  or  through  dealers,  supply  patrons  with  the 
books  at  the  fixed  prices.  The  trustees  make  quarterly 
reports  of  sales  to  the  county  superintendents  and  pay  to 
them  all  moneys  received.  The  county  superintendent 
makes  a  full  and  complete  report  to  the  contractor  and  pays 
over  the  receipts.  It  is  the  duty  of  trustees  and  school 
boards  to  furnish  the  necessary  books,  so  far  as  they  have 
been  adopted  by  the  State,  to  the  poor  or  indigent  children 
of  their  respective  corporations  who  desire  to  attend  school 
and  who  otherwise  would  be  unable  to  do  so. 

The  constitutionality  of  the  law  was  disputed.  But  the 
Supreme  Court  upheld  it,  declaring :  **  The  Legislature  has 
the  authority  to  prescribe  the  course  of  study  and  the  system 
of  instruction  that  shall  be  pursued  and  adopted,  as  well  as 
the  books  which  shall  be  used.  ...  It  may  also  declare 
how  the  books  shall  be  obtained  and  distributed."'  By 
virtue  of  its  merit  the  law  has  now  won  almost  universal 
approval.  It  may  not  be  unreasonable  to  expect  that  the 
next  change  in  this  direction  will  be  a  system  of  free  text- 
books.' 

V.  Length  of  the  School  Term  **  A  general  and  uniform 
system  of  common  schools,  wherein  tuition  shall  be  without 

>  122  Ind.  Refti^  p.  462. 

*  Messages  of  Governor  HoTcy,  House  Journ,,  1889,  pp.  67-69;  Governor 
Chase,  House  Joum,^  1893,  p.  24;  also  House  Bill,  House  Journ,,  1881,  pp. 
146,  520, 
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charge  and  equally  open  to  all/'  can  not  be  had  without  a^ 
school  year  approximately  uniform  in  length  throughout  the* 
State.  How  slow  the  approach  to  this  condition  has  been^ 
will  be  shown  in  the  following  paragraphs. 

The  first  general  school  law  gave  to  the  "  inhabitants- 
[patrons]  of  the  school  district "  the  authority  to  determine 
whether  or  not  they  should  have  a  school,  and  how  long  the 
term  should  be  extended  (if  at  all)  beyond  the  required^ 
three  months.'  This  was  repeated  in  subsequent  laws  for 
twenty-five  years. 

A  drifting  towards  an  equality  in  the  length  of  the  school 
year  within  the  township  was  shown  in  the  school  law  of 
1849.  The  township  trustees  were  required  to  provide  "as 
many  free  schools  as  may  be  required  for  all  attending 
scholars  in  such  township ;  "  and  it  was  made  their  duty  to 
make  such  arrangements  that  all  the  schools  of  their  town- 
ship should  be  taught  an  equal  length  of  time  (for  at  least 
three  months),  "  without  regard  to  the  diversity  in  the  num- 
ber of  scholars  attending  the  respective  schools."  *  But  as 
this  law  went  into  force  in  those  counties  only  which 
adopted  it,3  complete  equality  of  school  privileges  was  not 
attained. 

The  school  law  of  1852  made  no  mention  of  a  minimum 
term  nor  of  the  equality  of  the  school  year  among  the 
schools  of  a  township.  In  1855  the  provision  of  the  law  of 
1849,  quoted  above,  was  in  substance  re-enacted  and  made 
mandatory.^  The  law  was  not  at  first  strictly  enforced. 
Three  years  after  its  passage  we  find  the  State  Superintend- 
ent saying:  "  In  the  same  township  some  schools  are  taught 
in  summer,  some  in  autumn,  and  some  in  winter.  Some  are 
kept  one  month,  some  two  months  and  some  three  months."  * 

^  See  pftge  29  above.  ^Laws^  1848-9,  p.  125.         '  See  page  66  abore.. 

^Laws^  1855,  P«  '66. 

*  An.  Reft  State  Suft.  Pub.  Insir.,  1858,  Dee.  ycum.,  1858-9,  Pt  ii,  p.  295, 
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Gradually  equality  in  the  length  of  the  school  year  within 
the  township  was  secured.  Progress  towards  uniformity 
throughout  the  State  was  slower.  It  was  promoted,  how- 
ever, by  the  State  adoption  of  text-books,  the  acceptance  of 
a  uniform  course  of  study  and  the  use  of  State  manuals. 
At  length,  in  1899,  a  minimum  term  for  the  whole  State  was 
prescribed  by  law.  The  school  trustees  of  each  school  cor- 
poration are  now  required  to  maintain  a  term  of  school  of  at 
least  six  months  in  duration,  and  to  authorize  a  local  tuition 
levy  which,  with  the  State's  tuition  revenue,  will  be  suffi- 
cient to  do  so.'  No  authority  is  given  to  the  central  school 
officers  to  withhold  any  part  of  the  State  tuition  revenue  for 
failure  to  make  the  levy.  The  method  of  compulsion  would 
doubtless  be  found  in  a  writ  of  mandamus. 

VI.  The  Training  of  Teachers,  (a)  County  Institutes. 
For  a  quarter  of  a  century  before  there  was  any  recognition 
in  the  law  of  the  teachers'  institute,  the  leading  educators 
had  seen  in  this  a  means  for  the  instruction  of  teachers  and 
had  put  it  to  a  practical  test  in  many  counties  of  the  State.* 
Frequent  recommendations  ^  of  State  officers  and  other  pro- 
gressive school  men  had  been  made  for  the  encouragement 
of  such  institutes.  State  Superintendent  Mills  in  urging  the 
importance  of  this  matter  in  1856,  declared:  "  The  State  has 
not  expended  a  dime  to  improve  her  teachers,  nor  appro- 
priated a  dollar  for  the  intellectual  and  moral  development 
and  culture  of  those  who  are  to  train  her  rising  generation."  ^ 

A  law  of  1865  was  the  first  to  require  examiners  to  hold, 
or  cause  to  be  held,  teachers'  institutes  once  a  year.  It 
authorized  the  appropriation  of  county  funds  to  defray  part 

'^Laws,  1899,  p.  425, 
«  Boone,  op.  cit.,  pp.  393,  394. 

*  An.  RepU  State  Supt.  Pub.  Instr.,  Doc.  Joum.^  1S54-5,  pp.  734-5;  also 
Boone,  op.  cit.,  p.  395. 
^3id.t  1856,  Doc.  Journ.fSg  Sess,,  Pt  i,  p.  467. 
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of  the  expenses  of  such  institutes.'  In  the  first  year  of  the 
operation  of  the  law  58  institutes  were  held,  in  which  3,533 
teachers  received  instruction.  In  a  few  counties  the  insti- 
tutes were  wholly  neglected  in  spite  of  the  fact  that  it  was 
made  obligatory  upon  the  county  examiner  to  hold  them. 
Superintendent  Hopkins  recommended  that  attendance  upon 
an  institute  five  days  in  the  year  be  made  one  of  the  condi- 
tions upon  which  licenses  to  teach  should  be  granted.* 

There  went  on  during  the  decade  an  earnest  discussion  of 
the  purpose,  the  nature  and  the  best  methods  of  institute 
work.  In  1881  the  State  Board  of  Education,  upon  the  re- 
quest of  the  Convention  of  County  Superintendents,  had 
prepared  an  order  of  exercises  and  a  suggestive  outline  of 
subjects.  This  was  received  with  favor  and  others  were 
afterwards  prepared  under  the  direction  of  the  State  Super- 
intendent of  Public  Instruction.^  **  The  general  effect  of  the 
use  of  the  outlines  was  to  unify  the  work  throughout  most 
counties,  to  increase  relatively  the  amount  of  professional 
work,  to  improve  the  quality  of  educational  discussion,  cor- 
recting false  doctrine,  rationalizing  the  conceptions  of  educa- 
tion and  the  school,  and  directing  the  study  and  thought  of 
teachers  into  more  fruitful  lines."  *  They  also  helped  to 
prepare  the  way  for  the  adoption  of  a  State  course  of  study. 
In  1901  the  payment  of  teachers  for  attending  county  insti- 
tutes was  authorized  by  law,*  though  attendance  is  not  yet 
compulsory. 

The  average  enrollment  of  these  institutes  has  increased 
from  thirty-eight  in  a  county  in  1865,  to  more  than  one 
hundred  and  seventy-four  in  1895.*    That  they  have  exerted 

•  Lawi,  Reg.  Sess.,  1865,  pp.  35-36. 
^Biett,  Reft,  1871-2/p.  57. 

*B%en  Refts  oj Statt  Supt.  Pub.  Imtr.  for  1883-4,  p.  26;  1885-6,  pp.  31-2. 

•  Boone,  p.  397.  •  Laws,  1901,  p.  561. 

•  Bien  Reft.  State  Supt.  Pub.  Imtr,,  1897-8,  p.  317. 
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a  wide  influence  cannot  be  questioned.  Superintendent 
Hoss  declared  that  they  had  resulted  in  the  improvement  of 
teachers ;  giving  them  better  methods,  clearer  views  of  the 
work  to  be  done,  increased  fondness  for  and  devotion  to 
work;  awakening  aspirations  for  higher  attainments  and 
greater  usefulness;  leading  to  the  adoption  of  plans  for 
associated  and  organized  effort  for  education ;  and  arousing 
a  higher  educational  sentiment  in  the  community.'  It  is  be- 
lieved by  competent  critics  that  institutes  could  be  made 
even  more  serviceable  by  placing  their  management  more 
fully  under  the  control  of  the  State  Board  of  Education  and 
giving  that  body  authority  to  certify  to  the  county  superin- 
tendents the  fitness  of  persons  to  teach  in  them.' 

(b)  Township  Institutes.  There  were  a  few  voluntary 
attempts  at  township  institutes  prior  to  any  statutory  pro- 
vision for  them.  In  1873  it  was  enacted  that  "at  least  one 
Saturday  in  each  month  during  which  the  public  schools 
may  be  in  progress,  shall  be  devoted  to  township  institutes 
or  model  schools  for  the  improvement  of  teachers,  and  two- 
Saturdays  may  be  appropriated  at  the  discretion  of  the 
township  trustee  of  any  township."  Attendance  was  com- 
pulsory under  penalty  of  forfeiture  of  one  day's  wages.3  In 
general  these  institutes  were  of  great  value ;  but  there  were 
numerous  instances  of  worthless  sessions  due  to  indifference, 
incompetency  and  misdirection. 

In  1884  State  Superintendent  Holcomb  appointed  a  com- 
mittee, which,  under  his  direction,  prepared  an  outline  of 
work  for  use  in  township  institutes.^  Subsequent  outlines 
were  prepared,  usually,  by  committees  appointed  by  the 
County  Superintendents'  Convention.  In  1896  that  organ- 
ization  by   resolution    intrusted    their   preparation    to   the 

>  Bien.  RepU  State  Sup/,  Pub.Instr,,  1865-6, 2^<?^.  Joum,^  1865,  Pt.  i,  p.  31 5* 

»7W</.,  1887-8,  p.  9;   1895-6,  p.  321. 

^Laws,  1873,  p.  79.  *  Bien,  RepU  State  Supt.  Pub.  Instr,,  1883-4,  p.  9off 
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Department  of  Public  Instruction.  By  the  use  of  these  out- 
lines the  work  has  been  unified  and  elevated  and  greater 
interest  has  been  shown  by  school  officers,  teachers  and 
patrons.'  In  1889  compensation  for  attendance  at  township 
institutes  was  authorized.* 

(c)  State  Normal  School.  The  State  Normal  School,  as 
well  as  the  teachers'  institutes,  was  the  outgrowth  of  the  con- 
viction that  the  State  should  provide  some  special  means  for 
the  more  thorough  education  of  its  teachers.  With  the  ex- 
ception of  the  ineffective  attempts  to  establish  a  Normal 
and  Model  School  in  connection  with  the  State  University ,' 
no  legislative  action  in  this  direction  was  taken  until  1865. 
For  nearly  twenty  years  this  subject  had  been  discussed 
with  considerable  spirit  in  the  ''Indiana  School  Journal," 
the  "Indianapolis  Journal,"  educational  associations  and 
reports  of  State  officials.^ 

In  1865  ^^^  State  Normal  was  established  under  the  con- 
trol of  a  board  appointed  by  the  Governor  with  the  approval 
of  the  Senate.  Funds  for  its  support  were  appropriated  out 
of  the  State  school  revenue  for  tuition.*  The  institution 
began  its  career  in  1870  without  the  confidence  and  support 
of  the  public.  The  entire  number  attending  the  first  term 
was  only  forty.  That  it  has  justified  its  existence  and  won 
the  approval  of  the  people  is  shown  by  the  gradual  increase 
in  the  attendance,  which  reached  1,672  in  the  year  1899- 
1900.  The  only  supervision  which  the  central  school 
officials  have  over  this  institution,  is  the  right  of  the  State 
Board  of  Education  to  appoint  a  board  of  visitors  (three) 
who  are  required  to  make  a  careful  inspection  of  the  school 
and  report  to  the  State  Board.^ 

» Bun.  Reft  StaU  Supt.  Gecting,  1895-6,  pp.  336-7.        » Laws,  1889,  p.  67. 
•  Boone,  pp.  382-4. 

*An,  Refts  SupL  Pub,  Insir,,  1852;   1856  in  Doc.  yourn.,  PL  i,  pp.  467-8; 
1859;  i860.  Doc.  youm.^  1860-1,  Pt.  ii,  pp.  336-9;  also  Boone,  pp.  387-8. 
'  Laws,  Spec.  Sess.,  pp.  140-142.  •  Laws,  1873,  p.  199. 
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(d)  The  Teachers'  Reading  Circle.  Another  agency,  un- 
official in  its  origin,  for  disciplining  the  mind,  broadening 
the  sympathy  and  ripening  the  culture  of  the  teacher  is  the 
"  Teachers'  Reading  Circle."  This  organization  was  effected 
in  1884  by  a  committee  of  the  State  Teachers*  Association. 
A  committee  appointed  by  that  Association  together  with 
the  State  Superintendent  and  his  Deputy  constitute  the 
governing  board  of  the  Reading  Circle.  The  Deputy 
Superintendent  has  usually  acted  as  secretary ;  and  hence, 
the  connection  with  the  Department  of  Education  has 
always  been  intimate.  The  questions  upon  the  science  of 
teaching  used  in  the  examination  of  teachers  are  based  upon 
the  professional  work  of  the  reading  circles.  The  director 
of  the  local  circle  is  the  county  superintendent,  and  the  suc- 
cess of  this  movement  has  been  due  to  the  voluntary  services 
which  these  officers  have  rendered  without  compensation. 
They  conduct  the  annual  examinations  upon  questions  pre- 
pared by  the  central  board  upon  the  year's  work.  In  1885 
the  State  Board  of  Education  ordered  •'  that  the  Reading 
Circle  examinations  in  the  Science  of  Teaching  be  accepted 
by  the  County  Superintendents  in  place  of  the  county 
examination  on  that  subject,  and  that  the  average  of  their 
four  successive  yearly  examinations  in  the  Science  of  Teach- 
ing be  accepted  by  the  State  Board  in  the  examination  for 
State  Certificates."*  In  1896  a  similar  privilege  in  regard 
to  the  examinations  in  the  "  general  culture "  book  was 
granted.'  The  outlines  of  the  year's  work  are  issued  in  con- 
nection with  the  outlines  for  the  township  institutes ;  and  it 
is  generally  at  these  meetings  that  the  subject-matter  of  the 
reading  circle  work  is  discussed. 

By  means  of  this  official  recognition  of  the  Reading  Circle 
it  has  secured  a  prestige  which  it  could  not  have  attained 
otherwise.     The  number  of   members  has  increased   from 

*  Bien.  Reft  State  Supt.  Pub,  Instr,,  1895-6,  p.  478.  '  Jbid.^  p.  478. 
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1,600  in  1884-5,  to  14,379  in  1899-1900,  more  than  92  per 
cent,  of  the  total  number  of  teachers  employed.*  "  The 
Circle  has  wielded  a  conscious  influence  on  the  very  life  of 
the  school,  supporting  and  supplementing  all  other  school 
agencies,  and  itself  becoming  an  important  and  permanent 
institution."  • 

VII.  Compulsory  Education.  For  more  than  twenty-five 
years  the  subject  of  compulsory  attendance  has  from  time  to 
time  received  attention  in  the  reports  of  the  Superintendents 
of  Public  Instruction,^  in  the  recommendations  of  educational 
associations,  in  the  messages  of  Governors  and  in  the  reports 
of  legislative  committees.*  Finally,  in  1897,^  ^^  Legislature 
gave  its  sanction  to  compulsory  education.  The  law  was 
amended  in  1899^  and  again  in  190 1.'  As  it  stands  now 
the  act  requires  that  all  children  between  the  ages  of  seven 
and  fourteen  be  sent  to  school  **  for  a  term  or  period  not 
less  than  that  of  the  public  schoob  of  the  school  corporation 
where  the  child  or  children  reside."  The  necessary  books 
and  clothing  must  be  furnished  to  poor  children  by  the 
proper  school  authorities. 

The  enforcement  of  the  act  is  entrusted  to  one  or  more 
local  truant  officers  in  each  county.  Under  the  first  law  the 
local  officer  received  his  appointment  from  a  board  of 
truancy  consisting  of  the  county  superintendent,  the  Secre- 
tary of  the  Board  of  State  Charities  and  one  member  of  the 
State  Board  of  Education  designated  for  that  purpose.  The 
method  of  appointment  proved  unsatisfactory,®  and  a  change 
was  made  in  1901.     While  the  State  Board  of  Truancy  still 

*  Bitn.  RepU  SnpLPub.Iruir^  1899-1900, pp.  780-1. 

V^jdl,  1895-6,  pp.  104-5.         ■/«</.,  1869-70;   1871-2;   1887-8;   1889-90. 

*  House  Jcum^  1887,  p.  472;  1891,  pp.  69, 151 ;   1895,  P-  S^?-     ^^'  Joum^ 
i89i,p.65i;  1893,  p.  490. 

^Imws,  1897,  R).  24S-250.  •  Laws,  1899,  pp.  547-55'«  '^Laws,  1901, pp. 470-3. 

*  Report  tf  Board  o/Stati  CkariHes,  1899,  P*  ^2. 
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retained  a  general  supervision  over  the  administration  of  the 
law,  the  county  boards  of  education  were  constituted  local 
boards  of  truancy.  It  is  their  duty  to  appoint  one  truant 
officer  in  each  county  to  see  that  the  act  is  enforced.  Each 
city  having  a  school  enumeration  of  5,cxx)  or  more  children,' 
may  in  the  discretion  of  the  county  board  of  truancy  con- 
stitute a  separate  district  for  the  administration  of  the  act. 
In  such  cases  the  school  board  of  the  city  appoints  the 
truant  officers  in  proportion  to  the  school  enumeration.* 
School  commissioners,  trustees  and  boards  of  trustees  are 
empowered  to  maintain  either  within  or  without  the  cor- 
porate limits  a  separate  school  for  incorrigible  and  truant 
children,  who  may  be  compelled  to  attend  such  school  for 
an  indeterminate  time.3  Children  adjudged  "confirmed 
truants  "  by  the  truant  officer  and  the  county  superintendent 
or  the  city  superintendent,  may  be  sentenced  by  the  Judge 
of  the  Circuit  Court  to  the  Reform  School  for  boys  or  the 
Industrial  School  for  girls. 

The  operation  of  the  law  has  been  satisfactory  and  its 
results  have  been  gratifying.*     The  average  daily  attendance 

'  Two  or  more  cities  or  towns  may  combine  for  this  purpose. 
'  The  nmnber  cannot  exceed  five. 

*  Indianapolis  is  the  only  city  which  has  yet  established  a  school  of  this  kind. 

*The  following  table  is  taken  from  the  reports  of  the  Board  of  State  Charities 
for  1898  and  1899 : 

1898.  1899. 

Number  of  truant  officers 237  194 

Number  of  pupils  brought  into  school  through 

the  operation  of  the  law   2i>447  19,160 

Number   who  remained  in  school  longer   than 

twelvewecks* ^Zi%^S  '3»703 

Number  who  received  aid 7>o34  7t38o 

Total  cost  of  assistance  given ^15,806  ^15,414 

Number  of  prosecutions 113 

Number  of  prosecutions  successful 98 

Cost  of  administering  the  law — Salaries. 35t'i44«6i  28,028.00 

Assistance i5»8o643  15,414.54 

fci»35i04    #43»44a.54 
Refit  Bd.  StaU  ChariHa^  1898,  p.  70;   1899,  pp.  151-a. 

*  The  period  of  atttndanoe  required  under  the  law  prior  to  z9oz. 
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at  the  public  schools  was  32,089  larger  in  1898  than  in  1897. 
From  this  it  may  be  inferred  that  the  law  was  obeyed  in 
many  cases  without  the  services  of  the  truant  ofRcer.  It 
remains  to  be  seen  whether  the  law  will  be  equally  and 
satisfactorily  enforced  in  all  counties  in  the  absence  of  a 
more  centralized  administration  such  as  is  found  in  Con- 
necticut' 

VIII.  Libraries,  One  of  the  means,  recognized  in  law  and 
practice,  for  promoting  the  general  diffusion  of  knowledge 
and  learning  is  the  public  library.  Prior  to  1852  ineffective 
attempts  were  made  to  establish  county  libraries  ^  and  school 
district  libraries.^  Library  associations  were  organized,  but 
few  county  and  no  district  libraries  were  ever  actually  opened. 
Those  that  were  established  were,  with  rare  exceptions, 
neglected  and  lost  or  consolidated  with  other  libraries. 
Such  things  were  luxuries,  and  even  school  comforts  were 
wanting  in  the  districts.* 

{a)  Township  Libraries,  It  was  a  common  opinion  that 
the  failure  of  the  plans  for  county  and  district  libraries  was 
due  in  part  to  the  lack  of  advice  and  control  by  some 
competent  central  authority.  The  outcome  of  this  impres- 
sion was  the  legislation  in  1852,  imposing  for  two  years'  a 
State  tax  for  the  support  of  township  school  libraries.  This 
sum  was  expended  for  the  purchase  of  books  by  the  State 
Superintendent  under  regulations  adopted  by  the  State 
Board  of  Education.  The  libraries  were  distributed  to  the 
counties  according  to  population.*    Township  trustees  were 

'  Webitcr,  •p,  cit,^  pp.  43-^6. 

'  ConstUution  0/1S16,  art  ix,  sect  5;  RevUed  Stat.,  1824,  pp.  258-60;  IHd,, 
>^3^  p.  401 ;  Laws,  1846-7,  pp.  103-^. 
»  Laws,  1836-7,  p.  53.  ♦  Boone,  op.  cit.,  pp.  337  and  339. 

*  In  1855  another  levy  was  made.    Laws,  1855,  pp*  179-180. 

*  Later  the  basis  of  distribntion  was  the  school  enumeration,  and  still  later  a 
■used  basis  was  adopted. 
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responsible  for  their  care  and  could  not  sell  or  alienate  them 
for  any  cause  whatever.  The  trustees  were  "accountable 
for  the  preservation  of  said  libraries";  but  no  method  of 
enforcing  that  accountability  was  even  suggested.' 

The  selection  and  purchase  of  the  books  by  the  Board  of 
Education  was  a  wise  plan  from  the  standpoint  either  of 
economy  or  of  education.  From  the  three  assessments  there 
were  realized  about  $276,000  and  nearly  700  libraries  and  over 
220,000  volumes  were  sent  out  at  the  first  distribution.*  The 
benefits  derived  from  these  centers  of  culture  were  no  doubt 
very  great.  But  many  books  were  lost  or  stolen  and  the 
number  of  readings  decreased.  A  subsequent  levy  was 
made  in  1865  to  replenish  the  libraries,  and  the  township 
trustee  was  made  personally  accountable  for  the  preservation 
of  the  books  and  was  required  to  report  annually  to  the 
county  examiner  the  number  of  books  in  his  charge.^ 

For  twenty  years  appreciation  of  the  township  library 
seemed  on  the  decline,  and  there  was  a  continual  loss  of 
books.  Recently  there  has  been  a  revival  of  interest  in  the 
subject,  and  efforts  to  increase  their  number  and  extend 
their  influence  have  been  made.^  Under  a  law  passed  in 
1899  it  is  the  duty  of  the  trustee,  after  an  election  which 
authorizes  such  action,  to  levy  a  tax  for  the  establishment 
and  support  of  a  township  library.  Its  management  is 
placed  in  charge  of  a  township  library  board  composed  of 
the  school  township  trustee  and  two  residents  of  the  town- 
ship appointed  by  the  Judge  of  the  Circuit  Court  (one  of 
whom  must  be  a  woman).  Before  the  purchase  of  any 
books  the  township  library  board  must  consult  the  Public 

1  Rev,  Stat.^  1852,  i,  p.  456. 

^An.  Ripi*s  Supi,  Pub,  Imtr,^  1855,  PP*  '^5>  ^S^*  '^5^>  ^^'  Joum^  p.  471, 
1857. 
^Lawt,  1865,  p.  31.       ^Laws,  1885,  p.  9;  1895,  P-240;  1899, p,  aaS. 
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Library  Commission.'  Those  interested  in  this  agency  for 
culture  and  education  are  confident  that  these  provisions 
will  insure  the  exercise  of  better  judgment  in  the  selection 
of  books,  and  greater  attention  to  competency  in  the 
superintendence  of  the  libraries. 

(J)  Traveling  Libraries.  The  Public  Library  Commis- 
sion mentioned  above  is  composed  of  three  members  ap- 
pointed by  the  Governor  who  serve  without  compensation 
for  a  term  of  four  years.  The  State  Librarian  is  ex  officio 
secretar}'  of  the  Commission.  They  have  the  control  and 
management  of  the  traveling  libraries ;  prepare  and  furnish 
lists  of  books  with  prices  suitable  for  public  libraries ;  and 
furnish  information  or  advice  as  to  the  organization,  main- 
tenance or  administration  of  any  library  in  the  State  when 
requested  to  do  so  by  the  librarian  or  trustees.'  The  first 
biennial  report  of  the  Commission  shows  a  satisfactory  be- 
ginning of  the  experiment.^ 

(c)  Libraries  in  Cities  and  Towns.  In  1843  provision 
was  made  for  the  incorporation  of  private  libraries  in  cities, 
towns  or  villages.  These  received  no  public  aid  and  were 
subject  to  no  official  control.*  In  1873  cities  were  given 
authority  to  take  stock  in  such  corporations  and  to  levy  a 
tax  in  order  to  pay  for  it.' 

In  1881^  in  any  city  having  ten  thousand  inhabitants  or 
more,  the  board  having  charge  of  the  public  schools  was 
given  discretionary  power  "  to  establish  a  free  public  library 
in  connection  with  the  common  schools,"  to  provide  for  its 
care  and  government  and  to  levy  a  tax  for  the  support  and 
maintenance  of  it.     Two  years  later  the  benefits  of  the  law 

^  Lawt^  1899,  pp.  136-7.    See  alto  section  (b)  bdow. 
"  Ztfw,  1899,  PP«  134-136.  •  Report^  1899- 1900,  pp.  v  and  xir. 

*  Reo,  StaL^  1843,  p.  404.  ^  Lawt^  1873,  p.  176. 

^Rn,  Stat.^  1881,  aeets.  4524-5. 
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were  extended  to  all  incorporated  towns  and  cities.'  The 
number  of  libraries  organized  under  these  laws  was  not  great. 
The  law  of  1901  transferred  the  power  to  make  the  tax  levy 
to  the  common  councils  of  cities  and  the  town  boards  of 
towns  and  made  it  mandatory  if  a  certain  sum  of  money  is 
raised  by  popular  subscription.  The  library  is  under  the 
management  of  a  board  of  seven  persons,  three  of  whom  are 
appointed  by  the  Judge  of  the  Circuit  Court,  two  by  the 
board  of  school  trustees  and  two  by  the  common  council 
or  town  board  as  the  case  may  be.  The  members  are  sub- 
ject at  any  time,  for  cause  shown,  to  removal  by  the  respec- 
tive appointing  powers.' 

{d)  The  State  Library.  The  State  Library  is  an  insti- 
"tution  which  is  being  made  of  more  value  to  the  general 
.public  and  to  investigators.  It  was  established  by  law  in 
1825,3  largely  for  the  purpose  of  collecting  and  preserving 
the  State  publications.  For  this  reason  it  was  placed  under 
the  authority  of  the  Secretary  of  State.  This  officer,  being 
occupied  chiefly  with  other  matters,  gave  it  little  attention 
and  its  growth  was  exceedingly  slow.  In  1841  the  office  of 
State  Librarian  was  created,  and  that  officer  was  thereafter 
elected  by  the  General  Assembly  on  joint  ballot  for  a  term 
of  three  years.*  Under  this  law  the  Librarian  was,  with  a 
few  notable  exceptions,  appointed  in  reward  for  some  poli- 
tical service  or  because  of  favoritism  and  not  because  of 
merit  and  competency.     Hence  little  progfress  was  made. 

In  1895  ^^  State  Board  of  Education  was  constituted  the 
State  Library  Board  and  given  authority  to  elect  a  State 
Librarian  for  a  term  of  two  years,  or  until  his  successor  is 
elected.  The  State  Library  Board  has  power  to  remove  for 
cause,  at  any  time,  the  State  Librarian  or  any  of  his  assist- 

*  Lawi^  1883,  p.  209.        '  Ibid,^  1901,  pp.  81-86.        •  IHd,^  1824-5,  PP«  47-9» 
^LawSf  1841,  pp.  114-119.    In  1852  the  term  was  redaced  to  two  yean.    R^v. 
Siat,,  1852,  p.  348. 
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ants.'     The  good  effect  of  these  provisions  is  already  quite 
noticeable. 

This  brief  survey  of  the  educational  system  shows  that  the 
history  of  its  development  may  be  roughly  separated  into 
two  periods — one  of  decentralization,  prior  to  1843,  2tnd  one 
of  centralization,  since  that  time.  The  discussions  during 
the  six  years  preceding  that  date  reveal  evidences  of  dissatis- 
faction with  the  system,  and  a  decided  drift  of  public  opinion 
towards  centralization.  It  is  not  to  be  understood  that  a 
well  formulated  scheme  of  central  control  was  adopted  in 
1843.  But  the  making  of  the  State  Treasurer  the  Superin- 
tendent of  Common  Schools  was  the  beginning  of  the  move- 
ment which  has  been  retarded  only  occasionally,  when  the 
progress  has  been  too  rapid  to  secure  popular  approval. 
As  soon  as  one  experiment  had  been  justified  by  the  results, 
another  forward  step  was  taken.  As  in  the  case  of  most 
political  institutions  which  are  successful,  the  present  system 
is  not  one  contrived  by  a  priori  theorists,  but  one  which  is  an 
historical  product.  It  has  grown  by  the  application  of 
wisdom  and  common  sense  to  the  practical  problems  of 
education. 

5.  SCHOOL  ADMINISTRATION  AT  THE  PRESENT  TIME.* 

I.  Local  Administration,  {a)  The  District  Meeting  and 
the  Director.  The  statutes  still  recognize  the  legal  existence 
of  the  district  meeting.  All  taxpayers  of  the  school  district 
(except  married  women  and  minors)  who  have  been  listed 
as  parents,  guardians  or  heads  of  families,  are  entitled  to 
assemble  annually  on  the  first  Saturday  in  October  and  elect 
one  of  their  number  director  of  the  school.     They  have 

>  Lam,  1895,  PP-  234-5- 

'  In  presentiiig  tbe  leading  featoret  of  the  present  administration  of  the  com- 
mon schools  it  will  be  necessary  in  some  cases  to  repeat  .in  brief  the  substance  of 
statements  already  made. 
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authority  also  to  decide  what  branches,  in  addition  to  those 
prescribed  by  law,  shall  be  taught,  and  the  length  of  the 
school  term  beyond  the  period  required  by  law.  Subject 
to  the  ** sound  discretion"  of  the  township  trustee,  they 
may  direct  repairs  of  the  school-house  and  may  petition 
the  trustee  for  the  sale  or  removal  of  the  school-house,  for 
the  erection  of  a  new  one,  or  upon  any  other  subject  con- 
nected therewith.  In  case  of  a  failure  to  elect,  the  town- 
ship trustee  has  power  to  appoint  a  director.*  In  practice 
this  seems  to  be  the  most  common  procedure.  The  district 
meeting  in  many  parts  of  the  State  has  become  obsolete. 

The  director  presides  at  school  meetings  and  records 
their  proceedings.  He  is  the  organ  of  communication  be- 
tween the  inhabitants  and  the  township  trustee.  He  is  charged 
with  the  care  of  the  school-house  and  property.  He  visits 
and  inspects  the  school  and  may  exclude  refractory  pupils, 
subject  to  appeal  to  the  trustee.* 

(i)  The  School  Township.  The  district  meeting  has  no 
corporate  existence.  The  real  primary  unit  in  the  rural 
districts  is  the  school  township ;  in  the  urban  districts,  the 
school  town  or  school  city.  "  Each  civil  township  and  each 
incorporated  town  or  city  in  the  several  counties  is  declared 
a  distinct  municipal  corporation  for  school  purposes."  3 
The  trustee  of  the  civil  township  is  also  trustee,  treasurer 
and  clerk  of  the  school  township.  He  is  elected  by  the 
voters  of  the  township  for  a  term  of  four  years.* 

The  trustee  has  extensive  authority  in  school  matters. 
"The  voters  and  taxpayers  have  but  little,  if  indeed  any, 
voice  or  part  in  the  control  of  the  details  of  educational 
affairs."  5     He  receives  the  school  revenue  apportioned  to 

*  Scho9l  Law  Ced.  1897),  sects.  4498-9.  *  IHd,^  sects.  4505-4506. 

'  IHd.^  sect.  4438;  LawSf  1897,  P*  ^ 

^Lam^  1899,  p.  ^ 

^Wallis  V.  Johnson  Township,  75  Ind,  Rep§rti^  374. 
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his  township,  keeps  it  separate  from  the  funds  of  the  civil 
township,  applies  it  to  the  purposes  specified,  and  is  re- 
quired to  render  an  annual  account  of  his  receipts  and  ex- 
penditures to  the  township  advisory  board.*  He  employs 
teachers;'  establishes  and  locates  a  sufficient  number  of 
schools ;  provides  suitable  houses,  furniture  and  apparatus ; 
and  has  the  care  and  management  of  the  school  property .3 
He  may  either  singly  or  jointly  with  another  trustee  estab- 
lish a  high  school/  He  has  considerable  discretion  in  re- 
spect to  the  consolidation  of  schools.'  He  is  required 
annually  to  make  elaborate  statistical  reports  to  the  county 
superintendent.*  It  is  his  duty,  either  in  person  or  by 
deputy,  to  take  an  annual  enumeration  of  all  unmarried  per- 
sons between  the  ages  of  six  and  twenty-one  years,  resident 
in  his  township.  This  list  includes  the  names  of  parents  or 
guardians,  and  designates  the  township  in  which  each  re* 
sides.y  For  failure  to  do  his  duty  in  respect  to  making  the 
various  reports,  his  township  suffers  a  diminution  of  its  ap- 
portionment of  the  State  tuition  revenue.®  In  appeals  from 
the  decisions  of  directors,  excluding  pupils,  his  decisions  are 
final.'  He  has  the  care  and  custody  of  the  lands  belonging 
to  the  congressional  township  fund  and,  with  the  consent  of 
the  voters  of  the  township,  may  lease  or  sell  them.***  The 
office  is  obligatory,  and  the  trustee  is  subject  to  removal  by 
the  county  commissioners  for  fraud."  The  tax  levy  of  the 
township  for  school  purposes  is  made  by  the  township  ad- 
visory board." 

^School Law  (ed.  1897),  ^^^^  444i>  444^;  i^d  Laws^  1899,  pp.  155-6. 

'  For  exceptions  see  page  38  abore. 

^SdkooiLaw  (ed.  1897),  ««<^  4444*  *  Laws,  1901,  pp.  514-5* 

^Lam,  1901,  pp.  159, 437;  also  page  39  abore. 

*  School  Law  (ed.  1897),  *^^  4450-  ^  ^^^*»  *^<^*  447^ 

'Seepage  71  aboire.  *  School  Law  (ed.  1897),  "^ct.  4506. 

"•  IH(L,  sect  4338-9-         "  ^^'f  »ects.  4453,  4456.        "  Laws,  1899,  p.  151 
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Viewed  from  the  present,  it  appears  that  the  schools 
would  have  been  benefited  to  a  still  greater  degree  if  the 
educational  functions  of  the  township  had  been  separated 
from  the  civil  functions  and  assigned  to  a  board  chosen 
because  of  its  interest  in  education  and  its  professional  qual- 
ifications. Such  a  recommendation  has  been  made  repeat- 
edly by  the  most  eminent  educators.  This  may  be  one  of 
the  progressive  steps  of  the  near  future. 

{c)  Cities  and  Incorporated  Towns,  In  cities  and  incor- 
porated towns  the  schools  are  under  the  management  of  a 
board  of  three  school  trustees,*  elected  in  cities  by  the 
common  council,*  in  towns  by  the  board  of  town  trustees.' 
These  corporations  are  distinct  from  the  civil  corporations,* 
and  their  actions  are  not  subject  to  review  by  the  civil 
authorities.  Their  powers  and  duties  are,  in  general,  similar 
to  those  of  the  township  trustee.'  In  addition  they  have 
authority  to  establish  kindergartens^  (in  cities  having  a 
population  of  6,000),  night  schools'  (in  cities  having  a  pop- 
ulation of  3,000),  manual  training  schools^  (in  cities  having 
a  population  of  100,000),  and  to  employ  a  superintendent ' 
for  the  purpose  of  supervision  and  direction  of  the  entire 
system.  Town  schools  are  subject  to  the  authority  of  the 
county  superintendent  ;'**  but  any  city  schools  having  a  regu- 
larly employed  superintendent  may  be  exempted  from  his 
authority,  provided  a  written  request  to  that  effect  be  made 
by  the  school  board  of  the  city." 

^  In  Indianapolis  a  board  of  fire  school  commissioners  has  charge  of  the  schools. 
'  In  a  few  of  the  larger  cities  a  different  method  is  used.     See  Rawles,  W.  A^ 
The  Government  of  the  People  of  the  State  0/ Indiana,  1900,  pp.  108-9. 

•  School  Law  (ed.  1897),  sect.  4439. 

*  Wright  V.  Stockton,  59  Ind.  Repts,,  65. 

•  School  Law  (ed.  1897),  »ccts.  4440-4,  4450. 

^Laws,  1901,  p.  123.  *  School  Law  (ed.  1897),  sect.4447  b,  4447  c 

*  Ibid,,  4447  d— 4447  f.  *  Ibid.,  sect.  4445.  '*  IHd,,  sect.  4429. 
"   aws,  1899,  p.  242. 
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(</)  The  County  SuperinUndent.  As  the  township  trustee 
is  the  central  school  authority  for  the  township,  so  the  county 
superintendent  unifies  the  schools  of  the  county.  He  is' 
elected  by  the  township  trustees  for  a  term  of  four  years, 
subject  to  dismissal  for  cause  by  the  board  of  commis- 
sioners.* He  has  general  supervision  of  the  schools  of  the 
county,  except  the  city  schools.  It  is  his  duty  to  g^ant 
teachers'  licenses  to  all  applicants  when  their  fitness  has 
been  ascertained  by  examination.  He  may  revoke  such 
licenses  for  causes  specified  in  the  statute.  He  is  required 
to  visit  each  school  annually;  to  encourage  and  attend 
teachers'  institutes;  to  make  annual  reports  to  the  state 
superintendent  and  to  the  bureau  of  statistics,  embodying 
the  enumeration  of  children  of  school  age  and  statistical  in- 
formation relative  to  the  school  fund,  the  condition  of  school 
property,  and  the  general  progress  of  education.  He 
acts  as  the  medium  of  communication  between  the  state 
superintendent  and  subordinate  school  officers  and  must  at 
all  times  carry  out  the  orders  and  instructions  of  the  State 
Board  of  Education  and  the  State  Superintendent  of  Public 
Instruction.  It  is  his  duty  to  make  requisition  for  the  text- 
books needed  in  the  county  and  to  see  that  a  sufficient  num- 
ber are  on  hand.  He  is  authorized  to  inspect  the  books  of 
county  officers  having  the  care  of  the  county  school  funds 
and  may  institute  suit  to  recover  moneys  due  the  school 
fund.' 

An  important  part  of  his  work  is  the  hearing  of  appeals 
from  the  decisions  of  the  township  trustees.  For  the  pur- 
pose of  preventing  vexatious  and  expensive  litigation  the 
law  provides  that  his  decision  shall  be  final  in  regard  to  cer- 
tain enumerated  subjects.  The  law  as  amended  in  1899 
declares :  "  In  all  controversies  of  a  general  nature  arising 

^  See  page  S4  above  for  qoalificatioiis. 

«  School  Law  (ed.  1897),  ■«ct8-  4424-^9,  4431. 4435- 
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under  the  school  law,  the  decision  of  the  county  superin- 
tendent shall  first  be  obtained ;  and  then  an  appeal,  except 
on  local  questions  relating  to  the  legality  of  school  meetings, 
establishment  of  schools,  and  the  location,  building,  repair, 
or  removal  of  school-houses,  transfer  of  persons  for  school 
purposes,  and  resignation  and  dismissal  of  teachers,  may  be 
taken  from  his  decision  to  the  State  Superintendent  of  Public 
Instruction  on  a  written  statement  of  facts,  certified  by  such 
county  superintendent.  Nothing  in  this  act,  however,  shall 
be  construed  so  as  to  change  or  abridge  the  jurisdiction  of 
any  court  in  cases  arising  under  the  school  laws  of  this 
State."'  Attorney-General  Baldwin,  in  an  official  opinion 
in  respect  to  the  extent  of  his  jurisdiction  and  the  authority 
of  the  courts,  expbunded  the  law  as  follows :  "  Upon  any 
question  arising  out  of  the  dismissal  of  a  teacher,  if  the 
teacher  has  suffered  any  damages,  he  may  bring  a  suit 
against  the  township  to  recover  whatever  loss  he  has  sus- 
tained. The  court  can  only  examine  whether  just  cause 
existed  for  his  dismissal,  in  order  to  see  if  he  is  entitled  to 
damage  for  a  wrongful  dismissal,  but  cannot  reinstate  him  as 
a  teacher,  for  as  to  that  the  superintendent's  decision  is  final. 
But  on  all  those  questions  relating  to  the  government  and 
control  of  schools  and  school  buildings,  and  school  regula- 
tions, such  as  the  establishment  of  schools,  and  the  location, 
building,  repair,  or  removal  of  school-houses,  or  transfer  of 
persons  for  school  purposes,  or  even  the  attachment  of  a 
person  to  a  certain  school  and  resignation  of  teachers,  his 
decision  is  final,  and  no  action  can  be  maintained  in  the 
courts  touching  the  same.  This  must  necessarily  be  so,  for 
courts  cannot  undertake  the  superintendency  of  school 
matters."  • 

For  a  failure  to  make  his  reports  to  the  State  officers,  the 

^  Laws,  1899,  p.  242. 

•  School  Law  (ed.  1897),  P-  '92. 
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county  suffers  a  loss  of  a  part  of  its  State  tuition  revenue.' 
For  immorality,  incompetency,  or  general  neglect  of  duty,  or 
for  acting  as  agent  for  the  sale  of  any  text-book  or  school 
supplies,  he  may  be  impeached  as  any  other  county  officer.* 
This  necessitates  an  accusation  in  writing,  an  indictment  by 
the  ^and  jury  and  a  trial  by  jury  in  a  Circuit  or  Criminal 
Court.3  Few  cases  of  removal  have  occurred.  In  most 
counties  the  office  is  satisfactorily  filled.  It  is  believed  by 
some  that  better  officers  would  be  secured  if  the  appointment 
were  placed  in  the  hands  of  the  Judge  of  the  Circuit  Court. 
The  county  superintendent  is  an  agent  of  the  State  and 
should  not  be  dependent  for  his  election  upon  the  township 
trustees  who  are  his  subordinates  in  the  administration  of 
school  affairs. 

Among  the  State  school  officials  there  has  been  no  dis- 
senting voice  in  the  general  approval  of  this  office.  It  was 
well  summed  up  by  State  Superintendent  Geeting,  who  said : 
'*  No  other  agency  has  done  so  much  toward  securing  such 
an  organization  of  the  public  schools  as  insures  the  greatest 
possible  benefit  from  the  expenditures  made  for  public  edu- 
cation as  has  this  school  official."  *  His  efficiency,  it  may 
be  added,  has  been  due  in  great  measure  to  the  vital  rela- 
tion existing  between  him  and  the  State  Superintendent  of 
Public  Instruction  and  the  State  Board  of  Education. 

{e)  The  County  Board  of  Education,  The  county  board 
of  education  is  an  organization  designed  to  represent  all  the 
public  school  interests  of  the  county,  those  of  the  district, 
town  and  city.'  Its  composition  and  powers  have  already 
been  explained  sufficiently.^  Its  chief  value  lies  in  the  fact 
that  it  is  a  representative  body  of  experts,  and  hence,  its  ad- 
vice has  great  weight. 

*  See  page  71  abore.  '  Laws^  1899,  p.  241. 

■  Ztftw,  1897,  PP*  281-2.  ♦  Bitn,  Reft  for  1895-6,  pp.  444. 

^School Law  (ed.  1897),  "^^^  443^  *^^  P^^  ^  loi  Abore. 
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II.  The  State  Administration,  (a)  TAe  State  Superintend- 
ent of  Public  Instruction.  There  are  two  State  authorities  in 
the  administration  of  the  common  school  system,  the  State 
Superintendent  of  Public  Instruction  and  the  State  Board  of 
Education.  The  former  by  virtue  of  his  constitutional  office 
and  his  statutory  powers  is  properly  regarded  as  the  head  of 
the  system.  He  is  elected  by  a  popular  vote  for  a  term  of 
two  years '  with  no  limitation  upon  the  number  of  terms  he 
may  serve.     His  salary  is  $3,cxx).' 

As  most  of  his  powers  and  duties  have  been  already  dis- 
cussed in  previous  sections  of  this  chapter,  it  will  be  suffi- 
cient here  to  enumerate  them  briefly  and  consider  others  not 
fully  treated  heretofore.  The  law  charges  him  with  the  ad- 
ministration of  the  system  of  public  instruction ;  a  genera) 
superintendence  of  the  business  relating  to  the  common 
schools ;  and  a  supervision  of  the  school  funds  and  school 
revenues.  He  is  required  to  advise  school  officers  concern- 
ing the  administration  and  construction  of  school  laws ;  to 
report  to  the  General  Assembly  biennially,  giving  an  exhibit 
of  school  funds  and  revenues,  of  statistics,  of  his  labors,  of 
estimates  for  the  following  year,  and  the  estimated  value  of 
school  property.  It  is  his  duty  to  visit  each  county  once 
during  his  term  and  examine  the  auditor's  books  to  ascer- 
tain the  amount  and  safety  of  the  school  funds  and  revenues.^ 

In  the  apportionment  of  the  school  revenue  for  tuition  he 
has  responsible  duties.  The  county  auditors  report  to  him 
semi-annually  the  amount  of  revenue  for  tuition  collected 
and  ready  for  apportionment  in  their  respective  counties. 
He  apportions  this  to  the  several  counties  upon  the  basis  of 
the  enumeration  of  the  school  children  between  the  ages  of 
six  and  twenty.     He  has  authority  to  withhold  a  portion  of 

'  School  Law  (ed.  1897),  sect.  4406. 

*Laws,  1901,  p.  117. 

'  ScAoo/  Law  (ed.  1897),  sccte.  4406-10,  4413, 4420. 
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the  share  due  to  any  county  for  the  failure  of  the  county 
superintendent  or  the  county  auditor  to  make  the  proper  re- 
ports.' The  county  auditor  makes  his  apportionment  so  as 
to  equalize  the  revenue  of  the  townships.' 

The  State  Superintendent  may  ask  county  auditors,  county 
superintendents,  county  treasurers,  township  trustees,  clerks 
and  treasurers  to  furnish  copies  of  all  reports  required  to  be 
made  by  them  and  other  information  relating  to  the  condition 
of  the  school  funds,  revenues  and  property  of  the  common 
schools  and  the  condition  and  management  of  the  schools 
which  he  may  deem  important.  He  prepares  blanks'  for  the 
necessary  reports  and  prescribes  forms  and  modes  of  book- 
keeping for  county  auditors  and  county  treasurers  ;*  and  he 
directs  the  preparation  of  the  blanks  for  teachers'  contracts.' 

The  list  of  publications  sent  out  from  the  office  of  the 
State  Superintendent  of  Public  Instruction  includes  his 
Biennial  Report,  irregular  editions  of  the  school  law,  the 
State  manuals,  outlines  of  township  institute  work,  a  program 
of  recitations  and  study,  "arbor"  and  "bird"  day  programs 
(with  selections  for  reading  or  recitation),  suggestions  for 
the  study  of  local  history,  directories,  bulletins  and  letters. 

The  duty  of  the  State  Superintendent  in  respect  to  appeals 
is  not  so  engrossing  as  in  some  other  States,^  because  of  the 
jurisdiction  of  the  courts  and  the  large  final  jurisdiction  of 
the  county  superintendents.^  The  law  allows  appeals  from 
the  county  superintendent  in  all  cases  not  specified  in  the 
clause  defining  the  appellate  jurisdiction  of  that  officer.     In 

^  School  Law  (ed.  1897),  sects.  4477-4486,  4431. 

*  See  page  69  above.  •  Seventeen  different  "forms"  are  issaed. 

*  School  Law  (ed.  1897),  s^<^*  4414-4416. 
»Zflw,  i899,p.  173. 

*See  Webster,  W.  C,  Recent  CentraliMing  TendenHes  in  Slate  Educational 
Admimstratum,  chapter  z. 
^  See  pages  1 19-20  above. 


1 24  CENTRALIZA  TION  IN  INDIANA  [i  24 

regard  to  the  method  of  procedure  the  law  leaves  nothing 
to  the  discretion  of  the  State  Superintendent.  It  is  provided 
that  "the  rules  that  govern  appeals  from  Justices  of  the 
Peace  to  the  Circuit  Court  shall  be  applicable  in  appeals 
from  county  superintendents  to  the  Superintendent  of  Public 
Instruction." '  The  appeal  must  be  taken  within  thirty 
days ;  an  appeal  bond  is  necessary ;  and  the  county  super- 
intendent must  send  a  transcript  of  the  record,  together  with 
all  papers  in  the  case,  to  the  State  Superintendent,  with  his 
certificate  endorsed  thereon.  But  the  State  Superintendent 
may  summon  witnesses  and  try  the  case  de  novo  upon  its 
merits."  The  only  means  the  State  Superintendent  has  by 
which  to  enforce  his  decisions  and  orders  is  the  writ  of 
mandamus, 

A  few  illustrations  will  be  sufficient  to  show  the  extent  of 
the  influence  of  the  State  Superintendent's  personal  judgment 
in  the  local  administration  of  the  schools.  Probably  a 
larger  number  of  cases  coming  before  the  State  Superin- 
tendent relate  to  the  granting  and  revocation  of  licenses 
than  to  any  other  subject.  Some  of  the  principles  laid  down 
are  the  following :  If  a  teacher  loses  his  license,  he  remains 
licensed,  and  he  should  be  treated  so,  provided  he  can 
prove  the  facts ;  an  applicant  may  be  refused  a  license  on 
the  ground  of  incompetency  to  govern  a  school ;  if  an  ap- 
plicant is  not  satisfied  with  the  grading  of  his  county  super- 
intendent, he  may  appeal  to  the  State  Superintendent;  if  a 
patron  of  the  school  thinks  a  teacher  has  been  graded  too 
liberally,  he  has  the  same  right  of  appeal ;  mandamus  will 
He  to  compel  a  county  superintendent  to  issue  a  license  after 
he  has  been  so  ordered  by  the  State  Superintendent. 

Another  important  class  of  cases  arises  out  of  the  employ- 

1  School  Law  (cd.  1897),  lect.  4538. 
^  ZZ  Ind,  Rep'ts^zzz. 
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ment  and  dismissal  of  teachers.  It  has  been  held,  that  a 
trustee  is  liable  on  his  bond  for  the  misappropriation  of 
school  revenue  which  he  has  paid  to  an  unlicensed  teacher ; 
that  patrons  cannot  determine  the  selection  of  a  teacher  by 
protesting  against  all  the  world  except  a  certain  person; 
that  a  contract  with  a  teacher  may  be  rescinded  when  he  is 
charged  with  outrageous  crime ;  that  deductions  cannot  be 
made  from  a  teacher's  salary  on  account  of  the  closing  of 
the  school  because  of  an  epidemic,  nor  on  account  of  the 
burning  of  a  school  house,  nor  on  account  of  the  abolishing 
of  a  department,  nor  on  account  of  dismissal  for  legal  holi- 
days ;  that  a  teacher  cannot  be  compelled  to  perform  the 
duty  of  janitor  without  his  consent ;  and  that  a  teacher  dis- 
charged without  cause  may  recover  compensation. 

Another  class  of  cases  relates  to  the  course  of  study  and 
the  use  of  the  Bible  in  the  schools.  The  county  board  may 
adopt  a  course  of  study  and  compel  every  pupil  to  take  the 
entire  course  in  the  order  prescribed  on  penalty  of  expulsion ; 
they  may  adopt  text  books  for  high  school  subjects  in  the 
township  graded  school  and  enforce  their  use  by  all  reason- 
able rules.  If  neither  the  county  board  of  education  nor  the 
trustees  individually  have  prescribed  a  course  of  study,  the 
county  superintendent  may  arrange  a  course  of  study  and 
direct  its  enforcement  in  the  schools ;  and  the  refusal  of  a 
teacher  to  obey  the  superintendent  in  this  respect  would 
warrant  a  refusal  to  grant  him  another  license.  The  whole 
matter  of  Bible  reading  and  prayers  is  left  with  the  good 
judgment  and  conscience  of  teachers. 

In  the  matter  of  rules  and  discipline  cases  are  frequently 
brought  before  the  State  Superintendent.  A  teacher  may 
exclude  a  pupil  for  truancy.*  The  teacher  has  the  right  to 
make  reasonable  rules  in  the  absence  of  regulations  estab- 

^  This  rule  it  donbUess  anoulled  by  the  law  in  regard  to  compulsory  attend- 
See  Lavn^  1901,  p.  470. 
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lished  by  the  proper  authority.  A  teacher  may  enforce 
corporal  punishment,  although  its  use  is  discouraged.  Im- 
moral or  licentious  persons  may  be  excluded  even  though 
their  conduct  may  be  proper  while  at  school.  Into  this  last 
field  the  courts  have  extended  their  jurisdiction  to  such  an 
extent  that  they  have  left  little  to  the  discretion  of  the  State 
Superintendent. 

In  addition  to  the  decisions  rendered  in  bona  fide  cases  he 
is  required  to  render  a  written  opinion  to  any  school  officer 
asking  the  same,  touching  the  administration  or  construc- 
tion of  the  school  law.'  These  opinions  are  entitled  to 
great  weight  and  may  be  decisive. 

Besides  the  control  wielded  by  virtue  of  his  statutory 
authority  and  appellate  jurisdiction,  the  State  Superintend- 
ent exercises  a  wide  influence  by  means  of  his  advisory 
powers.  In  addition  to  those  instances  cited  above  on 
former  pages,*  much  pertinent  advice  has  been  given  by 
circular  letters  to  trustees  respecting  the  organizations  and 
functions  of  township  boards  of  education,  township  libraries, 
the  purchase  and  care  of  furniture  and  apparatus,  the  em- 
ployment of  teachers,  the  keeping  of  records  and  papers  and 
the  preservation  of  documents. 3 

State  Superintendent  Holcombe,  impressed  by  the  report 
of  the  State  Board  of  Health,  recommended  mandatory  leg- 
islation to  secure  the  proper  construction  of  school  houses.^ 
Since  no  action  was  taken  by  the  Legislature,  succeeding 
State  Superintendents  thought  it  their  duty  to  present  plans 
for  the  proper  construction  and  ventilation  of  school  build- 
ings, and  to  offer  suggestions  for  guidance  in  the  selection 

>  School  Law  fed.  1897),  sect  4408. 

*  See  pages  97,  105,  106,  108  above. 

*  See  especially  the  Report  of  StaU  SupL  Hoss  for  1865-6,  Doc.  Joum..  pt  i, 
pp.  364-9. 

*  Bun,  RepU.,  1883-4,  p.  33-4. 
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of  sites  for  school  houses  and  in  the  erection  of  the  other 
necessary  building^.*  Such  designs  and  recommendations 
have  been  followed  in  a  number  of  instances.  The  State 
Superintendent  by  his  sound  advice  on  this  subject  is  con- 
tributing materially  to  the  physical  comfort  of  the  pupils 
and  the  efficient  discipline  of  the  schools. 

His  influence  for  good  is  also  recognized  in  the  manage- 
ment of  the  State  Normal  School  by  his  membership  on  the 
Board  of  Trustees  of  that  institution.  His  guiding  hand  is 
felt  in  the  work  of  the  Teachers'  Reading  Circles  by  reason 
of  membership  on  its  board  of  directors.  While  there  has 
been  a  gradual  increase  of  the  authority  of  the  State  Super- 
intendent since  the  creation  of  the  department  in  1852,  it 
has  hardly  kept  pace  with  the  rapid  growth  of  the  power  of 
the  State  Board  of  Education.  It  is  as  a  leading  member 
of  this  Board  that  much  of  his  salutary  influence  has  been 
exercised  over  the  school  system. 

{b)  The  State  Board  of  Education.  From  a  board  with- 
out experience  and  without  decisive  authority,  the  State 
Board  of  Education  has  developed  into  a  body  of  experts 
with  extensive  discretionary  power,  whose  wise  recommend- 
ations have  almost  the  binding  force  of  legal  enactments. 
The  present  composition  of  the  State  Board  of  Education  is 
as  follows :  The  Governor  of  the  State,  the  State  Superin- 
tendent of  Public  Instruction,  the  President  of  the  State 
University,  the  President  of  Purdue  University,  the  Presi- 
dent of  the  State  Normal  School,  the  Superintendents  of 
common  schools  of  the  three  largest  cities  in  the  State, 
and  three  citizens  of  prominence  actively  engaged  in  educa- 
tional work  in  the  State,  appointed  by  the  Governor,  at  least 
one  of  whom  must  be  a  county  superintendent.*     The  term 

*  See  espedallj  the  Bien,  Reports  of  State  Supt,  Pub.  Imtr.  for  1895-6,  pp. 
491-517;  1897-8,  pp.  26-30,  201-296;   1899-1900,  592-688. 

■  Lam^  1899,  P-  4^«^7- 
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of  the  appointed  members  is  three  years.  The  State  Super- 
intendent of  Public  Instruction  is  ex  officio  president  of  the 
Board.  The  meetings  of  the  Board  are  held  upon  the  call 
of  the  president  or  a  majority  of  its  members  at  a  place 
designated  in  the  call.'  One  of  the  great  elements  of  its 
strength  has  been  the  professional,  permanent  and  non- 
partisan character  of  its  composition. 

The  powers  and  duties  of  the  Board  were,  in  the  original 
law,  contained  in  less  than  eight  lines.'  In  the  revision  of 
the  school  law  of  1865,  four  brief  sections  were  needed.^ 
One  of  these  sections  gave  the  Board  authority  to  grant 
State  licenses.  This  point  has  been  discussed  elsewhere* 
and  needs  no  further  comment  here.  The  next  section,^ 
though  worded  briefly,  was  potential  for  great  things.  It 
read :  ''  Said  Board  at  its  meetings  shall  perform  such  duties 
as  are  prescribed  by  law,  and  may  make  and  adopt  such 
rules,  by-laws  and  regulations  as  may  be  necessary  for  its 
own  government,  and  for  the  complete  carrying  into  eflfect 
the  provisions  of  the  next  section  of  this  act  [relating  to 
State  certificates]  and  not  in  conflict  with  the  laws  of  the 
State,  and  shall  take  cognizance  of  such  questions  as  may 
arise  in  the  practical  administration  of  the  school  system  not 
otherwise  provided  for,  and  duly  consider,  discuss  and  de- 
termine the  same."  The  authority  to  take  cognizance  of 
matters  not  otherwise  provided  for,  has  been  expanded  to 
include  many  powers  not  specifically  granted.  It  has  not 
infrequently  happened  that  the  Board  has  assumed  an 
authority  which  has  been  pretty  generally,  though  volun- 
tarily, recognized,  and  later  this  action  has  been  followed  by 
legislation  making  its  rules  and  regulations  mandatory.^ 

*  Laws^  1899,  pp.  426-7.  •  Rev,  StaU^  1852,  i,  p.  457. 

*  Lawi^  Reg,  Sess,,  1865,  pp.  23-4. 

*  See  pages  90,  9 1  above.  *  School  Law^  1 852,  p.  52-3. 
•Seepage! 90,  91, 104. 
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The  Board  also  exercises  directly  an  extensive  control  over 
the  work  of  high  schools  through  its  practice  of  visiting  and 
inspecting  all  high  schools  which  apply  for  commissions  and 
by  designating  a  minimum  course  of  study  which  will  entitle 
them  to  the  privileges  of  commissioned  high  schools.  ''  The 
school  officers  and  teachers  follow  almost  universally  the 
courses  of  study  prescribed  for  graded  schools,  non-com- 
missioned high  schools  and  commissioned  high  schools." ' 
"The  most  remarkable  development  in  Indiana's  school  sys- 
tem in  the  last  ten  years  has  been  in  its  high  schools."  • 
And  the  influence  of  the  State  Board  of  Education  is  one  of 
the  important  causes  of  this  progress,  not  only  increasing 
the  number  of  such  schools  but  also  raising  the  standard  as 
well.  It  is  not  unreasonable  to  predict  that  in  the  near  future 
the  Legislature  will  prescribe  a  minimum  course  for  all  high 
schools  or  authorize  the  State  Board  of  Education  or  the 
State  Superintendent  to  do  so,  and  will  require  a  regular 
visitation  of  the  commissioned  high  schools  by  some  mem- 
ber or  appointee  of  the  State  Board  of  Education. 

One  of  the  most  responsible  duties  of  the  State  Board  of 
Education  is  that  connected  with  the  adoption  of  uniform 
text-books.  The  labor  of  examining  conscientiously  the 
various  books  submitted  is  onerous,  and  upon  the  judgment 
of  the  Board  depend  largely  the  educational  progress  of  the 
pupils  and  the  financial  interests  of  the  patrons.  When  we 
learn  that  the  State  contract  system  has  been  tried  and 
abolished  3  in  other  states,  and  when  we  recognize  the  grow- 
ing popularity  and  acknowledged  benefits  of  the  system  in 
Indiana,  we  may  well  conclude  that  the  State  Board  of  Ed- 

*  Private  correqxmdence  of  State  St^t,  Jones,  Aug.  19, 1901. 

^Bien.  RepU  State  Supt.  Jones,  1899-1900,  p,  435.  There  are  now  717  Unm 
fide  high  icbools  in  the  SUte. 

'See  Webster's  CentraUuH^  Tendencies  in  StaU  Educational  Administration^ 
PP-5*-54. 
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ucation  has  performed  its  duty  in  good  faith  and  with  wisdom 
and  public  spirit. 

One  member  of  the  State  Board  of  Truancy  is  designated 
by  the  State  Board  of  Education  from  its  own  members.  It 
also  is  constituted  the  State  Library  Board. 

In  respect  to  the  colleges  and  universities  of  Indiana,  the 
State  Board  has  little  discretionary  power.  It  does  appoint 
annually  a  board  of  visitors  for  the  State  Normal  School ' 
and  selects  five  of  the  eight  trustees  of  Indiana  University.* 
It  has  no  legal  control  over  their  policy  or  their  courses  of 
instruction.  At  various  times  it  has  been  proposed  to  ex- 
tend its  authority  over  all  the  institutions  of  higher  educa- 
tion in  the  State.3 

The  State  Board  has  recently  assumed  a  degree  of  regula- 
tion through  its  power  to  grant  life  State  licenses.  It  has 
resolved  that,  upon  complying  with  certain  conditions,  "  all 
graduates  of  higher  institutions  of  learning  in  Indiana,  or 
other  institutions  of  equal  rank  in  other  States  approved  by 
this  Board,  which  require  graduation  from  commissioned 
high  schools,  or  the  equivalent  of  the  same,  as  a  condition 
of  entrance,  which  maintain  standard  courses  of  study  of  at 
least  four  years,  and  whose  work  as  to  scope  and  quality  is 
approved  by  the  State  Board  of  Education,  shall  be  entitled 
to  life  State  licenses  to  teach  in  Indiana."  ^  This  regulation 
will  have  a  tendency  to  raise  the  standard  of,  and  to  secure 
uniformity  in,  the  curricula  of  the  colleges  and  universities 
of  the  State.  The  smaller  and  weaker  institutions  will  not 
be  satisfied  to  have  their  graduates  in  a  class  below  the 
alumni  of  the  larger  and  better  equipped  schools. 

^  School  Law  (ed.  1901),  sect.  480.  *  IHd^  sect.  498. 

*In  1897  A  ^^  ^"^^  introduced  in  the  Senate  designed  to  make  it  unlawful  for 
persons  or  institutions  to  confer  academic  degrees  or  titles  except  when  empow- 
ered to  do  so  by  the  State  Board  of  Education;  but  the  bill  was  indefinitely  post- 
poned.   Sen,  yourn.,  1897,  PP-  337»  75 '• 

^  School  Law  (ed.  1901),  sect  24.    Note  I. 
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School  officials  (local  and  State)  and  teachers'  associa- 
tions have  repeatedly  emphasized  the  great  benefit  which 
would  accrue  to  the  public  schools  from  an  extension  of  the 
powers  of  the  State  Board  of  Education/  Among  the 
proposed  modifications  are  included  the  legalization  of  their 
power  to  inspect  and  commission  high  schools ;  empower- 
ing them  to  direct  institutes  (county  and  township)  by 
prescribing  the  general  character  of  their  work  and  by 
licensing  instructors  in  county  institutes ;  authorizing  them 
to  provide  means  of  determining  the  educational  and  pro- 
fessional qualifications  of  county  and  city  superintendents ; 
making  the  subordinate  officials  directly  answerable  to  the 
State  Board  and  leaving  to  them  only  minor  details ;  per- 
mitting the  Board  to  adopt  and  enforce  such  orders  and 
regulations  as  in  its  judgment  might  seem  essential  for  the 
best  interests  of  the  public  schools  upon  all  matters  not 
fully  provided  for  by  statutory  regulation;  and  requiring 
the  sanction  of  the  Board  to  any  bill  relating  to  the  schools 
before  it  should  become  a  law.  The  strongest  argument 
which  the  advocates  of  centralization  offer  for  this  extension 
of  power  is,  that  **  that  part  of  the  work  which  is  directly 
under  the  control  of  the  State  Board  of  Education  has  far 
outstripped  any  other  part  of  the  general  plan.  This  is  true 
because  the  State  Board  is  composed  of  experts  in  their 
line  and  because  there  has  been  no  perceptible  break  in  the 
general  policy  for  a  number  of  years.'**  Many  of  these 
recommendations  very  naturally  seem  extremely  radical  to 
the  conservative  friends  of  education,  and  the  expediency  of 
their  enactment  may  properly  be  questioned. 

It   has  been  observed  that  there  are  two  heads  to  the 

'  Sec  espedally  Biennial  Repots  of  StaU  SupL  Fub.  Instr.for  1887-8, 1889-90. 
1891-2, 1895-^  1895-6,  189;^,  1899-1900,  and  Frocetdingt  9/ the  SiaU  reach- 
tr^  AsieeiaHon  in  Indiana  School  Journal 

^Bien,  Report  State  SnpL  Jones,  1893-4,  P«  7i* 
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school  system  with,  in  some  cases,  conflicting  statutory 
authority.'  In  practice  this  has  not  interfered  with  the 
harmonious  administration  of  school  affairs  because  of  the 
hearty  co-operation  of  the  two  authorities.  A  perfect  inte- 
gration of  the  system  would  require  the  subordination  of  the 
State  Superintendent  of  Public  Instruction  to  the  State 
Board  of  Education,  or  vice  versa.  The  more  rational 
method  would  seem  to  be  to  make  the  State  Superintendent 
the  executive  officer  of  the  Board,  appointed  by  it  with  an 
indefinite  tenure,  after  satisfactory  service  for  one  year. 
This,  of  course,  could  not  be  done  without  a  constitutional 
amendment.  Such  a  method  of  appointment  would,  more- 
over, relieve  the  State  of  the  danger  of  elevating  to  this  re- 
sponsible position  an  incompetent  or  unworthy  man  whose 
nomination  might  be  dictated  by  political  considerations 
irrespective  of  his  ability  and  professional  interest  in  the 
schools.  While  no  disparagement  of  the  persons  who  have 
held  this  office  is  intended,  the  danger  does  occur  at  every 
biennial  State  convention. 

The  striking  thing  in  the  management  of  the  Indiana 
schools  is  the  extensive  discretionary  power  vested  in  the 
officials,  from  the  State  Board  of  Education  to  the  district 
teacher.  The  numerous  laws  upon  this  subject  have  not 
prescribed  an  infinite  number  of  petty  rules  and  regulations; 
but  have  indicated  the  general  lines  of  administration  and 
then  have  left  to  the  wisdom  and  judgment  of  those  intrusted 
with  authority,  the  responsibility  of  making  the  system 
efficient  and  constantly  developing  it.  In  other  words,  the 
system  is  unusually  administrative  in  its  character. 

*  Bien>  Report  StaU  Supi.  Vories,  1893-4,  pp.  74-5. 
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6.  CONCLUSION 

What  conclusions  can  be  drawn  from  this  examination  of 
the  administration  of  the  public  schools? 

In  the  first  place,  let  us  ascertain  the  theoretical  grounds 
for  State  control.  It  is  not  necessary  to  offer  a  justification 
of  free  public  schools.  That  question  was  settled  in  theory 
eighty-six  years  ago  by  the  framers  of  the  first  Constitution 
of  Indiana,  who  declared  in  that  instrument :  "  Knowledge 
and  learning,  generally  diffused  throughout  a  community, 
being  essential  to  the  preservation  of  a  free  government,  and 
spreading  the  opportunities  and  advantages  of  education 
through  the  various  parts  of  the  country  being  highly  con- 
ducive to  this  end,  *  *  *  it  shall  be  the  duty  of  the  General 
Assembly,  as  soon  as  circumstances  will  permit,  to  provide 
by  law  for  a  general  system  of  education,  ascending  in  a 
regular  gradation  from  township  schools  to  a  State  university, 
wherein  tuition  shall  be  gratis,  and  equally  open  to  all." ' 
This  sentiment  was  in  substance  repeated  in  1851.*  The 
interpretation  which  the  Supreme  Court  has  given  to  these 
clauses  is  well  shown  in  the  following  excerpt :  ''  Common 
schools,  as  a  whole,  are  made  a  State  institution — a  system 
co-extensive  with  the  State,  embracing  within  it  every  citizen, 
every  foot  of  territory  and  all  the  taxable  property  of  the 
State."  3  Unless  the  common  schools,  this  State  institution, 
are  adequately  supported  by  means  of  an  income  derived 
from  some  grant  or  endowment  in  which  the  State  has  only 
a  fiduciary  interest,  the  State  must  provide  sufficient  re- 
sources to  maintain  them.  In  Indiana  the  ''magnificent 
school  fund "  is  a  matter  of  just  pride,  but  the  income 
therefrom  constitutes  less   than  one-twelfth  of  the  cost  of 

*  CamstitMiian  cfi8i6t  art  ix,  lects.  i  and  a. 

'  CcnstUuHon,  1851,  art  Tiii,  aect  i. 

*Citj  of  Lafayette  v.  Jennen,  10  Indiana  Refts^  76-7. 
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maintaining  the  public  schools.'  In  this  State  the  only 
practical  way  of  obtaining  ample  revenue  for  any  purpose 
is  by  the  exercise  of  the  power  of  taxation.  Whether  this 
is  done  by  a  general  State  levy  or  by  local  levies,  which 
must  be  authorized  by  the  State  Legislature,  it  is  the  act  of 
the  State,  provided  the  levy  is  for  State  expenses.*  From 
the  citation  made  above  it  appears  that  school  expenditures 
are  for  State  purposes.  Now,  it  is  a  recognized  principle  of 
political  science  that  when  representative  governments 
authorize  public  expenditures  there  must  be  a  proper  ac- 
counting in  order  to  show  that  the  money  has  actually  been 
expended  in  the  way  and  for  the  purposes  intended.  In 
the  matter  of  the  common  schools,  this  requires  not  merely 
the  balancing  of  accounts  to  prevent  misapplication  of  rev- 
enue, but  also,  and  much  more  important,  a  complete  system 
of  supervision  of  all  the  work  and  all  the  affairs  of  the 
school.  How  else  can  the  State  know  whether  or  not  in 
return  for  this  vast  expenditure,  exceeding  $8,000,000  an- 
nually, ''knowledge  and  learning"  are  "being  generally 
diffused  throughout  a  community  "  in  a  way  that  contributes 
to  the  highest  welfare  of  the  whole  State  ?  Theoretically 
the  State  has  just  ground  for  its  claim  to  control  common 
school  education. 

Let  us  apply  the  inductive  method  and  see  if  we  can  find 
a  justification  of  central  control  in  the  results  which  have 
been  attained  under  it.  The  mistake  must  not  be  made  of 
attributing  all  the  advancement  during  the  last  half  century 
to  centralization  alone.      Other  forces  have  been  at  work 


^  The  school  fund  in  1900  amounted  to  ^10,359,959,  which  at  6  per  cent  inter- 
est would  yield  about  I62 1,600;  the  total  revenue  dbtributed  for  school  purposes 
for  the  same  year  was  equal  to  18,021,138.  Bitn,  Report  State  Supt^  Jones  for 
i899-i9<»,pp-+23-4, 

*  Cooley,  The  Law  of  Taxation^  2d  ed.,  p.  329  and  Goodnow,  F.  J.,  Mumicipal 
Home  RuU,ip^,  51  and  225. 
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also.    The  following  statistics  illustrate  the  gradual  progress 
of  education  in  Indiana : 


Yetr. 

Totol 
Population. 

No.  of  children 
of  ichool  age. 

School 
enrollment 

Amount  ex- 
pended for 
schoob. 

Average  length 

of  all  tdiools  for 

school year 

(day.]. 

1840.. 
1850.. 
i860.. 
1870.. 
1880.. 
1890.. 
1900.. 

685.866 
988U16 
1,350,428 
1,680,637 
1^8,301 
2,192,404 
2,516,462 

tf  273,784 
fl  399,292 

*  512,478 
c  619,627 
''703,558 
^770,722 
^756^)04 

48,189 
i6i,wo 

5"',283 

5J2.955 
564,807 

1377,987 
1,376,425 
M74/)00 
4,491.850 

5'572,i24 
8/)2i,i38 

65 

97 

136 

130 

152 

«,Afcs,5-90w  i,Agct,5-si.  f,  Acet,6-«x.  1/,  Ag«t,6-flo. 

The  school  enrollment  constituted,  in  1840,  less  than  18 
per  cent,  of  the  children  of  school  age;  in  1900  it  was 
nearly  75  per  cent.  In  1850  17.5  per  cent,  of  the  people 
over  twenty  years  of  age  were  illiterate ;  in  1890  but  6.3  per 
cent  of  the  population  over  ten  years  of  age  were  classed 
as  illiterates.  Nothing  could  demonstrate  more  forcibly  the 
increased  efficiency  of  the  school  system. 

In  respect  to  the  school  funds  and  revenues,  one  who 
reads  the  repeated  lamentations  of  officers  cited  in  the  former 
sections  of  this  chapter,'  cannot  fail  to  reach  the  conclusion 
that  centralization  has  increased  the  school  funds  and  the 
available  revenue  by  increasing  their  safety  and  insuring 
their  application  to  the  proper  ends.  We  can  hardly  con- 
ceive of  a  condition  to-day  similar  to  that  reported  by  the 
Auditor  of  State  in  1842.  He  affirmed  that  the  amount  of 
interest  from  the  diflFerent  sources  which  should  be  paid  out 
annually  was  $146,298,  and  that  the  amount  actually  dis- 
bursed was  $94,436,  leaving  a  deficit  unaccounted  for  of 
$51,862 — more  than  35  per  cent,  of  the  total  interest.*     The 

*  See  pages  44,  46-7, 49, 52, 54,  above. 

'  See  page  44  (footnote)  above.     A  member  of  the  Constitutional  ConventioB 
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present  security  and  confidence  when  contrasted  with  the 
wasteful  and  fraudulent  management  of  former  days  cannot 
be  explained  by  pointing  out  the  general  advance  in  public 
ideals  and  integrity.  For  if  we  take  the  same  period  and 
compare  the  administration  of  the  Bank  Tax  Fund  and  the 
Sinking  Fund  with  the  management  of  the  Congressional 
Township  Fund,  the  County  Seminary  Fund  and  the  De- 
linquent Tax  Fund,  we  find  the  same  diflference.  The  former 
were  administered  by  central  officers  and  not  a  dollar  was 
lost ;  the  latter  were  under  local  control  which  was  character- 
ized by  '*  inefficiency,  confusion  and  waste."  There  is  no 
reasonable  doubt,  that  the  presence  in  each  county  of  the 
county  superintendent  and  the  existence  of  the  State  Super- 
intendent of  Public  Instruction,  with  their  powers  of  inspec- 
tion, have  annually  saved  to  the  school  fund  thousands  of 
dollars.' 

In  the  matter  of  examinations,  does  it  require  any  argu- 
ment to  prove  that  the  present  centralized  system  of  deter- 
mining the  qualifications  of  teachers  is  superior  to  that  de- 
centralized method  which  fifty  years  ago  permitted  the 
majority  of  voters  of  a  school  district  meeting  to  dispense 
with  such  legal  qualifications  of  school  teachers  as  they 
might  deem  proper?*  If  the  mere  statement  of  the  facts 
does  not  carry  conviction  with  it,  read  the  testimony  of  ex- 
perts on  the  former  pages. 

When  we  come  to  consider  the  results  of  centralization  in 
regard  to  the  control  over  the  course  of  study  we  are  led  to 

of  1 850-1  declared  that  **  an  accurate  history  of  the  school  fund  would  show  more 
improTidence  and  foUy  in  its  management  than  is  now  often  witnessed  in  con- 
nection with  any  fond,  either  public  or  private.''  Dihaiet  of  tki  Const,  Conv^ 
1850-1,  vol.  ii,  pp.  i979-8a 

*  See  page  72  above  for  estimate  of  the  saving  effected  by  the  county  tnperin- 
lendentsin  1873-4. 

*  See  page  87  above.  '  See  pages  89-91,  above. 
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the  same  conclusion.  Prior  to  1865  no  law  had  prescribed 
what  branches  should  be  taught  in  the  schools.'  Even  after 
the  branches  required  to  be  taught  were  specified  by  statute, 
there  were  neglect  of  certain  subjects  and  lack  of  classifica- 
tion.* It  was  not  until  the  State  Board  of  Education  took 
up  this  question  and,  with  the  assistance  of  representatives 
of  the  city  and  county  superintendents,  prepared  a  uniform 
course  of  study,  that  proper  correlation  and  integration 
were  attained.  The  close  articulation  between  the  colleges 
and  universities  on  the  one  hand,  and  the  high  schools  on 
the  other,  is  the  work  also  of  the  State  Board  of  Education. 
This  connection  has  lifted  up  the  whole  common  school 
system^  to  a  higher  plane.  The  State  Board  of  Education  in 
its  capacity  of  a  School  Book  Commission  has  rescued  the 
State  from  that  chaotic  condition  described  by  the  Superin- 
tendent of  Common  Schools  in  1845,^  ^^^  ivom  the  scandals 
and  corruption  connected  with  the  county  adoption  prior  to 
1889.  The  present  State  contract  system  has  reduced  the 
cost  of  books  from  fifty  to  sixty  per  cent,  and  has  at  the 
same  time  improved  the  quality  both  in  the  matter  of  grada- 
tion and  contents.  "  The  School  Text  Book  Law  has  in- 
creased the  attendance  and  made  the  work  much  more  uni- 
form. In  fact,  it  has  practically  solved  the  question  of 
uniformity  in  school  work."  * 

The  publication  of  a  State  manual  gave  a  noticeable  im- 
pulse to  the  movement  towards  a  term  of  uniform  length. 
Superintendent  Vories  in  his  report  for  1893-4  said  that  the 
length  of  the  term  had  been  more  nearly  uniform  through- 
out the  State  and  had  increased  greatly.^ 

The  value  of  institutes  and  reading  circles  as  means  of  in- 

"  See  pages  93-4  abore.  ■  Sec  page  94  above. 

'  See  pages  98, 129  abore.  *  See  page  99  above  (footnote  4). 

^Bun.  Ripcrt  SiaU  Supt,  Ptd,  Imtr^  1893-4,  pp.  62  and  63. 
^  MtL^  1893-4,  pp.  10  and  f  i. 
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creasing  the  intelligence  and  efficiency  of  teachers  has  been 
materially  enhanced  by  the  thoughtful  advice  and  direction 
of  the  State  Superintendent  of  Public  Instruction  and  the 
State  Board  of  Education.' 

The  failure  to  make  local  libraries  a  satisfactory  adjunct 
to  the  schools  was  due  in  part  to  the  lack  of  central  control 
over  their  management,  and  in  part  to  the  inefficient  local 
direction.  It  remains  to  be  seen  what  progress  will  be  made 
under  the  arrangement  of  the  law  of  1899. 

The  present  State  Superintendent  of  Public  Instruction 
affirms  that  the  compulsory  education  law,  in  the  three 
years  of  its  operation,  ''  has  done  more  for  the  schook  than 
its  promoters  anticipated." ' 

In  addition  to  the  influence  exerted  by  the  central  author- 
ities in  the  field  of  administration,  they  have  exercised  a 
wholesome  influence  over  school  legislation.  The  opinion 
and  advice  of  these  expert  officials  have  carried  great  weight 
with  legislators  desirous  of  promoting  the  highest  educa- 
tional interests  of  the  State.  It  is  not  exceeding  the  bounds 
of  truth  to  say  that  after  making  due  allowance  for  all  other 
causes,  the  progress  of  the  public  schools  of  Indiana  is  due 

'  See  pages  105,  106,  108,  above. 

'  In  corroboration  of  this  statement  he  presents  the  following  statistics : 
Per  cent,  of  enrollment  based  upon  the  enumeration  during  the  operation  of 

the  law 74.3 

Per  cent,  of  enrollment  based  upon  the  enumeration  during  the  nine  years 

previous  to  its  enactment 67.8 

Per  cent,  of  attendance  based  upon  the  enumeration  during  the  operation  of 
the  law 57.5 

Per  cent,  of  attendance  based  upon  the  enumeration  during  the  nine  years 
years  previous  to  its  enactment 48.1 

Per  cent,  of  attendance  based  upon  the  enrollment  during  the  operation  of 
the  law 76.5 

Per  cent,  of  attendance  based  upon  the  enrollment  during  the  nine  years 

previous  to  its  enactment ■   ....   70.2 

RepUSiaUSupt,  Pub,  Imtr,,  1899-1900,  pp.  490-1. 
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more  to  its  centralized  administration  than  to  any  other  in- 
fluence. 

II.  Schools  for  Special  Classes. 

During  the  period  from  1840  to  1850,  we  have  noticed  a 
tendency  towards  centndization  in  the  administration  of  the 
common  schools.  Within  this  same  decade  a  similar  move- 
ment was  seen  in  the  establishment  of  special  State  schools 
for  the  education  of  the  blind,  and  the  deaf  and  dumb* 
These  institutions  partake  largely  of  the  nature  of  charitable 
institutions.  But  in  the  minds  of  the  legislators  who  founded 
them  the  paramount  purpose  was  to  secure  a  general  system 
of  education  by  providing  "  for  those  who  are  susceptible  of 
an  education,  but  to  whom  it  cannot  be  imparted  by  the 
ordinary  means  of  instruction." '  The  design  of  these  insti- 
tutions was  not  to  restore  sight  to  the  blind  or  speech  and 
hearing  to  the  deaf,  nor  to  afford  an  asylum  where  they 
might  be  provided  with  permanent  homes ;  but  to  educate 
these  people  so  as  to  enable  them  to  earn  their  own  living. 

(a)  The  Deaf  and  Dumb,  Governor  Wallace  in  his 
message  in  1838  recommended  that  provision  be  made  to 
educate  the  deaf  and  dumb  at  the  expense  of  the  State.* 
The  number  of  such  unfortunate  persons  in  the  State  at  that 
time  was  estimated  at  three  or  four  hundred.  In  1844^  the 
"Asylum  for  the  Education  of  the  Deaf  and  Dumb"  was 
opened  with  fourteen  pupils  in  attendance.  Tuition,  board 
and  clothing  were  free  only  to  those  whose  parents  were 
unable  to  defray  such  expenses.  These  costs  were  paid  out 
of  the  State  treasury.  In  1848  the  doors  of  the  institution 
were  thrown  open  to  all  the  deaf  and  dumb  of  the  State.* 

'  Message  of  Governor  Bigger,  1841,  Doc,  ^ourn.,  1S41-2,  House  Rep^Ut  p.  85. 
'  Doc,  Joum,^  i83^f  p.  ».  •  Laws,  1843-4,  p.  36  ff. 

*  Laws,  1848-9,  p.  61. 
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Four  years  later  it  was  provided  that  only  in  cases  of  ex- 
treme necessity  was  clothing  to  be  furnished  by  the  State  to 
any  pupil  of  the  institution ;  and  even  then,  the  State  was 
to  be  reimbursed  by  the  county  in  which  such  pupil  resided.* 
This  policy  of  affording  board  and  free  tuition  by  the  State 
to  all  the  deaf  and  dumb,  and  free  clothing  by  the  county  to 
the  indigent  pupils,  remains  to  the  present  day.  The 
superintendent  recommended''  in  1892  and  1896  compul- 
sory attendance  at  the  Institution  of  all  deaf  and  dumb  chil- 
dren between  the  ages  of  six  and  eighteen  for  at  least  seven 
years. 

(b)  The  Blind.  In  1847  the  "Indiana  Institute  for  the 
Education  of  the  Blind "  was  established.^  The  State  pro- 
vided boarding  and  instruction  free  to  the  children  of  all 
residents  of  the  State ;  but  clothing  and  traveling  expenses 
were  furnished  by  the  parents  or  guardians  of  pupils,  or,  in 
case  of  indigence,  by  the  county  commissioners  if  they 
deemed  it  expedient.  The  school  began  operations  with 
nine  pupils.  The  attendance  did  not  increase  rapidly. 
Eight  years  after  its  establishment  the  trustees  reported  that 
not  more  than  one-eighth  of  the  blind  in  the  State  had 
availed  themselves  of  the  advantages  of  the  institution. 
The  benefits  which  it  confers  have  been  more  generally  ap- 
preciated in  later  years. 

The  advantages  derived  from  this  institutional  system  arc 
so  decided  that  they  offset  the  disadvantages  which  absence 
from  their  homes  brings  to  the  pupils.  Special  methods  of 
teaching  are  necessary  in  the  instruction  of  the  deaf  and 

1  Rev,  Stat^  1852,  pp.  243,  247. 

^  Reports  of  Suptf  1892,  p.  15;  1896,  p.  15;  1901.  Also  tbe  IndianapoUi 
News,  Jan.  17, 1902,  p.  4. 

■  LmwSf  1846-7,  pp.  41-3. 

♦  Ref^t  of  TriuUes  of  Institute  for  the  Blind,  1855,  Doe.  Joum.,  1855,  PL  ii, 
p.  177.    The  attendance  at  that  time  was  only  serenty-seven. 
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blind  which  would  entail  a  very  heavy  expense  if  each  blind 
or  deaf  child  were  properly  taught  at  its  own  home. 

{c)  Other  Classes.  With  a  view  to  realizing  more  com- 
pletely that  ideal  system  of  universal  education,  special  pro- 
vision has  been  made  for  the  instruction  of  the  feeble-minded 
youth,  for  the  orphans  of  soldiers  and  sailors,  and  for  the 
inmates  of  the  Reform  School  for  Boys,  the  Industrial  School 
for  Girls,  the  Reformatory  and  the  State  prisons.  These  in- 
stitutions are  so  distinctly  benevolent  or  correctional  in  their 
purposes  that  they  will  properly  be  considered  in  the  next 
chapter. 


CHAPTER  III 

CHARITIES  AND  CORRECTION. 

I.  The  Development  of  the  System  of  Local  Poor 

Relief  Prior  to  1890:    A  Period  of 

Decentralization. 

The  act  of  1790  which  provided  for  the  division  of 
counties  into  townships,  required  the  courts  of  general 
quarter  sessions  of  the  peace  to  appoint  annually  one  or 
more  overseers  of  the  poor  in  each  township.*  These  offi- 
cers seem  to  have  had  no  authority  to  provide  relief  on  their 
own  motion.  Their  only  function  was  to  inform  some  jus- 
tice of  the  peace  in  case  of  any  distress,  whereupon,  the 
justice  might  take  legal  means  to  afford  the  proper  and 
seasonable  aid.  Five  years  later  authority  in  financial 
matters  was  first  granted  to  the  overseers.  A  law  imposing 
certain  fines  stipulated  that  they  should  be  paid  to  the  over- 
seer of  the  poor  of  the  township  in  which  the  "  recusants  " 
respectively  lived,  for  the  use  of  the  poor  thereof.* 

The  beginning  of  a  practical  system  of  poor  relief  was 
made  in  1795.  It  was  by  law^  made  the  duty  of  the  justices 
of  the  court  of  general  quarter  sessions  of  the  peace  to 
appoint  annually  "two  substantial  inhabitants''  in  each 
township  to  be  the  overseers  of  the  poor.     The  office  was 

^  Chase,  op  dt.^  i,  p.  io8. 

'  Laws  of  ike  Northwest  Territory,  1795,  p.  51. 

*  The  law  was  taken  from  the  PennsylTania  code«  Its  dose  sunilarity  to  the 
English  Poor  Law  of  1601  is  Tery  striking.  See  Tki  EngHsh  Statutes  at  Zarftp 
ii,  pp.  702  ff . 

14a  [14a 
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obligatory.  For  the  first  time  the  townships  were  given  a 
corporate  existence,  the  overseers  of  the  poor  being  declared 
bodies  politic  and  corporate,  capable  of  suing  and  being 
sued,  and  receiving  and  holding  gifts  or  devises  to  the  town- 
ship for  charitable  purposes.  They  had  power  to  levy  a 
poll  and  property  tax  for  the  support  of  the  poor,  but  the 
approval  of  at  least  two  justices  of  the  peace  of  the  county 
was  necessary  to  make  their  action  effective.  A  part  of  the 
funds  thus  obtained  was  to  be  expended  in  "  providing 
proper  houses  and  places  and  a  convenient  stock  of  hemp, 
flax,  thread  and  other  ware  and  stuff  for  setting  to  work  such 
poor  persons  as  apply  for  relief  and  are  capable  of  working." 
The  remainder  was  to  be  used  for  relieving  unfortunate  per- 
sons who  were  not  able  to  work.  This  was  the  first  attempt 
to  classify  poor  persons  who  received  public  aid.  The  over- 
seers had  authority  to  contract  with  any  one  for  a  house  or 
lodging  for  keeping  and  employing  the  poor,  and,  with  the 
approval  of  at  least  two  justices,  to  apprentice  poor  children 
whose  parents  were  dead  or  unable  to  support  them.  The 
authority  of  the  overseers  was  restricted  by  the  requirement 
that  two  justices  of  the  peace  should  give  their  consent  be- 
fore the  name  of  any  person  could  be  entered  in  the  "  poor 
book "  or  any  relief  be  granted.  On  the  day  of  the  annual 
selection  of  overseers,  the  free  male  inhabitants  of  the  town- 
ship assembled  and  chose  three  freeholders  to  settle  and 
adjust  the  accounts  of  the  overseers.  The  sections  defining 
"  legal  settlement "  were  based  upon  the  theory  that  each 
township  was  bound  to  maintain  its  own  poor.*     But  the 

^  A  stranger,  coining  from  anj  State  of  the  Union  or  from  any  township  of  the 
Territory,  was  required  to  famish  a  certificate  from  the  orerseer  of  the  i>oor  of 
the  township  whence  he  came,  obligating  the  said  township  to  provide  support 
for  the  person  mentioned,  if  relief  should  be  required.  Upon  the  complaint  of  the 
overseer  any  justice  of  the  peace  might  issue  a  warrant  directing  the  removal  of 
ssy  person  not  l^:ally  settled.  Appeals  could  be  had  to  the  justices  of  the  peace 
at  their  next  general  quarter  sessions.    Chase,  op,  cii,^  i,  175-183. 
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establishment  of  workhouses  in  each  township  proved  to  be 
impracticable. 

The  next  legislation  on  this  subject  (in  1799)  required 
the  overseer  to  farm  out  poor  persons  who  were  a  public 
charge  to  the  lowest  bidder.  The  farmers  of  the  poor  were 
entitled  to  keep  them  at  moderate  labor.  To  prevent 
injustice,  the  overseer  had  power  to  examine  into  the 
grounds  of  any  complaint  made  by,  or  on  behalf  of,  any 
pauper ;  and  if  the  pauper  had  been  insufficiently  provided 
for  or  ill-treated,  it  was  lawful  for  him  to  withhold  a  part  of 
the  compensation.  Overseers  were  required  to  make  returns 
to  the  county  commissioners,  who  were  authorized  to  levy  a 
tax  equal  in  amount  to  that  for  which  the  poor  were  sold.* 

Here  was  a  step  toward  local  centralization.  The  burden 
of  the  public  poor  was  shifted  from  the  separate  townships 
to  the  county  as  a  whole.  This  remained  the  practice  until 
1897.  I"  ^803  the  power  to  levy  the  poor  tax  was  trans- 
ferred from  the  county  commissioners  to  the  court  of  com- 
mon pleas  in  each  county ;'  and  two  years  later  the  authority 
to  appoint  the  overseers  of  the  poor  was  conferred  upon, 
the  same  court.^ 

The  Constitution  of  1816  made  it  the  duty  of  the  General 
Assembly  "  to  provide  one  or  more  farms  to  be  an  asylum 
for  those  persons  who,  by  reason  of  age,  infirmity  or  other 
misfortunes,  may  have  a  claim  upon  the  aid  and  beneficence 
of  society;  on  such  principles,  that  such  persons  may 
therein  find  employment  and  every  reasonable  comfort,  and 
lose  by  their  usefulness  the  degrading  sense  of  dependence."  < 

The  General  Assembly,  in  181 8,  re-enacted  the  territorial 
laws  regulating  the  care  of  the  poor.     The  only  changes 

"  Chase,  i,  pp.  284-5.  *  "^^^^  Lawi^  1803,  p.  63. 

*  Ihid.^  1805,  p.  15.    In  1 81 3  these  powers  were  given  to  the  tssociate  judges  of 
the  circuit  court.    IHd,^  181 3,  p.  124  et  teq, 
^  CotuHhUion  ^1816,  art  ix,  sect.  4. 
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made  were  the  transference  to  the  county  commissioners  of 
the  authority  to  appoint  for  each  township  two  overseers  of 
the  poor ;  and  the  granting  to  overseers  the  power  to  bind 
out  poor  children  as  apprentices.' 

A  privilege  still  conceded  to  applicants  for  aid  was  first 
granted  in  1821.  Poor  persons  who  believed  themselves 
entitled  to  relief  which  the  overseers  refused  to  grant,  were 
given  the  right  to  apply  to  the  board  of  county  commission- 
ers. The  latter,  if  they  thought  proper,  might  direct  the 
overseers  to  put  them  upon  the  poor  list.'  A  larger  degree 
of  discretion  was  given  to  the  county  commissioners  in  1823. 
They  were  authorized  to  grant  to  paupers  of  mature  years 
and  sound  mind,  who  would  from  their  general  character 
probably  be  benefited  thereby,  an  allowance  equal  to  the 
estimated  charge  of  their  maintenance.  This  sum  was  to  be 
under  the  immediate  control  and  direction  of  the  recipients.^ 

The  first  effort  to  carry  out  the  constitutional  provision 
rdating  to  the  poor,  was  made  in  1821.^  Though  limited 
in  its  application  to  a  single  county,  it  was  the  practical  be- 
ginning of  the  county  poor-farm  system.*  It  provided  for 
the  establishment  of  a  house  for  the  employment  and  sup- 
port of  the  poor  of  Knox  County.  Three  directors,  one 
retiring  annually,  were  to  be  elected  by  the  qualified  voters 
for  a  term  of  three  years.  They  were  created  a  "body 
politic  and  corporate  in  law  to  all  intents  and  purposes 
whatsoever  relating  to  the  poor  **  of  Knox  County,  and  were 
styled  *•  directors  of  the  poor."  They  were  granted  power 
to  apprentice  poor  children,  to  employ  officers  and  attend- 
ants, and  to  make  rules  for  the  government  of  the  "  house  ". 
Before  going  into  force  these  regulations  had  to  receive  the 

» Laws,  181 7-8,  pp.  154-157.  '  Laws^  1821-2,  p.  27. 

*  Lams,  i822-3»  pp.  140-1.  ^  Zaw,  1820-1,  pp.  102-110. 

^The  Uw  of  1795  (see  p.  143),  prondmg  for  booses  of  employment  seems  neter 
to  have  been  put  into  operation. 
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;approvaI  of  the  Circuit  Court.  The  county  commissioners 
^ere  required  to  provide  the  sum  needed  for  purchasing 
land  and  erecting  the  necessary  buildings.  The  directors 
^ere  to  account  annually  to  the  county  commissioners  for 
all  receipts  and  expenditures.  They  also  reported,  at  least 
once  annually,  to  the  Circuit  Court  and  grand  jury  of  the 
county  a  list  with  the  number,  ages  and  sex  of  the  inmates 
of  the  house  of  employment ;  and  also  a  list  of  the  children 
bound  out  as  apprentices  with  the  names  of  their  masters 
and  mistresses,  and  their  trade,  occupation  or  calling.  They 
were  further  required  to  submit  to  inspection  and  examina- 
tion by  such  visitors  as  the  Circuit  Court  might  appoint 
ixom  time  to  time.  One  of  the  directors  was  to  visit  and 
inspect  the  house  once  each  month.  As  soon  as  the  build- 
ings were  completed,  all  the  poor  of  each  township  were  to 
4>e  removed  thither ;  and  the  office  of  overseer  of  the  poor 
for  Knox  county  was  abolished  thereby.  Here  was  the  first 
attempt  to  secure  regular  reports  of  statistical  information 
and  to  require  official  inspection  and  examination.  Indeed, 
the  act  seems  quite  modern  in  spirit.  Within  that  decade 
seven  other  counties '  were  given  the  same  rights  with  slight 
qualifications ;  only  permanent  charges  were  to  be  placed  in 
the  county  asylum,  and  the  office  of  the  overseer  of  the  poor 
was  to  be  retained,  presumably  to  furnish  relief  to  those 
temporarily  dependent.  In  the  main,  these  special  laws 
were  successful  in  their  operation,  although  the  act  relative 
to  the  Knox  county  asylum  was  repealed  in  1828  and  the 
general  laws  again  made  applicable  to  that  county." 

The  prevailing  way  of  dealing  with  the  poor  was  still  the 
farming-out  method.     The   character   of    the    poor   relief 

*  The  countiet  of  Clark,  Harrison,  Wajme,  Jefferson,  Wsshington.  Dearborn 
and  Floyd.  Reo,  Stai.,  1824,  pp.  285-4;  Laws,  1829-50,  pp.  7-8;  Special Lctmt 
1850-1,  pp.  6-7. 

^  Lawt^  1827-8,  p.  69. 
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S)rstem  and  the  consequences  of  its  operation  were  carefully 
reviewed  by  Governor  Ray  in  his  message  of  1825.  After 
quoting  the  fourth  section  of  the  ninth  article  of  the  Consti* 
tution,*  he  proceeded  to  say :  "  The  uniform  silence  of  our 
legislature  on  this  subject  is  sufficient  to  induce  a  belief  that 
the  benevolent  provision  has  not  yet  received  the  considera* 
tion  to  which  it  is  entitled.  •  •  •  •  The  existing  law  for  the 
support  of  the  poor  is  radically  defective  in  the  principles  of 
humanity  ♦  ♦  ♦  •  as  well  as  in  economy  of  expenditure. 
*  *  *  *  These  unhappy  objects  of  public  charity  are  sold 
like  merchandise  or  cattle  in  a  public  market  to  persons  who 
are  generally  induced  to  become  their  purchasers  from 
motives  of  gain  or  avarice,  rather  than  humanity  and  benevo- 
lence." This  "  mode  of  relief  is  calculated  to  lacerate  anew 
the  already  wounded  sensibility,  to  increase  the  sense  of 
degradation,  and  changes  the  unfortunate  dependent  from 
an  object  of  public  charity  into  a  means  of  private  specula- 
tion." He  recommended  "  dividing  the  State  into  districts 
of  counties,  or  larger,  and  making  provisions  for  the  estab- 
lishment of  an  asylum  in  each,  where  under  the  care  of  a 
single  superintendent,  made  responsible  for  his  conduct,  the 
poor,  deaf,  dumb  and  unfortunate  of  the  district  may  be  col- 
lected ;  and  those  of  them,  of  capability,  occupied  in  some 
useful  employment  contributory  to  their  subsistence."  He 
believed  that  such  a  system  would  cost  little  more  than  one- 
half  the  amount  expended  under  the  existing  arrangement, 
"besides  affording  abundantly  the  milk  of  human  kind- 
ness." "  A  committee  of  the  Senate  reported  a  resolution  in 
favor  of  an  act  to  divide  the  State  into  three  districts,  in  each 
of  which  a  farm  should  be  purchased  to  carry  into  effect  the 
humane  principles  of  the  Constitution.^  The  bill  failed  to 
become  a  law,  but  the  General  Assembly  was  sufficiently 

^See psge  144  above. 

'  Sen,  Jimm^  1825-6,  pp.  26-28.  { Ibid,  p  86^ 
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impressed  to  call  for  information  from  the  clerks  of  the  Cir- 
cuit Courts  in  respect  to  the  amount  of  expenditures  for 
poor  relief  together  with  the  "  number  and  kind  of  paupers 
and  indigent  persons  who  received  charity."  *  The  law  was 
disregarded  by  most  of  the  clerks;  but  fourteen  made  return 
returns  to  the  Secretary  of  State.  These  were  sufficient  to 
show  that  the  system  was  expensive.* 

The  inhabitants  of  Indiana,  acting  collectively  either  as  a 
State  or  as  local  communities,  were  reluctant  to  impose  upon 
themselves  the  burden  of  taxation  which  was  necessary  to 
supply  adequate  funds  for  the  purpose  of  poor  relief.  More- 
over, they  beheld  many  thousands  of  acres  of  government 
lands  lying  unoccupied  within  the  State.  In  that  day  of 
national  liberality  it  did  not  seem  inconsistent  nor  improper 
to  appeal  to  the  general  government  for  aid.  And  besides, 
they  had  before  them  the  conspicuous  examples  of  Federal 
generosity  in  favor  of  schools  and  public  improvements. 
Accordingly,  the  fifteenth  General  Assembly  addressed  a 
memorial  to  the  Congress  of  the  United  States,  requesting 
that  an  act  be  passed  granting  one  section  of  land  for  each 
county  in  the  State  which,  or  the  proceeds  of  which,  should 
be  applied  to  erect  asylums  and  provide  farms  to  receive  all 
persons  found  to  be  objects  of  charity ;  two  sections  to  be 
applied  to  benefit  the  deaf  and  dumb  within  the  entire  State, 
and  also  one  section  to  erect  and  sustain  a  "  lunatic  asylum." 
"  Indiana  repudiates  the  idea  of  selfishness,"  and  wishes  only 
"  to  take  upon  herself  the  responsibility  of  an  agent,  empow- 
ered to  administer  consolation  to  all  whom  casualty  or  mis- 
adventure may  render  dependent  on  benevolent  protection."  3 
As  a  further  ground  for  asking  this  donation,  the  memorial 
pointed  out  that  many  of  the  unfortunates  in  the  State  were 

*  Lttws^  1825-6,  p.  49.  '  H<nue  Journ^  1826-7,  pp.  60-1. 

>.^^'a/Zaivj,  1830-1,  Vp*  188-9. 
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newly-arrived  immigrants  from  the  older  States,  who,  being 
uoacclimated,  quickly  succumbed  to  disease. 

Fortunately  they  did  not  wait  for  Federal  assistance.  The 
Revised  Statutes  of  1831  contain  an  act  of  general  applica- 
tion authorizing  county  boards,  if  they  deemed  it  advisable, 
to  buy  land  and  erect  buildings  thereon  for  the  support  and 
accommodation  of  the  poor.  Persons  who  had  become  per- 
manent charges  as  paupers  on  the  counties  were  to  be 
removed  to  such  asylums,  and  to  be  kept  at  such  employ- 
ment as  seemed  advisable.  The  county  boards  were  empow- 
ered to  appoint  one  or  more  directors  of  the  institutions, 
who  were  to  make  reports  of  their  accounts  and  proceedings 
to  the  appointing  board.  In  counties  having  no  poor 
asylum  the  law  still  permitted  the  farming  out  of  the  poor  by 
the  overseers,  who  were  required  to  report  to  the  same  board.* 

The  system  of  public  poor  asylums  seems  not  to  have 
been  entirely  satisfactory.  We  find  special  acts  granting  the 
commissioners  of  certain  counties  *  authority  to  employ  some 
humane  person  to  receive  into  his  care  and  custody  all  per- 
manent county  charges,  and  to  take  such  measures  for  their 
employment  as  the  board  of  commissioners  should  direct. 
The  county  boards  retained  the  rights  to  require  bonds 
and  reports  from  the  contractors  and  to  inspect  the  asylums 
annually.3 

At  that  time  there  existed  in  Indiana  five  methods  of 
dealing  with  the  poor:  the  "poor  asylum"  system,  which 
meant  the  gathering  of  the  poor  in  asylums  or  farms  under 
the  superintendence  of  county  officials ;  the  "  contract  sys- 
tem," which  signified  a  similar  congregation  under  the  con- 
trol of  a  private  person  paid  by  the  county ;  the  "  farming- 
out"  system,  under  which  the  poor,  individually,  were  placed 
in  the  care  of  private  persons  who  received  a  compensation ; 

^  Rev.  StaL,  1831,  pp.  286-7.  '  Floyd,  Knox  and  Daviess. 

>Z0tw,  1831-2,  pp.  20-1;  Ibid.,  1833-3,  pp.  27-8;  IHd..  1834-5,  p.  65. 
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the  "apprentice  system"  for  minors;  and  the  "outdoor 
relief,"  under  which  aid  was  furnished  by  the  township  trus- 
tees or  county  commissioners  to  persons  not  cared  for  in  any 
of  the  ways  mentioned  above. 

For  nearly  fifty  years  from  1831,  there  was  almost  no 
progress  towards  a  scientific  solution  of  the  problem  of 
pauperism.  An  attempt  was  made  to  improve  the  class  of 
persons  responsible  for  the  care  of  the  poor  by  constituting 
the  justices  of  the  peace  of  each  township  ex-officio  overseers 
of  the  poor.'  Evidently  this  experiment  was  not  a  success, 
for  in  1852  the  trustees  of  the  several  civil  townships  were 
declared  overseers  of  the  poor."  An  ineffective  plan  of  local 
inspection  was  tried  in  1843  and  again  in  1852.3  It  was 
during  the  decade  from  1840  to  1850  that  the  first  State  in- 
stitutions for  the  care  and  education  of  the  dependent  classes 
were  established.  But  along  with  this  centralization  of  ad- 
ministration there  was  no  evidence  of  the  conception  of  a 
central  control  or  supervision  over  the  administration  of  local 
charity. 

Juvenile  Dependents.  Prior  to  1875,  with  the  exception 
of  the]  Soldiers'  and  Sailors'  Orphans'  Home,  there  was  no 
general  provision  for  the  care  of  indigent  children  in  any 
public  institutions  other  than  the  county  asylums.  A  few 
private  orphan  asylums  had  been  established.  The  Widows' 
and  Orphans'  Asylum  of  Indianapolis  was  incorporated  m 
185 1.*  A  number  of  years  later  the  common  council  of 
Indianapolis  and  the  board  of  commissioners  of  Marion 
county  were  empowered  to  make  appropriations  of  money 
or  supplies  for  the  care  and  support  of  the  inmates  of  this 
asylum.  In  case  either  corporation  made  such  an  appropri- 
ation, it  was  entitled  to  be  represented  on  the  board   of 

'  Laws,  1832-3,  p.  28;  1842-3,  pp.  4-5;  1843-4,  p.  48. 

*  Rev,  Stat,,  1852,  i,  p.  401.  *  See  page  175  below. 

*  Local  Laws,  1 850-1,  pp.  375-6. 
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directors  of  the  institution.'  In  1875  the  name  was  changed 
to     The  Indianapolis  Orphans*  Asylum."* 

This  experiment  proved  to  be  satisfactory  after  a  fair 
trial.  In  1875  the  policy  was  made  general;  and  at  the 
same  time  a  greater  degree  of  control  over  such  institutions* 
was  secured.  The  board  of  commissioners  of  any  county  iff 
which  was  located  an  orphan  asylum,  maintained  by  a 
voluntary  association,  was  authorized,  after  due  examination 
as  to  the  number  of  orphan  children  in  the  asylum,  to  allow 
the  institution  the  sum  of  twenty- five  cents  per  day  for  each 
orphan  child  cared  for  by  it,  that  would  otherwise  have  been 
a  charge  upon  the  county  and  a  proper  subject  for  the  poor 
asylum.  One  member  of  the  county  board  was  ex-officio  a 
member  of  the  board  of  officers  of  such  association.  It  was 
made  the  duty  of  the  managers  to  bind  out  any  orphan 
child,  whenever  that  could  be  done  on  such  terms  as  would 
secure  for  the  child  proper  maintenance  and  education ;  and 
to  see  that  the  child  was  properly  treated.^  This  law  recog- 
nized the  duty  and  expediency  of  separating  the  dependent 
children  from  the  older  and  hopeless  paupers,  and  the 
necessity  of  subjecting  private  orphan  asylums  to  public 
examination.     But  the  law  was  very  defective. 

There  was  still  a  large  number  of  inmates  of  county 
asylums  who  were  being  reared  in  the  midst  of  associations- 
calculated  to  prevent  or  impede  the  chances  of  their  future 
usefulness.  It  was,  therefore,  provided  in  1881  that  county 
commissioners  should  have  the  authority  to  employ  a 
woman,  who  would  be  willing  to  accept  in  some  convenient 
and  suitable  place  the  charge  of  all  pauper  children  of  sound 
mind  between  the  ages  of  one  and  sixteen  years,  that  might 
be  in  the  county  asylum.  It  was  the  matron's  duty  to  care 
for   the    children    and    furnish    them    proper    instruction^ 

'  Zflw,  1867,  p.  330.  » Ibid,,  1875,  P-  90- 

■  Laws,  R^.  Sess,,  1875,  p.  169-170. 
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Earnest  effort  was  to  be  made  to  find  homes  for  them.  The 
board  of  commissioners  had  the  right  to  select  a  committee 
<A  three  to  visit  and  examine  the  condition  of  the  orphanage 
at  least  quarterly.'  In  the  operation  of  this  plan  the  follow- 
ing imperfections  were  disclosed : 

( 1 )  Insufficient  and  unsuitable  work,  entailing  habits  of 
laziness  and  idleness  in  the  children,  and  lack  of  training  for 
a  self-supporting  life  in  maturity. 

(2)  Failure  in,  and  indifference  to,  placing  out  the  chil- 
dren in  suitable  homes,  due  ( i )  to  objections  of  parents  and 
guardians  who  ought  to  have  supported  the  children,  and 
(2)  to  the  selfish  interest  the  matron  had  in  keeping  them  in 
her  "  home."' 

The  next  experiment  was  also  first  tried  in  Indianapolis. 
A  law  of  1889  provided  that  in  all  townships  having  a  popu- 
lation of  more  than  75,000,  there  might  be  created  a  board 
to  be  known  as  "The  Board  of  Children's  Guardians  of 

Township."     The  members  were  to  be  appointed 

by  the  Circuit  Court,  and  were  to  serve  without  pay.  They 
were  subject  to  removal  by  the  Circuit  Court  for  misconduct 
or  neglect  of  duty  upon  proper  showing  before  the  court 
after  notice.  This  board  was  to  have  the  diligent  supervision 
of  the  neglected  and  dependent  children  under  fifteen  years 
of  age,  and  had  power  to  take  under  their  control  any  chil- 
dren abandoned,  neglected,  or  cruelly  treated  by  their  par- 
ents, child  beggars,  incorrigibles,  and  children  of  drunkards 
or  persons  unfit  to  care  for  them.  They  had  power  to  pro- 
vide a  temporary  "  home  "  for  them,  or  to  commit,  by  leave 
of  the  Circuit  Court,  to  the  House  of  Refuge  or  Indiana 
Reformatory  for  Girls.3  Two  years  later  the  provisions  of 
the  law  were  extended  to  the  entire  county  of  Marion.    The 

*  Laws,  spec,  Sess.,  1881,  p.  580. 

^ReporU  Board  of  StaU  CharitUs,  1891,  pp.  88-9;   1893,  PP«  75"^ 

*Laws,  1889,  pp.  261-3. 
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powers  and  duties  of  the  board  were  enlarged.  The  county 
commissioners  were  required  to  see  that  a  house  suitable  for 
their  accommodation  was  provided,  and  to  make  a  per  dum 
allowance  for  the  keeping  of  each  child.*  At  the  ne^t  ses- 
sion of  the  General  Assembly  the  law  was  extended  to 
counties  having  a  population  of  50,000.*  It  then  applied  to 
four  counties.  The  results  were  v^ty  satisfactory.  The 
moral  influence  of  the  board  of  children's  guardians,  backed 
by  the  law,  caused  many  families  to  clean  up  physically  and 
morally .3     In  1901  it  was  made  permissive  in  all  counties. 

The  recent  development  in  the  methods  of  local  charitable 
and  benevolent  work,  and  its  connections  with  the  central 
administration,  can  be  more  clearly  presented  in  a  discussion 
of  the  supervisory  powers  of  the  Board  of  State  Charities. 
The  further  consideration  of  this  topic  will  therefore  be 
deferred.* 

2.  THE  DEVELOPMENT  OF  STATE  CHARITABLE  INSTTTUTIONS. 
EXAMPLES  OF  CENTRALIZATION. 

The  half  century  following  the  year  1831  showed  little 
progress  in  the  local  care  of  the  dependent.  The  legislation 
of  that  period  was  often  special  in  its  application,  incom- 
plete in  its  details  and  experimental  in  its  purpose.  There 
was,  however,  decided  advancement  in  the  method  of  caring 
for  certain  special  classes  of  unfortunates.  For  many  years 
there  had  been  a  growing  conviction  that  the  general  poor 
laws  did  not  provide  the  proper  relief  for  certain  persons 
who  required  peculiar  treatment  because  of  physical  or 
mental  infirmities.  Such  treatment  could  be  given  only  in 
central  institutions  under  the  direct  control  of  State  officials. 
This  was  the  beginning  of  the  centralized  system  which  exists 
to-day. 

*  Laws^  1891,  pp.  365-7.  "  Laws,  1893,  p.  282. 

*Refi  BtL  SiaU  Char,^  1898,  p.  69.  *  See  below,  sect  4,  tL 
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The  blind  and  the  deaf  and  dumb  were  the  first  classes  to 
receive  some  specialized  form  of  aid.  As  the  institutions ' 
founded  for  their  improvement  have  been  considered  under 
the  subject  of  **  Schools,"  it  is  not  necessary  to  repeat  the 
discussion  here. 

I.  The  Insane.  As  early  as  181 5,  and  again  in  i8i8,*  in- 
sane persons  having  no  means  of  support,  had  been  declared 
entitled  to  all  the  benefits  of  the  law  providing  for  the  relief 
of  the  poor.  But  there  was  no  pretense  of  adapting  methods 
of  treatment  to  the  peculiar  necessities  of  this  class. 

Not  infrequently  insane  persons  were  a  source  of  danger 
to  the  people  of  their  community,  and  it  was  necessary  to 
provide  some  protection.  In  18403  it  was  made  the  duty  of 
a  justice  of  the  peace,  after  a  hearing  before  a  jury,  to  ap- 
point some  suitable  person  to  take  charge  of  any  danger- 
ously insane  person.  The  compensation  for  such  service 
came  out  of  the  county  funds. 

When  the  seat  of  government  was  established  at  Indian- 
apolis, from  the  lands  granted  by  Congress,  a  lot  of  ample 
size  was  reserved  by  the  State  for  the  purpose  of  a  •*  Lunatic 
Asylum."  Up  to  1844  nothing  had  been  done  to  carry  out 
the  object  of  the  reservation.  **  In  all  legislation  respecting 
the  insane  they  had  only  been  regarded  as  incapable  of  self- 
government."  *  In  the  general  revenue  acts  of  1844  and  the 
years  immediately  following,  was  included  a  provision  for 
the  levy  of  a  tax  to  create  a  fund  with  which  to  establish  a 
"  lunatic  asylum."  ^ 

In  1848  the  Indiana  Hospital  for  the  Insane  was  opened 
for  the  reception  of  patients  and  provision  for  its  manage- 

^  Opened  in  1S44  and  1847. 

*  Terr.  Laws^  1815,  pp.  66-68.    Laws,  i8i7>i8,  Jan.  22,  181S. 
^  Laws,  1839-40,  p.  72. 

*  Message  of  Governor,  1841.     Doc.  Journ,,  1841-2,  House  Reports,  p.  85^ 
»Z<zz«/j,  1843-4,  p.  50;   1844-5,  p.  50;   1845-6,  p.  65;   1846-7,  p.  48. 
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ment  was  made  by  law.  A  board  of  six  commissioners, 
elected  by  joint  viva  voce  vote  of  the  General  Assembly, 
was  given  general  control  and  management  of  the  hospital, 
with  power  to  appoint  the  superintendent,  officers  and  at- 
tendants. Full  annual  reports  were  required  from  the  super- 
intendent to  the  commissioners  and  Treasurer  of  State ;  and 
from  the  commissioners  to  the  General  Assembly.  Admis- 
sion was  offered  to  insane  (not  idiotic)  persons  having  legal 
settlement  in  the  State.  If  the  number  of  applications  for 
admission  were  greater  than  could  be  received,  preference 
was  given  first,  to  recent  cases ;  second,  to  chronic  cases 
showing  prospect  of  recovery ;  third,  to  applicants  of  long- 
est standing ;  but  each  county  was  entitled  to  its  just  pro- 
portion. The  inmates  were  to  be  supported  and  to  receive 
medical  treatment  at  the  expense  of  the  State.  Each  county 
was  required  to  defray  the  traveling  expenses  of  patients 
sent  from  it,  and  to  see  that  proper  clothing  was  supplied  to 
them.' 

In  1864  an  inquiry  was  made  as  to  the  number  of  insane 
in  the  State  besides  those  in  the  hospital.  The  figures  dis- 
closed the  fact  that  not  thirty  per  cent,  of  those  alleged  to  be 
of  unsound  mind  were  in  the  Hospital  for  the  Insane.*  The 
next  year  a  special  appropriation  was  made  for  the  erection 
of  a  building  for  the  permanent  custodial  care  of  the  incur- 
able insane.3  The  State  thus  recognized  that  it  owed  a  duty 
not  only  to  the  demented  who  might  be  restored  to  sanity, 
but  also  to  the  hopelessly  insane.  These  wards  could  be 
more  carefully  and  economically  cared  for  in  State  institu- 
tions than  anywhere  else.  Subsequently  the  incurables 
were  discharged  to  make  room  for  more  recent  cases.  After 
repeated   recommendations   for   increased  accommodations 

^Lam,  1847-8,  pp.  84-7. 

'i^n.  RepL  Supt,  Hosp.for  Insane,  1864,  Doc,  J<mm,,  Pt.  i,p.  381-2. 

•£«w,  Spec.  Sess,,  1865-6,  pp.  199-200. 
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had  been  submitted,  the  capacity  of  the  institution  was 
doubled  by  the  construction  of  a  separate  department  for 
women  in  1875,*  and  provision  was  made  for  the  erection  of 
three  additional  hospitals  in  1883.  The  rules  and  regula- 
tions governing  the  old  hospital  were  applied  as  far  as  pos- 
sible,  but  it  was  specifically  declared  that  no  patient  should 
be  discharged  from  the  new  hospitals  until  permanently 
cured."  The  number  of  applicants  has  increased  beyond 
the  capacity  of  the  hospitals.  In  the  central  hospital  district 
we  find  at  present  the  incurables  discharged  to  make  room 
for  the  recent  and  possibly  curable  cases.  In  the  three 
other  districts,  under  the  law,  the  incurables  must  be  retained 
even  if  this  compels  the  rejection  of  the  possibly  curable 
cases.  It  is  safe  to  say  that  fifteen  per  cent,  of  the  insane  in 
the  State  are  maintained  (if  not  neglected)  outside  of  the 
State  hospitals.^  The  condition  of  these  persons  appeals 
very  strongly  to  the  sympathy  of  the  humane.  Innumerable 
requests  for  the  care  and  support  by  the  State  of  all  the 
insane,  curable  and  incurable,  have  been  made  for  fifty  years 
by  superintendents  and  commissioners  of  the  hospital,*  by 
governors,'  legislative  committees,^  and  by  private  indi- 
viduals.    Still  no  adequate  arrangements  have  been  made. 

II.  Dependent  Soldiers  and  Sailors,  One  of  the  results  of 
the  Civil  War  was  a  stimulation  of  the  policy  of  furnishing 
State   support  to   certain   dependent   classes.      This   grew 

*  LawSf  Reg,  Sess,,  1875,  pp.  84-7.  ^Laws,  1883.  p.  164. 

^  Report  of  Board  of  State  CharUUSt  1900,  pp.  61-3. 

*Refts  Com'r  ofHosp,  Ins.,  1853,  pp.  8,  22;  1854,  Doe.  Journ,  p.  405;  1855, 
Doc.  Journ.,  Pt  ii,  pp.  48-50;  1857,  Doe.  JoMm.^  Pt.  ii,  p.  lao;  1861,  Do€. 
JoHm.,  1860-1,  Pt  ii,  p.  40;  1872,  p.  30;   1874,  p.  18. 

^  House  Journ.,  1872,  p.  12. 

^  House  Journ.,  Reg.  Sess.,  1861,  pp,  661-2;  House  Joum.,  1875,  pp.  995-6; 
Sen.  ydurn.9  Reg.  Sess.,  1861,  p,  577. 
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naturally  out  of  the  deep  sense  of  gratitude  towards  the  de- 
fenders of  the  Nation.  It  is  also  possible  that  the  increased 
power  of  the  Executive  Departments  of  the  Federal  Govern- 
ment and  of  the  State  during  the  war,  made  the  people  more 
willing  to  submit  to  this  larger  centralization  in  the  State 
administration. 

In  the  very  first  year  of  the  war  the  authorities  of  counties, 
cities  and  towns  were  given  power  to  levy  a  tax,  and  to  ap- 
propriate money  for  the  protection  and  maintenance  of  the 
families  of  volunteers  in  the. armies  of  the  United  States  and 
of  the  State  of  Indiana.'  There  was  no  central  supervision 
over  the  administration  of  this  law.  In  1865  an  act  was 
passed  levying  for  two  years  a  State  tax  to  provide  a  fund 
for  the  relief  and  support  of  the  sick  and  the  wounded  sol- 
diers in  hospitals,  and  the  families  of  soldiers,  seamen  and 
marines  who  were  deceased  or  serving  in  the  army  of  the 
United  States.  The  final  distribution  of  this  State  fund  was 
left  to  the  township  trustees.  In  case  the  trustees  and  the 
county  commissioners  failed  to  perform  their  duties  on  ac- 
count of  neglect,  malconduct  or  disability,  the  Governor  had 
the  power  to  appoint  suitable  persons  to  carry  the  law  into 
execution.'  The  meaning  of  the  law  was  obscure  because 
of  defects  and  inconsistencies  in  its  provisions.  In  Decem- 
ber of  the  same  year  it  was  repealed  and  provision  was  made 
for  the  disposition  of  any  funds  remaining  still  in  the  hands 
of  county  officials.^ 

A  Soldiers'  Home  was  established  at  Indianapolis  during 
the  war  by  private  contributions  under  the  auspices  of  the 
Sanitary  Commission.  It  was  intended  primarily  as  a  tem- 
porary home  for  the  sick  and  wounded  soldiers  passing 
through  Indianapolis  on  their  way  home.     A  similar  institu- 

*  Lamty  spec,  Sest^  1S61,  p.  32. 

^LawSjRe^,  Sess»  1865,  pp.  93-7.  *Laws,  Spec.  Sess.,  1865,  pp.  59-61. 
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tion  was  founded  in  May,  1865,  for  the  care  of  dependent 
soldiers  from  Indiana.  Governor  Morton  in  1865  called 
the  attention  of  the  General  Assembly  to  "  the  necessity  for 
the  speedy  establishment  of  an  institution  in  which  Indiana 
soldiers  and  seamen  disabled  by  wounds  or  disease  con- 
tracted in  the  service  of  the  United  States,  shall  be  cared  for 
and  maintained  during  the  continuance  of  their  disabilities." 
He  referred  /to  this  voluntary  association  and  urged  upon  the 
Legislature  the  duty  of  not  leaving  this  institution  to  the  un- 
certainty of  voluntary  contributions.  According  to  the 
memorial  of  the  officers  and  directors  of  the  Home,  the 
number  of  disabled  soldiers  in  Indiana  was  estimated  at  five 
hundred,  and  the  number  of  orphans  at  one  thousand.' 
Again  in  1867  Governor  Morton  made  an  appeal  for  the 
care  of  the  disabled  soldiers.  He  said :  "  The  support  fur- 
nished by  charity  would  be  precarious  and  uncertain,  and 
justice,  humanity  and  the  honor  of  the  State  forbade  that 
these  men  [the  disabled  soldiers]  should  suffer  for  the  com- 
forts of  life  or  find  that  the  poor-house  and  the  society  of 
paupers  should  be  the  end  and  reward  of  their  campaigns."  * 
At  that  session  "The  Indiana  Soldiers'  and  Seamen's 
Home  "  was  established  by  law.  It  was  placed  under  the 
control  of  a  board  of  three  trustees,  elected  by  the  General 
Assembly  for  a  term  of  six  years.3  Two  years  later  annual 
reports  to  the  Governor  were  required  and  the  trustees  were 
made  the  legal  guardians  of  all  children  admitted.^     The  in- 

1  Housi  y%urn^  Spec,  Sess,,  1865,  pp.  29-30, 100. 

'  Message^  Houu  Journ,^  1867,  pp.  35-6. 

•  Lawt^  1867,  pp.  190-193. 

^Laws^  Spec,  Sess,,  1869,  pp.  119-iao.  Adminions  to  the  Home  were  fixed  in 
the  following  order:  (I)  Totally  disabled  soldien  and  seamen;  (2)  Partial]^ 
disabled  soldiers  and  seamen;  (3)  Orphans  under  fifteen  years  of  age  of  soldier* 
and  seamen,  without  father  and  mother;  (4)  Orphans  under  fifteen  years  whose 
motheis  were  liring;  (5)  Widows  of  soldien  and  seamen. 
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stitution  was  not  very  heartily  supported.*  In  1871  the 
building  devoted  to  the  use  of  the  soldiers  was  destroyed  by 
fire.  This  necessitated  the  closing  of  that  department,  and 
the  inmates*  were  transferred  to  the  National  Asylum  at 
Dayton,  Ohio. 

For  almost  twenty-five  years  there  was  no  provision  for 
the  soldiers  as  a  distinct  class.  In  his  message  of  1895 
Governor  Matthews  urged  the  propriety  of  making  special 
provision  for  them.  He  estimated  the  number  of  old  sol- 
diers maintained  in  the  poor  houses  of  the  State  at  three 
hundred  and  fifty .3  In  that  year  the  *'  State  Home  for  Dis- 
abled and  Destitute  Soldiers,  Sailors  or  Marines,  and  the 
Wives  and  Destitute  Widows  of  such  Soldiers,  Sailors  or 
Marines,"  was  established  at  La  Fayette.  The  institution  s 
under  the  management  of  a  bi-partisan  board  appointed  by 
the  Governor  and  removable  by  him  for  cause  stated  in  the 
order.  They  must  all  be  honorably  discharged  soldiers  or 
sailors.  Provision  is  made  for  the  erection  of  buildings  by 
the  State,  and  the  board  of  county  commissioners  of  each 
county  is  authorized  to  erect  at  its  expense  a  cottage  upon 
the  grounds.  Admission  is  grantedj  to  all  honorably  dis- 
charged soldiers,  sailors  or  marines  who  have  served  the 
United  States  in  any  of  its  wars,  who  have  been  residents  of 
Indiana  one  year  immediately  preceding  the  time  of  their 
application  and  who  may  be  disabled  and  destitute ;  also  to 
the  wives  and  destitute  widows,  over  forty-five  years  of  age, 
of  such  veterans.* 

III.  Dependent  Orphans  of  Soldiers  and  Sailors.  It  has 
already  been  stated  that  with  the  founding  of  the  Soldiers' 
Home  in   1867,  the  institution  was  made  a  refuge  for  the 

^^Mt  Message  of  Gov,  Baker,  1871,  Doc,  Jottm.^  1S70-1,  toI.  ii,  p.  33. 
'Forty-two in  number.  *  Hottsi  Journ,^  1895,  P*  ^* 

*I«iR,i895,pp.40H* 
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orphans  of  soldiers  and  seamen.  Indeed,  this  was  it3  most 
important  feature  from  the  beginning.  After  the  removal  of 
the  soldiers  to  the  National  Soldiers'  Home,  the  manage- 
ment insisted  that  there  was  still  necessity  for  the  main* 
tenance  and  enlargement  of  the  orphan  department  They 
urged  that  when  the  time  should  come  that  the  orphans  of 
the  soldiers  would  be  insufficient  to  fill  the  institution,  the 
destitute  orphan  children  then  in  the  county  asylums  in 
large  numbers  should  be  given  a  home  there.'  The  institu- 
tion was  continued  under  the  name  of  the  Soldiers'  and 
Sailors'  Orphans'  Home. 

The  purposes  of  the  institution  are  (i)  to  support  the 
destitute  orphans  and  children  of  soldiers  and  sailors,  (2) 
to  afford  them  opportunity  to  acquire  a  fair  education,  and 
(3)  to  teach  them  some  trade  or  industry  by  means  of  which 
they  may  be  self-supporting. 

IV.  The  Feeble  Minded,  While  provision  had  been  made 
by  the  State  for  the  education  of  the  blind  and  the  deaf  and 
dumb,  and  for  the  treatment  of  the  insane,  there  was  a  large 
class  of  unfortunates  for  whom  nothing  had  been  done.  The 
laws  did  not  permit  the  admission  of  idiots  or  imbeciles  to 
the  Hospital  for  the  Insane.  As  most  of  this  class  were  also 
indigent,  they  constituted  a  considerable  proportion  of  the 
*'  poor-house  "  population. 

Forty  years  ago  this  question  received  consideration  in  the 
House  of  Representatives.  But  the  committee,  while  con- 
vinced of  the  feasibility  and  utility  of  educating  this  class 
of  persons,  felt  it  necessary  to  report  that  no  enterprise  of 
the  kind  should  be  entered  upon  at  that  time  because  of  the 
embarrassed  state  of  the  public  finances.'  Ten  years  later 
another  proposition  met  a  similar  fate.     In  1873  the  Gov- 

*  Reports  of  Trustees  and  Superintendent  of  the  Soldier^  and  Seamen^s  Ilcmt 
for  1872,  pp.  5,  6, 16,  17-19. 

•  House  Joum^  1861,  pp.  717-8. 
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ernor  recotntnended  an  experiment  in  this  direction.  He 
insisted  that  there  was  an  urgent  necessity  for  the  establish- 
ment of  a  school  for  the  education  of  idiotic  and  feeble-^ 
minded  children.' 

In  1879  public  sentiment  had  reached  the  point  where  it 
demanded  some  action.  Provision  was  made  for  the  organ* 
ization  and  support  of  an  Asylum  for  Feeble-Minded  Chil- 
dren. The  management  was  entrusted  to  the  same  board 
which  had  the  control  of  the  "  Soldiers'  and  Sailors'  Or- 
phans' Home."  It  was  the  duty  of  the  board  of  county 
commissioners  to  apply  for  the  admission  of  any  feeble- 
minded child  that  had  no  living  sane  parent  or  guardian  in 
Indiana.  Where  the  parents  were  able  to  do  so,  wholly  or 
in  part,  they  were  required  to  support  the  child  or  children 
whose  admission  they  applied  for:  otherwise  the  support 
was  furnished  by  the  State.*  The  latter  class  constituted 
ninety  per  cent  of  the  inmates.^ 

Public  sentiment  evidently  did  not  approve  of  the  union 
of  these  two  institutions  under  one  management.  As.  the 
experiment  had  been  amply  justified  by  its  results,  provision 
was  made  for  a  separate  school  at  Fort  Wayne.  The  name 
was  changed  to  the  Indiana  School  for  Feeble-Minded 
Youth.  The  management  is  placed  in  the  hands  of  a 
bipartisan  board  of  trustees,  who  are  appointed  by  the  Gov- 
ernor and  are  removable  by  him  at  any  time,  for  cause 
stated  in  the  order  of  removal.  Feeble-minded,  idiotic, 
epileptic  and  paralytic  children  under  sixteen  years  of  age 
are  admitted  when  proper  application  is  made.  Under  the 
law  of  March  8,  1901,  the  board  of  trustees  are  required  to 
set  apart  a  portion  of  the  institution  to  be  known  as  *'  the 

^  Masagt  of  Gwerncr  Baker,  Doc.  ^ourn.,  1873,  p.  8. 

*  Lamst  Spec.  Sest^  1879,  p.  76. 

*  Reft  ofSupU  ofthi  Asyhtm/br  FetbU-MimUd  Chiidrm,  1880,  p.  9. 
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custodial  department  for  adult  females/'  for  the  care  of 
dependent  feeble-minded  women  who  are  over  sixteen  and 
under  forty-five  years  of  age.  Such  persons  are  committed 
only  upon  the  order  of  the  Judge  of  the  Circuit  Court  after 
public  hearing.' 

That  portion  of  the  institution  designed  for  the  care  of 
children  is  divided  into  two  distinct  departments:  one, 
industrial,  for  the  children  capable  of  improvement,  in  which 
are  taught  the  common  school  branches  and  manual  and 
industrial  training;  the  other,  custodial,  an  asylum  for  low- 
grade  feeble-minded,  idiotic  or  epileptic  children,  in  which 
special  attention  is  given  to  mental,  physical  and  hygienic 
treatment.  The  grades  are  kept  separate.  The  costs  of 
transmission  to  the  asylum  are  defrayed  by  the  counties  or 
by  the  applicants.  The  expenses  of  support  are  paid  by  the 
State,  except  when  parents  or  guardians  wish  to  enter  chil- 
dren for  treatment,  training  or  improvement ;  in  such  cases 
the  applicant  must  support  the  child.' 

Those  who  expect  great  things  from  the  school  in  the  way 
of  education  are  sure  to  be  disappointed.  According  to  the 
opinion  of  those  most  capable  of  judging,  it  is  doubtful  if  ten 
per  cent,  of  the  children  sent  there  can  ever  make  sufficient 
advancement  to  become  self-controlling  citizens.^  While 
this  is  true,  it  is  also  claimed  with  good  reason,  that  prob- 
ably a  majority  of  them  may  be  trained  so  as  to  become  en- 
tirely self-supporting  under  the  control  and  direction  of  the 
institution.  Still  another  class,  though  not  so  capable,  may 
perform  much  useful  labor.  So  the  institution  has  become 
not  merely  a  school  for  the  training  of  the  feeble-minded 
youth,  but  "  a  permanent  home  for  all  its  graduates  who 

^  Lawi^  1901,  pp.  156-8. 

«  Laws,  1887,  pp.  46-53;   "889,  pp.  129-133;   »90»f  PP-  »56-*- 

»  Reft  B4.  StaU  Char,.  1893,  P-  5^. 
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need  the  care  and  protection  which,  for  most  of  them,  only 
it  can  give." ' 

V.  Other  State  Institutions  Proposed.  As  further  evidence 
of  the  growing  disposition  to  provide  for  the  unfortunate  in 
State  institutions,  when  that  can  be  done  most  efficiently  and 
economically,  mention  will  be  made  of  some  recent  proposals 
looking  to  that  end.  As  early  as  1852  it  was  stated,  that  a 
part  of  the  ultimate  plan  of  the  management  of  the  Institute 
for  the  Blind  was  to  offer  permanent  employment  to  pupils 
who  wished  to  remain  after  completing  their  course."  Little 
interest  was  taken  in  this  plan  until  recently.  In  1895  ^^^ 
1899  bills  for  an  act  to  provide  for  the  establishment  of 
an  industrial  home  for  the  blind  were  introduced  in  the  Leg- 
islature^  but  failed  to  pass.3 

Many  eminent  students  of  social  science  maintain  the 
opinion  that  it  is  the  duty  of  the  State  to  extend  its  protec- 
tion and  its  reformatory  and  restorative  influence  to  the  un- 
fortunate class  of  inebriates.  The  views  of  these  philanthro- 
pists are  well  set  forth  in  the  following  extract  from  the 
Report  of  the  Superintendent  of  the  Hospital  for  the  Insane : 
"The  State  should  regard  every  person  who  has  not  suffi- 
cient moral  inclination  or  will  power  to  refrain  from  habitual 
intoxication,  as  of  unsound  mind,  and  should  assume 
guardianship  of  such  persons  under  proper  restrictions  and 
limitations  with  a  view  to,  ( i )  the  restoration  of  the  citizen ; 
(2)  the  protection  of  society;  (3)  the  self-sustenance  of  the 
individual."^  Since  1861  several  bills  have  been  intro- 
duced in  the  General  Assembly  to  provide  for  the  establish- 

^Refi  State  Si^.  Pub,  Imsir^  1897,  PP*  195-^* 

*  Rift  St^  oflmHtutefor  the  Blind^  Doc.  Joum.^  ^^l^l*  Ft  ii,  p.  132. 
»  Sen.  Jmtm.,  1895,  PP-  '75*  7«2. 

*  Report  o/St^t.  Hosp.for  Insam,  1872,  p.  30. 
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ment  of  an  inebriate  asylum  under  State  control ;  but  none 
has  been  favorably  acted  upon.' 

In  1895  t)ills  were  introduced  in  both  houses  proposing 
to  establish  a  State  school  for  instructing  dependent  and 
neglected  children  before  having  them  placed  in  private 
families** 

A  bill  for  the  establishment  of  a  village  for  epileptics 
would  doubtless  have  been  enacted  into  a  law  in  I90i»  had 
the  situation  not  been  complicated  by  the  demands  made 
for  other  heavy  appropriations. 

Nearly  fifty  years  ago  Governor  Wright  expressed  the 
opinion  that  when  the  building  (then  under  construction)  for 
the  education  of  the  blind,  was  finished,  "we  shall  have 
completed  the  circle  of  the  benevolent  institutions  of  the 
State,  which  form  its  pride  and  honor."  3  To-day  there  is 
probably  no  one  in  Indiana  who  has  seriously  studied  the 
complex  problem  of  charity  and  correction  that  would  in- 
dorse this  optimistic  judgment.  The  need  of  further  differ- 
entiation between  the  local  and  central  administration  of 
charity  is  being  more  and  more  clearly  seen. 

3.  THE  DEVELOPMENT  OF  THE  PENAL  SYSTEM  PRIOR  TO  189O. 

I.  Period  of  DecentralizaHon.  One  of  the  first  legislative 
acts  of  the  Governor  and  Judges  of  the  Northwest  Territory 
was  the  adoption  of  a  law  defining  crimes  and  fixing  pen- 
alties.^ It  sanctioned  the  following  punishments:  death, 
imprisonment  in  gaol,  whipping,  exposure  in  the  pillory, 
forfeiture  of  estates,  fines,  restitution,  binding  out  at  labor 

^House\Journ.y\^\,Reg.  Sets,,  pp.  377*788;  1895,  pp.  295,  684;  1897,  pp. 
374,  883.  Sen,  youm,^  1861,  p.  707;  1895,  PP*  85,  846.  See  also  Rip't  Dirtc^ 
tors  IntU  State  Prison  Norths  1892,  p.  7. 

^Housi  Joum.,  1895,  PP-  88,  349;  Sen,  Jeum,^  1895,  PP-  7*.  387. 

^  Message^  Doc,  Journ,^  185^3,  Pt  i,  p.  32. 

*  Cbaie,  op,  at,,  i,  p.  97. 
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and  incapacitation  from  giving  testimony,  serving  as  juror 
or  holding  any  office.  In  1795'  and  1798*  there  were 
added  to  this  list  commission  to  the  workhouse  at  hard  labor 
and  the  sale  of  the  services  of  an  offender  for  a  period  not 
to  exceed  five  years. 

In  the  earliest  days  the  guard- houses  of  the  forts  were 
occasionally  used  for  the  detention  of  prisoners.^  It  was  in 
1792  ^  that  the  Legislature  first  directed  court  houses,  jails, 
pillories,  stocks  and  whipping  posts  to  be  erected  in  every 
county  not  having  the  same  already  established.  Evidently 
some  of  these  instruments  and  institutions  had  been  doing 
service  before  their  use  was  legally  authorized.  They  were 
put  in  charge  of  the  sheriff  of  the  county.  The  materials,' 
plans  and  dimensions  of  jails  were  to  be  determined  by  the 
judges  of  the  court  of  common  pleas.^  But  these  officers 
did  not  have  full  discretion.  The  law  required  separate 
apartments  for  debtors  and  for  persons  charged  with,  or  con- 
victed of,  crime.  Although  each  county  was  required  to 
defray  the  expense  of  erecting  and  repairing  such  buildings, 
the  Grovernor  and  Judges  of  the  Territory  had  an  important 
check  upon  the  amount  of  expenditures.  An  estimate  of 
the  probable  cost  was  submitted  to  these  officers,  who 
directed  the  raising  of  such  part  of  it  as  they  deemed 
necessary. 

At  the  same  time  an  act  was  passed  for  the  better  regula- 
tion of  prisons.7  It  was  made  the  duty  of  the  justices  of  the 
court  of  quarter  sessions  of  the  peace  at  the  beginning  of 
each  session,  to  inquire  into  the  state  and  sufficiency  of 

^  Chate,  9p.  cit^  i,  p.  146.  '  IHd^  p.  205. 

*  SL  Clmir^  pp,  eiL,  ii,  pp.  219-232.  *  Chase,  op.  at^U^  122. 
*The  early  jailt  were  almoet  always  made  of  logs.    One  of  these  is  still  used. 

*  In  1799  this  anthority  was  given  to  the  court  of  general  quarter  sessions. 
Chase,  i,  p.  275. 

^CbmCfef,d(,pU  PP*  123-125. 
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prisons  and  the  condition  and  accomodation  of  prisoners. 
This  examination  must  have  been  intended  chiefly  to  insure 
the  security  of  the  jail.  For  in  those  days  not  much  con- 
sideration was  paid  to  the  comfort  and  convenience  of 
prisoners.  The  law  required  public  provision  of  "  meat  and 
drink "  for  only  those  prisoners  who  had  no  means  of  sup- 
plying themselves ;  and  these,  except  in  the  case  of  crim- 
inals, were  required  to  reimburse  the  sheriff  upon  their 
release.  All  other  occupants  of  the  jail  were  furnished  at 
public  expense  with  only  "  daily  bread  and  water."  The 
arrangements  seem  to  have  been  inadequate ;  for  Governor 
St.  Clair,  in  1798  and  again  in  1799,  complained  of  the 
inconvenience  which  had  been  experienced  from  the  want 
of  sufficient  jails  in  the  several  counties.*  The  early  laws 
indicate  the  prevalent  harshness  towards  offenders  against 
the  public  order.  The  penal  system  was  deterrent  and 
retributive ;  not  correctional  and  reformatory.  Little  sym- 
pathy was  wasted  upon  the  criminal  or  even  the  unfortunate 
debtor.  The  management  of  institutions  was  regarded 
almost  wholly  as  a  matter  of  local  concern  and,  except  over 
the  expenditure  for  county  buildings,  no  attempt  at  central 
control  was  made.  There  was  almost  no  immediate  change 
made  upon  transition  to  statehood. 

The  provisions  in  the  Constitution  of  i8i6  relating  to  a 
system  of  correction  are  found  in  Articles  I  and  II,  where  it 
is  declared,  that  no  person  confined  in  jail  shall  be  treated 
with  unnecessary  rigor; '  that  no  cruel  and  unusual  punish* 
ments  shall  be  inflicted  \^  that  all  penalties  shall  be  propor- 
tioned to  the  nature  of  the  offence;*  and  that  it  shall  be  the 
duty  of  the  General  Assembly  as  soon  as  circumstances  will 

*  St  Clair,  ii,  pp.  431, 456. 

*  ConsHiuHon,  181 6,  art  i,  sect  12.  *  Ibid.,  art.  i,  sect.  15. 

*  IHd„  art  i,  sec.  16. 
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permit  to  form  a  penal  code  founded  on  the  principles  of 
reformation,  and  not  of  vindictive  justice.' 

The  act  of  January  21,  181 8,  re-enacted  the  former  terri- 
torial laws  with  slight  modifications."  The  State  supervision 
over  the  cost  of  public  buildings  was  abandoned.  The 
authority  to  erect  jails  was  granted  to  towns  in  1824^  and  to 
cities  in  1852.*  The  common  council  of  Lafayette  was  in 
1839  empowered  to  erect  and  provide  for  the  support  of  a 
workhouse  for  the  punishment  of  offenders  against  the  ordi- 
nances of  the  town.'  It  was  forty  years  before  this  method 
of  dealing  with  misdemeanants  was  made  applicable  by  a 
general  law  to  all  counties.^ 

II.  The  Period  of  Centralization  and  Differentiation,  (a) 
The  State  Prison.  The  first  important  step  tending  towards 
the  centralization  of  the  penal  system  was  taken  in  1 821.7 
The  General  Assembly  in  that  year  appointed  certain  per- 
sons who  were  to  constitute  a  board  of  managers  for  build- 
ing and  governing  a  prison  to  be  located  at  Jeffersonville. 
The  board  was  granted  power  to  fill  vacancies  in  their  own 
body ;  to  make  their  own  rules  and  regulations  for  the  gov- 
ernment and  employment  of  convicts,  and  to  appoint  an 
agent  and  other  officers.  The  agent  was  vested  with  the 
direct  management  of  the  institution,  and  all  business  was  to 
be  transacted  in  his  name.  He  was  required  annually  "  to 
lay  an  account  of  his  proceedings  under  this  act  before  the 
General  Assembly."  His  books  were  to  be  examined  each 
month  by  the  managers,  who  were  enjoined  to  remove  the 
agent  or  any  other  officer  guilty  of  misconduct.  The  agent, 
with  the  consent  of  the  managers,  was  authorized  to  contract 

'  ComtUtUion^  1816,  art  iz,  lec.  4. 

'  Lamsy  1 81 7-8,  pp.  218-222.  *Rev.  Stat.,  1824,  p.  417. 

*R€V,  Stat,,  1852,  i,  p.  211.  •  Spec,  Laws,  1838-9,  p.  27. 

^Lavn,  Spec,  Sess,^  1879,  pp.  247-9. 

*  lunos,  1820-I,  pp.  24-29. 
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with  the  Jeffersonville  and  Ohio  Canal  Company  for  the 
employment  of  able-bodied  convicts  in  labor  on  the  canal. 
Persons  thereafter  convicted  of  any  offense  for  which  under 
the  existing  laws  they  would  have  been  liable  to  punishment 
by  stripes,  were  to  be  imprisoned  and  confined  at  hard  labor. 
Three  thousand  dollars,  arising  from  the  sale  of  lots  at  the 
seat  of  the  government,  were  appropriated  towards  building 
the  prison.'  It  is  evident  from  a  reading  of  the  act  that  the 
State  was  relying  in  part  upon  subscriptions  by  private  indi- 
viduals to  complete  the  building  fund.  After  deducting  all 
expenses  of  the  institution  the  State's  share  of  the  earnings 
of  the  convicts  was  to  be  invested  in  canal  stock  for  the 
benefit  of  the  State ;  the  share  of  earnings  belonging  to  indi- 
viduals was  to  ^'be  apportioned  in  such  manner  as  the 
managers  may  direct  their  agent  to  contract  with  such  indi- 
viduals on  their  subscribing."  The  privileges  g^ranted  by 
the  act  were  to  continue  for  eight  years;  provided,  the 
prison  were  ready  for  the  reception  of  convicts  by  October 
I,  1 82 1,  and,  provided,  a  subsequent  legislature  did  not 
establish  it  as  a  permanent  State  prison  by  buying  out  the 
interest  of  the  subscribers." 

One  cannot  escape  the  conviction  that  the  chief  motive 
back  of  this  act  was  to  provide  labor  for  the  construction  of 
the  Jeffersonville  and  Ohio  Canal,  of  which  the  State  was 
part  owner.  Its  leading  purpose  was  speculative  and  not 
reformative  or  protective.  The  degree  of  centralization 
secured  by  this  law  was  really  less  than  it  appeared.  For 
while  certain  prisoners  were  gathered  together  into  one 
place,  their  entire  discipline  and  employment  were  sur- 
rendered to  this  semi-private  corporation.  The  terms  of 
imprisonment  were  fixed  by  the  Legislature  just  as  the  de^ 
grees  of  other  punishments. 

^  During  the  next  fire  years  imall  appropriations  were  made  for  defraying  the 
cspenses  of  the  prisons.    Lows^  1821-2,  p.  91 ;  1822-3,  p.  129;  1823-4,  p.  95. 
*Laws^  iSaO'i,  pp.  26-7. 
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Owing  to  the  unsatisfactory  results  of  the  experiment,  the 
board  of  managers  and  the  agency  were  abolished  in  1824* 
The  Governor  was  authorized  either  to  appoint  a  superin* 
tendent,  to  whom  the  whole  management,  government  and 
control  of  the  prison  should  be  entrusted ;  or  to  let  out  the 
prison  under  contract  for  a  period  of  three  years.  The  sup- 
erintendent or  contractor  was  required  to  transmit  quarterly 
to  the  Secretary  of  State  full  accounts  of  the  prison.  The 
Governor  had  authority  to  appoint  persons  to  examine  the 
prison  thoroughly  and  to  report  to  him.  The  superintend- 
ent was  required  to  keep  a  book  for  the  entry'  of  full  de« 
scriptions  of  the  prisoners  and  to  send  a  transcript  of  it 
monthly  to  the  Secretary  of  State.* 

The  second  alternative  was  chosen  and  an  agreement  was 
-entered  into  which  seemed  very  satisfactory  to  the  execu* 
tive.  The  contractor  undertook  to  be  at  the  whole  expense 
of  keeping  the  convicts  and  to  pay  to  the  State  in  addition 
the  sum  of  $1,650, — $850  of  which  were  to  be  expended  in 
improvements.  "These  terms  are  highly  favorable  to  the 
State,  and  are  another  proof  in  favor  [?]  of  this  mode  of 
punishment,  and  of  the  judicious  location  of  the  prison."  ^ 

In  that  day  the  number  of  convicts  in  the  State  Prison 
was  small  both  relatively  and  absolutely.  The  population 
was  widely  scattered  and  the  criminal  element  was  not  large. 
Offences  were  frequently  punished  by  "  regulators  "  without 
resort  to  the  courts.  Offenders  convicted  before  the  courts 
were  usually  punished  by  death,  whipping  or  imprisonment 
in  the  county  jails.  The  cost  of  transportation  of  persons  to 
the  State  Prison  was  another  factor  which  kept  down  the 

'  The  entry  indnded  the  name,  trade  or  occnpation,  age,  aize,  complexion  and 
'eonplele  detcnption  of  every  priaoner,  day  of  entry,  day  of  expiration  of  tenn 
-offence,  oonnty  from  which  lent,  and  place  of  birth. 

'  Reo,  Siat^  1824,  pp.  395-400. 

^  Meuat^  of  Governor^  1828,  Sin,  Journ^  1828-9,  P*  i& 
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number  confined  in  it.  The  number  reported  to  the  House 
of  Representatives  for  October  31,  1830,  was  but  thirty-four^ 
of  whom  ten  were  under  twenty-one  years  of  age.*  This 
means  that  but  one  person  in  ten  thousand  was  confined  in 
the  State  Prison. 

The  leasing  system  proved  very  unsatisfactory.  The 
House  committee  on  the  State  Prison  reported  in  1840,  that 
from  all  that  could  be  gathered  from  the  report  of  the  visitor 
(which  the  committee  deemed  very  defective  and  unsatis- 
factory) and  from  the  letters  of  the  superintendents  them- 
selves, they  were  compelled  to  believe  that  the  State  Prison 
was  under  very  bad  management  in  many  particulars. 
There  was  no  regular  system  of  discipline  and  no  means  in 
practice  for  the  improvement  of  convicts.  The  committee 
did  not  hesitate  to  say  "  that  the  present  plan  of  leasing  out 
.  .  .  the  State  prison,  and  the  unfortunate  convicts  ...  is 
the  most  ill-advised  and  pernicious  of  any  that  has  prevailed 
in  this  country  or  elsewhere."  They  recommended  that  pro- 
vision be  made  for  a  more  rigid  inspection  and  examination 
and  that,  after  the  expiration  of  the  lease,  the  prison  be 
placed  under  the  management  of  inspectors  with  such 
restrictions  and  discipline  as  would  secure  a  more  humane 
administration."  For  the  next  fifteen  years  similar  reports 
were  made  almost  annually,  by  the  visitor  of  the  prison,  the 
Governor  or  legislative  committees.  The  financial  condition 
of  the  State  did  not,  in  the  opinion  of  the  legislators,  justify 
so  great  an  expenditure  as  any  change  would  necessitate.' 
The  evils  continued  to  increase  in  spite  of  provisions  for 
closer  inspection.  In  the  superintendent's  report  for  1841, 
the  startling  admission  was  made,  that  one-eleventh  of  the 
whole  number  had  died  within  a  period  of  four  months.     He 

'  House  yourn,,  1 830-1,  pp.  207-211. 

•  House  Journ.y  1839-40,  p.  833-4. 

*Doc,  Joum,,  1 840-1,  House  Refts^  p.  322. 
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attributed  this  in  a  great  degree  to  a  want  of  proper  ventila- 
tion.' 

In  1846  the  policy  of  leasing  the  prison  was  reafHrmed; 
but  the  internal  management  and  discipline  of  the  convicts 
were  placed  in  the  hands  of  a  warden,  elected  by  the  Gen- 
eral Assembly  for  a  term  of  three  years.  He  was  remov- 
able at  any  time  by  the  Governor  for  violation  of  his  duties 
and  was  required  to  make  annual  reports  to  the  Legislature.* 

In  1855  the  system  of  leasing  the  prison  was  abandoned. 
The  institution  was  placed  in  the  hands  of  three  directors 
elected  by  the  General  Assembly  for  a  term  ol  three  years. 
They  selected  the  warden,  who  managed  the  prison  under 
niles  and  regulations  made  by  the  directors  and  warden.^ 
The  management  in  1857  was  given  the  right  to  hire  out  the 
convicts  to  contractors.-*  Though  not  an  ideal  system,  this 
was  an  improvement  upon  the  old ;  for  it  placed  the  com- 
plete management  under  State  officials. 

As  the  State  increased  in  population,  the  capacity  of  the 
prison  became  insufficient,  and  in  1859  the  construction  of 
another  was  authorized.^  When  it  was  occupied  in  i860,  it 
was  placed  under  a  separate  management. 

In  1861  a  system  of  commutation  was  introduced  in  both 
prisons  under  which  the  term  of  service  of  each  convict 
might  be  shortened  by  deductions  made  for  good  behavior.* 
This  law  had  a  very  salutary  effect  upon  the  conduct  of 
prisoners. 

(i)  The  Reform  School  for  Boys,  One  of  the  evils  con- 
nected with  the  prison  system  was  the  indiscriminate  ming- 
ling of  juvenile  offenders  and  hardened  and  vicious  criminals. 
This  had  been  early  recognized. 

^  Rep*t  Supt.,Doc.  Journ^  1 841-2,  Home  Refts,  p.  504. 
^Spec.  Laws,  1845-6,  pp.  35-7. 

*  Laws,  1855,  P*  195-^1.  *  -^'^M  1857,  pp.  103-1 10. 

•  Ikid^  1859,  pp.  135-8.  •  Laws,  Ref,  Sess.,  1861,  pp.,  166-7. 
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By  an  act  of  1841,  it  was  left  to  the  discretion  of  the  jury 
to  determine  whether  a  minor  guilty  of  an  offence  punish- 
able by  imprisonment  in  the  State  prison,  should  be  confined 
for  a  determinate  period  in  the  county  jail  in  place  of  the 
State  Prison.'  It  may  well  be  questioned  whether  confine- 
ment in  the  county  jail  gave  any  better  chance  for  the 
reformation  of  the  juvenile  offender  than  imprisonment  in 
the  State  Prison  would  afford.  Governor  Wright  is  found 
urging  in  1850  that  the  "county  prisons  should  be  con- 
verted into  workshops — into  houses  of  industry — wearing  the 
appearance  of  decency  and  order."  ■ 

Evidently  this  law  did  not  provide  the  proper  remedy.  In 
the  Constitutional  Convention  it  was  shown,  from  a  detailed 
statement  submitted  by  the  warden  of  the  State  prison,  that 
the  whole  number  of  convicts  committed  from  1822  to  1850 
was  1 131,  "of  which  157  (more  than  one-eighth  of  the 
whole  number)  were  minors  .  .  .  and  some  of  these  as  young 
as  eleven  years."  ^  The  members  of  the  convention  were  so 
impressed  with  the  injustice  and  imprudence  of  continuing 
this  condition  that  they  incorporated  into  the  fundamental 
law  a  mandatory  clause  declaring :  "  The  General  Assembly 
shall  provide  Houses  of  Refuge  for  the  correction  and 
reformation  of  juvenile  offenders."  *  But  it  required  fifteen 
years  more  of  importuning  on  the  part  of  large-hearted 
officials  and  other  philanthropists  to  induce  the  Legislature  to 
establish  a  "  House  of  Refuge."  This  was  finally  done  in 
1867. 

The  institution  was  designed  to  receive  boys  under  the  age 
of  eighteen,  committed  because  of  incorrigibility  or  vicious 

'  Laws^  iS40>i,  p.  184. 

« Message  of  Governor^  1850,  Dae.  Joum.^  1850-1,  Pt.  i,  p.  112. 

*  Debates  of  Const.  Conv.^  1850-1,  p.  1903. 

^  Constitution,  185 1,  art  iz,  lect.  2. 
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conduct,  lack  of  suitable  homes  and  means  of  living'  (in 
certain  cases),  or  because  of  conviction  of  crime.  The 
board  was  to  employ  those  methods  of  discipline  which 
would,  as  far  as  possible,  "  reform  their  characters,  preserve 
their  health,  promote  regular  improvement  in  their  studies, 
trades  and  employments,  and  secure  to  them  fixed  habits  of 
industry,  morality  and  religion."  The  State  was  to  defray 
one-half  the  cost  of  keeping  the  inmates :  the  other  half,  to- 
gether with  the  entire  cost  of  transportation,  was  to  be  paid 
by  the  county  from  which  each  boy  was  sent.*  In  1883  the 
name  of  the  institution  was  changed  to  the  Reform  School 
for  Boys.  It  is  managed  by  a  board  of  three  commissioners 
appointed  by  the  Governor. 

(c)  The  Womaris  Prison  and  the  Industrial  School  for 
Girls,  Though  the  Act  of  1821  establishing  the  State 
Prison  did  not  specifically  require  the  imprisonment  of 
women  therein,  its  terms  were  general  enough  to  include 
them  and  such  was  the  interpretation  given  the  law.  Three 
years  later  we  find  that  women  might  be  sentenced  to  the 
county  jail,  instead  of  the  State  Prison,  as  the  court  or  jury 
should  think  best.^ 

Up  to  1847  ^^^  ^^^^  women  had  been  received  at  the  State 
Prison.-*  The  warden  in  that  year  declared  that  *'  if  it  be  the 
future  policy  of  the  State  to  convict  females  to  the  State 
Prison,  the  dictates  of  humanity  and  a  decent  respect  for  the 
usages  of  society  alike  demand  that  an  apartment  for  their 
use  be  provided  separate  from  that  of  the  males." '  This 
was  done,  and  provision  for  the  appointment  of  a  matron  at 
the  State  Prison  was  made. 

*  No  boy  can  now  be  sent  to  the  Ref  onn  School  merely  because  he  is  depend- 
ent   Lawst  1883,  p.  21. 
«Ztfw,  1867,  pp.  I37-M5' 
'  Rev.  Stat^  1824,  p.  151. 

^Reft  ef  IVarden,  Doc,  Joum,^  1846-7,  Pt  ii,  p.  45. 
*/feVi,  Doc.  yottm,,  1847-8,  Pt  ii,  p.  131. 
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In  1867  it  was  provided  that  when  any  city  or  any  private 
persons  had  established  a  **  Home  for  Friendless  Women," 
the  Court  might,  at  its  discretion  and  with  the  consent  of  the 
authorities  of  such  Home,  with  a  view  to  reformation  as  well 
as  punishment,  commit  to  it  any  woman  or  girl  convicted  of 
any  offence,  the  punishment  of  which  might  be  imprison- 
ment. The  trustees  of  the  Home  were  to  be  governed  in 
the  control  of  such  persons  by  the  laws  of  the  State.'  This 
was  a  step  in  the  right  direction.  Two  years  later,  after 
repeated  appeals,  the  Legislature  authorized  the  establish- 
ment of  "  The  Indiana  Reformatory  Institute  for  Women  and 
Girls."*     In  1899  the  two  departments  were  made  distinct.^ 

{d)  The  Reformatory,  The  latest  phase  of  this  process 
of  differentiation  is  the  reformatory.  More  than  thirty  years 
ago  Governor  Baker  anticipated  the  need  of  this  institution 
and  had  a  very  definite  idea  of  its  purpose  and  details.  He 
said:  "There  should,  when  increased  prison  accommoda- 
tions are  required,  be  established  an  intermediate  prison, 
between  the  house  of  refuge  and  the  present  State  prison, 
to  which  the  more  youthful  and  less  hardened  offenders 
shouid  be  sent,  and  where  reformatory  influences  would  be 
exerted  over  the  prisoners  to  a  much  greater  extent  than  is 
possible  in  our  existing  penitentiaries."  He  also  recom- 
mended that  power  be  lodged  somewhere  to  remove  incor- 
rigible prisoners  from  the  intermediate  prison  to  the  peni- 
tentiaries, and  to  transfer,  also,  prisoners  who  by  their  good 
conduct  for  a  series  of  years  should  give  evidence  of  refor- 
mation, from  the  penitentiary  to  the  intermediate  prison.^ 
This  ideal  was  not  realized  until  1897.  A  fuller  discussion 
of  the  recent  reforms  in  penal  administration  will  be  given 
in  the  following  section. 

1  Lavtt^  1867,  pp.  328-9.  '  Laim^  Spec.  Siss.,  1869,  pp.  61-73. 

*Zawt,  1899,  p.  22.    See  sect  4,  vii  (c),  bdow. 

^Mts$0gft,  Jan.  8, 1869,  Sin.  ypum^  1869,  JT^f.  Sas^  p.  44. 
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4.   CENTRAL  INSPECTION  AND   SUPERVISION 

Prior  to  1889  the  most  serious  defect  of  the  charitable 
and  correctional  systems,  both  local  and  State,  was  the 
absence  of  any  comprehensive  scheme  of  inspection  and 
supervision,  which  would  secure  for  State  officials  and  the 
public  generally,  unbiased  information  as  to  the  efficiency  of 
the  institutions  and  the  economy  in  their  administration. 

I.  The  Development  of  Central  Control  over  Local  Agencies 
Prior  to  i8go.  In  respect  to  the  local  administration  there 
was  scarcely  a  trace  of  central  organization  and  even  little 
cfTective  local  control.  Since  1 792  it  has  been  the  duty  of  the 
court  of  quarter  sessions  of  the  peace,  the  court  of  common 
pleas,  or  the  grand  jury  to  examine  the  condition  of  jails 
and  prisoners.  Even  in  the  first  years  of  statehood  the 
conditions  appear  to  have  been  bad,  for  the  Governor  in 
18 1 8  declared:  "The  situation  of  many  of  our  prisons  is 
calculated  to  invite  disease  upon  limited  confinement  therein, 
and  to  inflict  punishment  before  trial."'  Since  1799  over- 
seers of  the  poor  have  been  required  to  see  that  paupers 
bound  out  to  service  were  properly  cared  for,  and  to  make 
5ome  kind  of  returns  to  the  boards  transacting  the  county 
business.  In  183 1  the  directors  of  the  poor  asylums,  and 
later  the  contractors  who  agreed  to  care  for  the  poor,  were 
required  to  report  to  the  county  board.  In  1843  ^^ 
county  commissioners  were  required  to  visit  in  person  the 
county  asylums  and  to  exact  reports  from  the  superin- 
tendents.' In  1852  they  were  relieved  of  this  duty  and  were 
given  discretion  to  appoint  annually  a  board  of  visitors,  to 
consist  of  one  person  from  each  township  or  a  less  number, 
to  visit  at  least  once  during  the  year  the  county  asylum  and 
to  report  its  condition  to  the  commissioners.^     Six  years 

^  Messagi  of  Gwtmtr^  1818--9,  Houu  Joum^  1818-9,  p.  31. 

*  Re9.  Siai^  1843,  p.  361.  *  IM^  1853,  i,  pp.  401, 407. 
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later,  whenever  any  grand  jury  should  condemn  a  jail  as 
unsafe  or  should  recommend  better  provision  and  accomo- 
dation for  the  prisoners,  it  was  made  obligatory  upon  the 
county  commissioners  to  cause  the  jail  to  be  repaired  and  to 
provide  sufficient  air,  heat  and  ventilation.' 

In  1867  any  home  for  friendless  women  in  which  girls  or 
women  were  imprisoned  by  order  of  the  Court,  was  declared 
subject  to  inspection  by  the  Court  or  any  grand  jury,  the 
Governor  or  any  other  State  officer,  any  committee  of  the 
General  Assembly,  the  council  of  any  city  or  the  board  of 
commissioners  of  any  county  in  which  it  was  situated.*  This 
right  of  inspection  by  State  officers  was  demanded,  not  be- 
cause of  a  belief  in  the  advantages  of  central  supervision 
over  local  institutions,  but  because  such  "  Homes  "  partook 
of  the  nature  of  State  institutions.  They,  instead  of  the 
State  prison,  might  be  used  as  places  of  confinement  for 
girls  and  women  convicted  of  crimes  against  the  State.  But 
the  law  was  permissive  only,  not  mandatory. 

In  1867  and  1875  counties  or  cities  that  paid  for  the 
maintenance  of  orphans  in  private  institutions  were  declared 
entitled  to  representation  on  the  boards  of  control.3  In  1879 
the  inspection  of  workhouses  was  made  obligatory  upon  the 
grand  jury  and  discretionary  upon  other  officers.-*  In  1881 
the  grand  jury  was  declared  to  have,  during  the  term  of 
court,  free  access  to  the  county  poor-house,  for  the  purpose 
of  examining  its  condition  and  management ;  but  this  duty 
was  not  obligatory .5  In  this  same  year  the  authority  of 
county  commissioners  to  appoint  boards  of  visitors^  was 
reaffirmed  in  the  Revised  Statutes.' 

The  right  of  inspection  of  orphanages  by  both  local  and 

1  Zautf,  Sp€€.  Siss,,  1858,  pp.  41-2.  *  Md,,  1867,  p.  228. 
*  See  page  151  above.  ^Laws^  1879,  pp.  247-8. 

^Rev.  SM,t  1881,  sect  1667.  *  See  page  175  above. 

^Riv»  Stat^  1881,  sect  6101. 
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State  officials  was  very  explicitly  and  positively  established 
in  1889.  It  was  declared  that  any  "Orphans'  Home/' 
whether  organized  under  any  law  of  the  State  or  whether 
established  by  private  charity,  should,  at  all  reasonable 
hours,  be  open  and  subject  to  the  inspection  of  any  Circuit 
or  Superior  Court,  any  grand  jury,  the  Governor,  any  other 
State  officer,  any  member  or  committee  of  the  General  As» 
sembly,  of  the  council  of  any  city  or  of  the  board  of  trus- 
tees of  any  town,  or  board  of  commissioners  of  any  county, 
the  county  superintendent  or  the  township  trustee  of  the 
township  wherein  such  home  was  situated.'  While  the  right 
of  inspection  was  thus  assured  to  numerous  officers,  it  was 
not  made  obligatory  upon  any  of  them.  The  division  of 
responsibility  really  meant  no  responsibility.  The  law  is 
significant,  because  it  recognized  more  fully  than  any  pre- 
vious statute  the  principle  that  the  State  has  the  right,  and 
is  bound  to  exercise  an  inspection  of  local  institutions  for 
the  care  of  the  dependent. 

This  brief  survey  shows  how  slow  was  the  growth  of  the 
theory  and  practice  of  central  supervision  and  inspection 
over  local  penal  and  benevolent  institutions.  The  State  had 
not  yet  devised  any  adequate  means  of  acquiring  reliable 
information  as  to  their  condition.  The  county  boards  of 
visitors  were  seldom  appointed,  and  their  reports  were 
meagre.  The  conclusions  of  grand  juries  were  almost  never 
given  to  the  public,  except  in  a  very  general  way.  Besides, 
the  jurors  were  not  especially  trained  in  observing  defects, 
and  very  often  failed  to  detect  evils  which  a  specialist  would 
have  seen  at  once.  In  addition,  there  was  an  urgent  need 
for  some  central  supervision  which  would  increase  the  effi- 
ciency and  reduce  the  cost  of  these  institutions. 

II.  The  Imperfect  Supervision  of  State  Institutions  Prior  to 
tSgo.    It  would  seem  to  be  a  matter  of  course  that  the 

^Laewt^  1889,  PP*  215-8. 
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State  would  exact  complete  and  accurate  reports  of  the 
financial  condition  and  the  public  usefulness  of  institutions 
maintained  by  funds  appropriated  out  of  the  State  treasury. 
But  the  means  to  that  end  which  were  provided  by  law  did 
not  always  prove  efficacious. 

Reports  as  to  the  State  prison  were  furnished  to  the  Gen- 
eral Assembly  at  first '  only  by  the  superintendent  who  had 
simply  a  financial  interest  in  the  management  of  it.  Later* 
the  Governor  was  pven  authority  to  appoint  a  visitor  to 
make  examination  and  report  to  him.  These  reports  were 
often  unsatisfactory,  because  the  visits  were  made  but  once 
or  twice  a  year  and  were  of  short  duration.  The  next  step  » 
was  to  provide  a  warden  as  the  representative  of  the  State, 
who  was  charged  with  the  internal  police  of  the  prison  and 
who,  of  course,  was  constantly  present.  Even  then  there  was 
great  opportunity  for  collusion.  Six  years  later  the  offices 
of  chaplain  and  physician  were  created.  These  officers  were 
appointed  by  the  Governor  and  were  to  make  annual  reports 
to  him.  When  the  leasing  system  was  abandoned  in  1855, 
the  office  of  visitor  was  abolished,  and  reports  were  required 
from  the  directors,  the  warden,  and  the  moral  instructor. 
When  the  Indiana  Reformatory  Institution  for  Women  and 
Girls  was  established  in  1 869,  the  Governor  was  given  au- 
thority to  appoint,  from  time  to  time,  a  board  of  visitors. 

In  the  case  of  the  benevolent  institutions  the  regular 
media  for  obtaining  knowledge  of  their  condition  were  the 
annual  or  special  reports  of  the  superintendent  and  boards 
of  directors.-* 

^  In  1821 ;  see  page  167  above. 

'In  1824 and  1831;  seepage  169  above. 

'In  1846;  see  page  171  above. 

*  A  notable  exception  of  the  eaily  period  was  the  right  given  the  Governor  in 
1833  to  appoint  a  visitor  to  examine  thoroughlj  the  St.  Joseph  Orphan  Asylum  (a 
private  institution),  and  to  report  to  the  General  Assembly.  Laws^  1832-3,  pp. 
75-77- 
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Besides  these  sources  of  information,  there  were  also  the 
investigations  conducted  by  committees  of  the  Houses  of  the 
General  Assembly,  jointly  or  severally.  These  were  not 
mfrequent,  but  their  value  was  neutralized  by  the  political 
motives  which  generally  prompted  them,  and  the  partisan 
bias  which  often  marked  their  reports. 

III.  The  Establishment  of  the  Board  of  State  Charities. 
The  importance  of  better  control  over  all  penal  and  benevo- 
lent  agencies,  and  more  accurate  statistical  information  con- 
cerning them,  was  recognized  by  the  governors  many  years 
before  these  reforms  were  secured.  Governor  Baker  said  in 
1872  :  "  There  ought  to  be  a  supervisory  board  having  con- 
trol of  all  prison  officers  with  power  of  suspension  or 
removal  for  cause  during  the  vacations  of  the  General 
Assembly.  Under  the  existing  arrangements  the  grossest 
abuses  may  exist  when  the  General  Assembly  is  not  in  ses- 
sion,  but  there  is  no  power  to  interfere."'  Governor 
Hendricks,  five  years  later,  expressed  the  opinion  that  the 
management  of  the  benevolent  institutions  should  be  con- 
ducted more  economically.  He  thought  that  the  boards  of 
trustees  did  not  give  that  protection  to  the  State  which  was 
intended.  Their  visits  were  rather  hasty  and  perfunctory; 
their  investigations  not  thorough,  and  their  control  not  rigid. 
He  suggested  that  an  improvement  might  be  secured  by 
placing  them  all  under  one  board  to  be  appointed  by  the 
Governor  with  the  approval  of  the  Senate.* 

A  fuller  control  over  the  management  of  the  benevolent 
institutions  3  was  granted  to  the  Chief  Executive  in  1879.  A 
law  was  enacted  which  gave  the  Governor  power  to  remove 
any  of  the  trustees  of  these  institutions  "upon  failure  to 

^  Message  of  Gofutrnor  Baker,  Doe,  Journ.^  1872,  p.  18. 
*  Message  of  Governor  Hendricks,  Doc,  yourn*^  1876-7,  pt.  i,  pp.  10,  12. 
'The  Asylum  for  the  Blind,  the  Institntion  for  the  Edacation  of  the  Deaf  and 
Dumb,  and  the  Ho^tal  for  the  Insane. 
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faithfully  discharge  his  duties,  or  for  any  insufficiency, 
or  any  other  cause  that  to  him  may  seem  just,  with 
opportunity  to  the  party  to  answer  and  defend  himself 
against  the  charges,  he  being  suspended  during  the  inquiry." 
The  Governor  was  required  to  submit  a  statement  of  the 
cause  of  any  removal  to  the  Senate.'  This  was  an  import- 
ant step  towards  a  real  responsibility  resting  upon  the 
Governo 

Four  years  later  the  appointment  of  these  boards  of 
managers  was  taken  from  the  Governor  and  vested  in  the 
General  Assembly.  Such  appointees  could  be  removed 
only  by  the  order  of  the  Circuit  or  Superior  Courts  of 
Marion  County,  after  a  proper  hearing.*  The  purpose  of 
these  changes  was  not  to  promote  the  highest  interests  of 
the  public  service,  but  to  serve  the  purposes  of  political 
parties  by  supplying  them  with  the  spoils  of  office.  Gen- 
eral Harrison,  in  a  speech  delivered  in  1887,  declared  that 
*' these  institutions  are  now  from  top  to  bottom  managed 
solely  and  simply  as  houses  of  patron^ige."  ^ 

The  legitimate  results  of  this  condition  were  the  scandals 
of  1887  and  1889.'*  A  leading  journal  commented  upon  one 
of  these  as  follows : 

"The  investigation  now  in  progress  shows  that  the  man- 
agement at  that  institution  [Central  Hospital  for  the  Insane] 
has  been  inefficient  and  corrupt  for  several  years  past. 
The  men  who  were  chosen,  in  good  faith,  to  carry  on  the 
affairs  of  the  hospital,  have  proved  recreant  to  their  trust. 
They  have  reflected  infinite  discredit  upon  the 

'  Laws,  Reg,  Sess^  1879,  p.  5.  *  Ibid,,  1883,  pp.  16. 

'Quoted  by  Goveraor  Mount  in  an  address  on  Non-partisan  Managemtni  tf 
Siatt  Institutions,  in  The  Indiana  Bulletin  of  Charities  and  Corrections  for  June, 
I90i,p.  13. 

^Sen,Joum.,  1887,  pp.656,  661,  706,  767,885,946,  1004;  Houu  Joum^ 
1887,  pp.  831,  856,  879;  1889,  p.  38. 
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party  which  had  so  highly  honored  them.  •  •  •  The 
lesson  of  it  all  is  that  something  else  than  mere  party 
service  must  be  considered  in  filling  these  important  and 
responsible  positions."'  It  had  become  obvious  to  all 
that  legislative  committees  could  not  successfully  invest- 
igate the  condition  and  workings  of  the  benevolent, 
reformatory  and  penal  institutipns  during  the  session  of 
the  General  Assembly.  What  was  needed  was  a  per- 
manent official  board  endowed  with  power  to  make 
thorough  examinations  at  any  time  and  to  submit  their 
conclusions,  with  any  recommendations,  in  formal  reports 
to  the  Chief  Executive  of  the  State.  This  had  been  ad- 
vocated for  several  years  ;*  but  no  legislation  was  secured 
until  these  public  scandals  focused  the  popular  attention 
upon  the  questions  of  the  management  and  discipline  of  the 
prisons  and  the  institutions  created  for  the  dispensation  of 
charity. 

The  Board  of  State  Charities  was  finally  created  by  law  in 
1889.  In  the  words  of  the  Attorney-General,  the  "  act  was 
passed  to  correct  the  abuses  which  had  existed  in  some  of 
our  State  and  local  institutions,  and  also  to  lift  the  manage- 
ment of  such  institutions  to  a  higher  plane  by  the  dissemina- 
tion of  a  knowledge  to  the  officers  governing  them  of 
modern  and  efficient  methods  in  the  care  and  treatment  of 
the  unfortunate  and  delinquent  classes."  3 

IV.  The  Powers  and  Organization  of  the  Board  of  State 
Charities.    The  Board  of  State  Charities  is  composed  ♦  of 

'  IntlKanapolis  SenHml^  March  9, 1889,  P*  9»  quoted  in  BuUitin  Char,  and 
C9r,^  Jane,  1901,  p.  14. 

'  See  MiSiogt  of  Gwemor  Grmy,  House  youm,,  1881,  pp.  64-5 ;  Inaugural  of 
Coventor  Porter,  Houu  ydurn.,  f88i,  p.  80;  Refts  in  Sen.  yonm.,  1879,  pp. 
386, 440;  and  i88i,  pp.  113, 477. 

*  Opinions  of  AUomey- General^  1890^  p.  191. 

^Lam^  1889,  pp.  51-a. 
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seven  members — ^the  Governor  and  six  other  persons  ap- 
pointed bj  him,  three  being  from  each  of  the  two  leading 
political  parties.  The  term  of  office  of  each  is  three  years, 
two  retiring  annually.  The  members  serve  without  compen- 
sation. The  Governor  is  the  president  of  the  Board.  It 
meets  regularly  once  each  quarter,  and  more  frequently  if 
necessary.  It  appoints  a  salaried  secretary,  who  is  the  chief 
executive  officer  of  the  Board.  The  Board  is  divided  into 
six  committees.  This  permits  concentration  of  effort ;  at  the 
same  time  the  division  is  not  so  distinct  as  to  prevent  any 
member  of  the  Board  from  acquiring  familiarity  with  all  the 
lines  of  activity  and  inquiry.'  There  have  been  few  changes 
in  its  membership.  While  there  have  been  in  the  thirteen 
years  three  secretaries,  the  two  former  officers  resigned  to 
render  service  in  other  fields  of  philanthropic  work. 

The  law  gave  the  board  authority  to  investigate  the  whole 
system  of  charitable  and  correctional  institutions  of  the 
State  and  to  examine  into  their  condition.  They  had  power 
to  require  the  presence  of  persons,  the  production  of  papers 
and  the  submission  of  such  information  and  statistics  as  they 
deemed  proper.  The  report  of  any  investigation,  with  their 
recommendations,  was  to  be  submitted  by  the  Board  to  the 
Governor.  They  had  power  to  prescribe  forms  of  reports 
and  registration  and  to  criticise  and  suggest  changes  in  the 
plans  of  jails  and  infirmaries  which  county  authorities  were 
required  to  present  to  them  before  their  final  adoption.' 

The  Board  adopted  a  rule  providing  that  all  State  chari- 
table, penal  and  reformatory  institutions  should  be  visited  at 
least  quarterly  by  the  Secretary,  and  annually  by  the  com- 
mittee having  supervision  of  the  same,  and  might  be  visited 
annually  or  oftener  by  the  whole  Board ;  and  that  all  local 
institutions  should  be  visited  annually  by  the  Secretary  and, 

>  Report  of  Board  rfStaU  CJkariiUs,  1893,  p.  14. 
'  Lam,  1889,  p.  52. 
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if  emergency  might  require  it,  by  the  proper  committee  or 
^  whole  Board. 

In  some  quarters  fault  was  found  with  the  law  under  which 
the  Board  was  organized,  because  there  was  granted  to  it  no 
executive  power  to  reform  abuses ;  consequently  its  inspec- 
tions, it  was  said,  would  be  valueless.  The  Board  made  no* 
complaint  of  its  lack  of  powers,  but  set  about  its  work  in  a 
quiet  way.  The  spirit  with  which  it  strove  to  accomplish  its 
high  purpose  may  be  seen  in  an  extract  from  its  second  re- 
port. '^The  duties  undertaken  by  this  Board  in  March^ 
1889,  were  new  to  the  State  of  Indiana.  They  were  vague, 
ill-defined  and  little  understood.  There  were  no  precedents 
to  guide  us.  With  unrestricted  rights  of  investigation  and  in- 
spection it  has  no  active  powers  but  those  of  moral  and 
spiritual  influence.  Its  usefulness  must  be,  if  at  all,  by  the 
methods  of  convincing  and  conciliating,  not  of  command- 
ing."' 

V.  The  Board  of  State  Charities  and  the  Local  Penal  Insti- 
iutions.  It  must  be  admitted  that  the  Board  of  State  Charities 
has  had  little  influence  upon  the  conditions  in,  or  the  man- 
i^ement  of,  county  jails.  Neither  their  advisory  powers  nor 
their  influence  upon  legislation  have  sufiiced  to  abolish  the 
evils  that  have  prevailed  so  long.  There  has  been  some 
improvement  through  the  efforts  of  officers,  urged  by  the 
Board,  to  secure  greater  cleanliness,  better  ventilation  and 
stricter  discipline.  But  in  many  cases  the  jails  are  still  foul 
and  unwholesome  and  lax  in  discipline.  The  worst  evil  is 
their  moral  condition.  "  Therein  are  gathered  together  the 
professional  criminal  and  the  inexperienced  boy,  the  un- 
fortunate who  is  held  as  a  witness  and  the  infested  tramp. 
They  are  not  separated,  but  congregate  together,  becoming 
a  moral  pest-hole,  a  training  school  in  crime." ' 

>  RiftBd,  SL  Ckmr^  1891,  p.  14. 
^Reft  Bd,  SL  Chmr^  1899,  p.  97. 
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The  Board  has  repeatedly  urged  provision  for  the  com- 
plete separation  of  the  sexes,  thorough  classification  of  the 
inmates,  and  a  separate  cell  for  each  person.  These  desir- 
able ends  cannot  be  attained  without  reconstructing  in  whole 
or  in  part  very  many  jails.  To  many  tax-payers  and  offi- 
cers, these  changes  would  seem  to  entail  an  unnecessary 
and  unwarranted  expenditure  of  money.  It  may,  therefore, 
be  some  time  before  these  reforms  are  realized.  There  has 
been  vast  improvement  in  the  new  jails  erected  within  the 
past  decade.  The  suggestions  of  the  Board  in  regard  to 
them  have  been  cordially  received  and  plans  have  often  been 
modified  for  the  better. 

In  1 90 1  the  Legislature  acting  upon  the  recommendation 
of  the  Board  passed  a  law  requiring  the  appointment  of  a 
prison  matron  in  any  county  having  a  population  of  50,ocx>.* 
It  is  her  duty  to  have  charge  of  the  woman's  department  of 
the  jail."  But  this  is  only  a  very  short  step  towards  the  real- 
ization of  that  ideal  system  in  which  the  State  shall  have 
control  of  all  minor  prisons,  and  jails  shall  be  used  only  for 
purposes  of  detention.^ 

The  Board  has  recomtnended  that  for  the  punishment  of 
minor  offences  district  workhouses  should  be  established, 
which  should  be  reformatory  in  character  and  under  non- 
partisan control.^ 

VI.  The  Board  of  State  Charities  and  Local  Charity,  (a) 
County  Asylums.  In  respect  to  the  dispensation  of  local 
charity  the  Board  has  been  more  influential.  The  Secretary 
in  his  first  report  stated,  that  ''  the  cruelty  and  avarice  that 
existed  in  times  past,  if  reports  be  true,  are  rarely  or  never 
seen.  There  are  few  who  are  intentionally  negligent 
Where  abuses  and  defects  exist,  they  are  largely  due  to  ig- 
norance, to  overwork,  or  to  need  of  proper  conveniences 

*  It  has  applicatioii  in  six  counties.  '  Laws^  1901,  pp.  504-5. 

»  Reft  Bd.  St.  Char.^  1900,  p.  1 1.  *  Ihid.^  1900,  pp.  i i-ia. 
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A  general  desire  for  improvement  exists  and  the  suggestions 
I  have  been  able  to  make  have  been  well  received."' 

The  chief  defects  and  evils  noticed  in  the  early  reports, 
were  the  unsanitary  construction  of  buildings ;  the  imperfect 
separation  of  males  and  females;  and  the  indiscriminate 
mingling  of  all  classes  and  grades,  the  respectable  poor  with 
the  depraved  women  and  men,  the  orphan  with  the  inveter- 
ate pauper,  the  sane  with  the  insane,  epileptic  or  idiotic. 
These  conditions  did  not  prevail  in  all  poor  asylums,  nor  all 
these  conditions  in  the  same  asylum.  Ten  counties  had  in 
1890  the  pernicious  *'  contract  system,"  by  which  the  care  of 
all  the  paupers  was  auctioned  off  to  the  lowest  bidder.* 

{b)  Dependent  Children  and  the  State  Agency.  The  Board 
emphasized  particularly  the  inhumane  and  uneconomical 
system  under  which  the  dependent  children  were  being  kfept 
in  schools  of  pauperism  and  the  feeble-minded  women  were 
permitted  to  perpetuate  their  kind.  In  forty-eight  counties 
no  special  provision  for  dependent  children  was  made  and, 
unless  cared  for  by  some  private  charity,  such  children  were 
kept  in  the  county  poor  asylums  with  adult  paupers.  Most 
of  the  institutions  established  for  dependent  children  were 
managed  by  matrons  who  received  from  their  respective 
counties  a  certain  per  diem  allowance  for  each  child  cared 
for.  The  chief  evils  of  this  arrangement  have  been  pointed 
out  above.3 

Largely  through  the  influence  of  the  Board  these  defects 
have,  in  a  measure,  been  corrected.  The  chief  remedies 
recommended  *  were :  the  extension  of  the  law  authorizing 
the  appointment  of  boards  of  children's  guardians  so  as  to 
apply  to  all  counties ;  the  establishment  of  a  State  school 
for  instructing  dependent  and  neglected  children  in  "the 
fundamental   ideas   of  truthfulness,  cleanliness   and  obedi- 

^RepU  BiL  Si.  Char.,  1890,  p.  si.  '  IHd,^  1890.  App.,  no.  2,  p.  la 

*  Se«  page  152  above.        ^Refts  Bd.  Si.  Char.,  1894, pp.  2S-9;  1895,  P*  34- 
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cnce ;  "  a  complete  system  of  placing-out  under  the  super- 
vision of  the  State;  and  the  substitution  of  a  mandatory 
law  for  the  permissive  one  respecting  the  establishment  of 
orphans'  homes  by  county  commissioners. 

In  1897  ^  l^w'  ^ds  enacted  by  which  the  State  assumed 
direct  supervision  of  the  work  for  children,  and  in  a  way  rec- 
ognized the  principle  of  State  care.  The  statute  prohibited 
the  retention  of  children  between  the  ages  of  three  and  sev- 
enteen in  county  poor  asylums  for  a  longer  period  than  ten 
days.*  County  commissioners  are  required  to  provide  for 
them  in  one  of  three  ways.  They  may  ''establish  and 
maintain  asylums  for  the  support,  care,  education,  control 
and  protection  of  orphan,  dependent,  neglected  or  aband- 
oned children"  ;  they  may  enter  into  contracts  with  associ- 
ations organized  for  these  purposes ;  or  they  may  place  such 
children  in  charge  of  the  State  agent,  whose  duty  it  is  to 
find  them  suitable  homes  in  private  families.  In  order  to 
prevent  annoying  interference  on  the  part  of  the  parents  or 
guardians,  they  are  required  to  make  an  absolute  release  of 
all  rights  over  the  children  who  are  placed  in  any  such  char- 
itable institutions.3  It  is  made  the  duty  of  these  associ- 
ations to  secure  permanent  homes  for  the  children  and  to 
see  by  visits  and  reports  that  they  are  properly  cared  for. 

For  the  better  administration  of  the  law  the  Board  of  State 
Charities  is  empowered  to  appoint  a  suitable  State  agent  or 
agents  to  serve  during  its  pleasure.  It  is  the  right  and  duty 
of  every  agent  to  inspect  all  orphan  asylums  and  to  report 
to  the  Board  of  State  Charities  and  the  commissioners  of 
the  county  in  which  each  asylum  is  situated.  It  is  ako  hi^ 
duty  to  seek  out  proper  permanent  homes  for  the  children 
and  to  visit  them  regularly.     If  he  believes  that  any  child 

'Ztfwj,  1897,  PP'  44-48. 

'  I*  1961  thi«  period  w«t  extended  to  sixty  dayi.    Ztftvi,  1901,  p.  406. 

'If  iNfeeMary  the  Circuit  Co«rt  bat  power  to  render  an  order  to  that  effect 
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under  his  supervision  is  not  receiving  proper  care  and 
treatment,  he  has  power  to  remove  it  from  the  private  home 
in  which  it  is  placed,  and  return  it  to  the  association  or 
county  from  which  it  came.  Every  association  caring  for 
children  is  required  to  send  each  month  to  the  Board  of 
State  Charities  the  name,  age  and  description  of  every  child 
received,  and  of  each  child  indentured  during  that  period ; 
and  the  name  and  place  of  residence  of  each  person  to 
whom  any  child  has  been  apprenticed.' 

At  first  there  was  a  disposition  on  the  part  of  the  direc- 
tors of  both  public  and  private  orphanages,  to  resent  what 
was  called  State  interference  on  the  part  of  the  Board.  But 
when  these  authorities  fully  understood  the  plans  and  pur- 
poses of  the  law,  they  heartily  cooperated  with  the  State 
agent.* 

The  law  went  into  effect  April  i,  1897.  From  that  date 
to  October  31,  1901,  eight  hundred  and  fifty-two  children 
were  placed  in  families.  Of  these  six  hundred  and  twenty- 
four,  or  more  than  73  per  cent,  still  remained  ofT  public  sup- 
port.3  The  following  figures  show  the  changes  in  the  poor- 
house  population  in  the  last  decade : 

1891.      1897.       i^<       19^'       19^1* 
Sept  I.    Aug.  31.   Aug.  31.   Oct  31.   Oct.  31. 
Dependent  cbildreii  in  poorhouies.  432*        232*         I03t         49t  64t 

*Cliildraiiioders6]r««no£«g«.  t  Children  voder  xj  ytan  of  agt. 

As  it  costs  about  $100  per  annum  to  support  a  child  in  a 
county  poor  asylum,  there  was  a  saving  of  public  expense 
for  the  year  1901  alone,  of  about  $60,000.  This  financial 
benefit  does  not  include  that  greater  reduction  of  the  future 
costs  of  pauperism  and  the  improved  moral  and  physical 
condition  of  the  children. 

>  Laws,  1897,  pp.  44-8.  *  Reft  Bd.  Si.  Ckar,,  1897,  p.  33. 

^Ri^tBd.  SL  Char.,  1901,  p.  103. 
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The  number  of  children  reported  as  visited  in  1901  is 
1,069.  Of  these  841  were  reported  as  "doing  well/'  158  as 
^* doing  fairly  well,"  70  as  "doing  poorly,"  48  as  "trans- 
ferred," and  80  returned  to  the  counties.  The  total  number 
of  children  in  orphans'  homes  October  31,  1901,  was  1,690; 
in  county  poor  asylums  on  the  same  day  there  were  64  chil- 
dren under  seventeen.'  Fifty-eight  counties  had  no  children 
tinder  seventeen  in  their  county  poor  asylums.'  While  there 
has  been  such  a  remarkable  decrease  in  the  number  of  chil- 
dren in  the  county  poor  asylums,  it  has  not  been  attended 
by  an  unusual  increase  of  children  in  the  orphanages.  The 
total  number  of  juvenile  dependents  in  all  institutions  in 
1 89 1  was  1,447  or  6.6  persons  in  each  10,000  of  the  popu- 
lation; in  1900  it  was  1,682  or  6.64  in  each  io,ooo3. 

In  1896  the  average  period  during  which  children  remained 
in  the  county  asylums  was  affirmed  to  be  not  less  than  three 
years^.  In  1900,  by  careful  computation,  it  was  shown  to  be 
a  little  less  than  one  year  and  nine  months^.  In  the  Sol- 
diers' and  Sailors'  Orphans'  Home  a  greater  effort  has  also 
been  made  to  place  the  children  in  the  care  of  private 
families^. 

It  does  not  seem  extravagant  to  predict  that  the  following 
advantages  which  are  claimed  for  the  new  law  will  be  real- 
ized: (i)  Tax-payers  will  be  relieved  by  a  reduction  of 
expenditures;  (2)  Children  will  betaken  from  the  county 
poor  asylums;  (3)  The  temporary  storage  of  troublesome 
and  unwanted  children  in  orphan  asylums  will  be  discour- 
aged and  prevented ;  (4)  Evils  of  aggregation  in  State  in- 
stitutions will  be  avoided  and  the  benefits  of  a  period  of 

^  Twenty-seven  o!  these  were  under  three  years  o!  tge,  and  hence  not  subject 
to  the  law. 

*  Ii£p't  Bd.  Si,  Char,^  1901,  pp.  loi,  103, 107,  iia. 

^ReftBd,  Sf.  CAar.,  1900,  p.  74. 

« IHd.,  1896,  p.  37.  *  IM^  1900,  p.  148.  *  IHd^  1900,  p.  42. 
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institution  training  will  be  secured;  (5)  The  elasticity  of 
the  system  will  permit  the  exercise  of  individuality  in  the 
management  of  difTerent  institutions,  allowing  adjustment  to 
local  conditions;  and  (6)  Local  interest  in  child  saving  and 
local  pride  in  home  institutions  will  be  preserved  and 
fostered*. 

In  1 901  a  law  was  passed  which  authorizes,  but  does  not 
require,  the  creation  of  a  board  of  guardians*  in  each  county^ 
These  boards  are  required  to  report  to  the  Board  of  State 
Charities  as  often  and  in  such  manner  as  the  latter  may 
require^. 

{c)  The  Feeble- Minded.  Another  class  of  the  poor- 
house  population  which  has  received  more  thoughtful 
consideration  from  the  State  Board  of  Charities  is  the 
feeble-minded.  While  the  inmates  of  the  School  for  Feeble- 
Minded  Youth  have  increased  in  number  from  378  in  1891 
to  795  in  1901,  there  has  been  no  diminution  of  the  number 
of  such  unfortunates  in  the  county  asylums.  On  the  con- 
trary the  number  has  increased  within  the  same  time  from 
834  to  916.  Of  these,  436  are  females  over  fifteen  years  of 
age^,  many  of  whom  are  the  mothers  of  from  six  to  ten 
feeble-minded  children.  ''  It  is  not  unusual  to  find  in  a  pooc 
asylum  three  generations  of  feeble-mindedness'." 

The  Board  repeatedly  emphasized  the  importance  of  the 
custodial  care  of  the  feeble-minded  femalesS  not  only  upon 
humane  grounds,  but  also  for  reasons  of  economy  as  well.. 
These  women  being  incapable  of  defending  themselves 
against  the  influences  of  immorality,  become  the  mothers  oi 

*  RiftBd.  St.  Char.^  1897,  P«  *^ 

'  See  pages  152-3  abore  for  the  powers  of  such  boards. 

»  Laws^  1901,  pp.  369-373- 

«Of  these  206  are  between  the  ages  of  15  and  45. 

^RefiBd.  Si.  Char.,  1899,  P-  45?  «90O,  pp.  64-67;  1901,  pp.  53,  71, 77.. 

•  IHd..  1893,  p.  66;  1894,  pp.  7,  50-3;  1895,  p.  la;  1900^  pp.  15,  64-67.. 
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children  ''usually  illegitimate  and  almost  invariably  deficient 
mentally."  The  expense  of  supporting  such  women  in  a 
State  institution  would  be  little  if  any  greater  than  the  cost 
of  maintaining  them  in  county  institutions;  besides,  the 
State  would  eventually  be  saved  a  great  expense  in  the  care 
or  punishment  of  their  progeny. 

The  logical  and  persistent  advocacy  of  this  plan  by  the 
Board  of  State  Charities  produced  so  deep  an  impression 
upon  the  philanthropists  and  the  public  generally,  that  in 
1 90 1  the  Legislature  enacted  a  law  to  carry  out  this  policy.' 

In  regard  to  the  male  adult  feeble-minded,  the  Board  has 
expressed  the  opinion  that  the  best  solution  of  this  problem 
is  to  be  found  in  their  colonization  upon  farms,  where  their 
energies  might  be  directed  into  the  most  healthful,  and,  at 
the  same  time,  most  profitable  channels.* 

(d)  The  Administration  of  County  Poor  Asylums.  Another 
recommendation  which  had  been  made  by  the  Board  of  State 
Charities,  was  given  legal  sanction  in  1899.  County  com- 
missioners are  now  required  to  appoint  a  superintendent  of 
the  county  asylum  who  serves  for  a  term  of  two  years  unless 
sooner  removed  for  cause.  His  salary  is  fixed  by  the  board 
of  county  commissioners.  This  provision  abolishes  entirely 
the  contract  system  which  still  existed  in  a  few  counties. 
The  law  enumerates  certain  qualifications  as  to  character, 
disposition,  executive  ability,  education  and  experience 
which  are  required  of  the  superintendent ;  and  then  it  pro- 
ceeds to  state;  "No  considerations  other  than  character, 
competence  and  fitness  shall  be  allowed  to  actuate  the  com- 
missioners in  the  selecting,  continuing  or  discharging  any 
superintendent  or  other  officer."  It  is  the  hope,  perhaps 
delusive,  that  this  advisory  clause  may  serve  to  eradicate  all 
evidences  of  partisanship  from  the  control  of  the  asylums. 

^  Lams^  1901,  pp.  156-8.    See  also  pages  i6i-a  above. 
*  Reft  Bd.  SL  Char,,  1895,  P-  ^* 
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A  considerable  degree  of  centralization  is  secured  in  the 
requirement  that  the  superintendent  of  any  county  asylum 
shall  "  carefully  observe  the  rules  and  regulations  prescribed 
by  the  county  commissioners  and  be  guided  by  the  suggest 
tions  which  may  be  made  to  him  by  the  Board  of  State 
Charities  and  by  the  Board  of  County  Charities  and  Correc- 
tions "  in  any  county  where  the  same  shall  exist.  It  is  his 
duty  also  to  make  such  reports  to  the  Board  of  County  Com- 
missioners and  to  the  Board  of  State  Charities  as  may  be 
required'.  Additional  weight  is  here  given  to  the  sugges- 
tions of  the  Board  by  making  them  mandatory. 

{$)  Boards  of  County  Charities  and  Corrections.  The 
Board  of  State  Charities  was  not  so  short-sighted  as  to  pre- 
sume that  the  annual  or  semi-annual  visits  made  by  its  sec- 
retary or  some  of  its  members  to  the  county  institudonst 
were  sufficient  to  conserve  the  best  interests  of  the  people 
or  the  welfare  of  the  inmates.  They  perceived  the  advant- 
age to  be  derived  from  enlisting  local  pride  and  interest  in 
these  efforts  for  the  improvement  of  the  dependent  and  de- 
linquent classes.  Indeed*  in  some  counties  such  an  interest 
had  already  led  to  beneficial  results  from  the  visits  of  volun- 
tary bodies  of  humane  and  public  spirited  citizens*.  But 
there  was  need  of  such  inspection  made  regularly  by  some 
official  and  impartial  body  of  competent  persons.  The 
Board  of  State  Charities  recommended  the  establishment  of 
a  local  board  of  visitors  in  each  county.  ''  No  institution/' 
it  said,  *'  left  solely  to  itself  and  its  own  officers  will  escape 
getting  into  a  rut.  The  fresh  eye  and  mind  of  the  outsider 
will  always  see  something  to  which  custom  has  dulled  the 
eyes  of  those  who  see  it  every  day^." 

An  act  was  passed  in  1899  creating  such  local  boards. 
By  authority  of  this  law  the  Judge  of  the  Circuit  Court  may, 

>Z«M,  1899,  pp.  103-5. 

" Reft  Bd.  Si.  Ckar.^  1891,  p.  46.  •  Ibid.^  1893,  P«  «7- 
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and  upon  the  petition  of  fifteen  reputable  citizens  must»  ap- 
point a  bi-partisan  Board  of  County  Charities  and  Correc- 
tions composed  of  six  persons*  of  whom  at  least  two  must 
be  women.  The  members  serve  without  compensation.  The 
board  is  required  to  meet  quarterly  or  more  often  if  neces- 
sary. It  has  full  power  to  visit  and  carefully  and  thoroughly 
inspect,  by  the  whole  board  or  by  its  committee,  all  charit- 
able and  correctional  institutions  of  the  county  that  may 
receive  any  support  from  the  public  fund.  It  is  their  duty 
to  ascertain  whether  the  rules  laid  down  by  the  board  of 
county  commissioners  for  the  control  of  each  institution  and 
the  suggestions  ofTered  by  the  Board  of  State  Charities  are 
being  complied  with.  They  may  make  suggestions  to  the 
persons  in  charge  of  the  institution  as  to  improved  adminis- 
tration, and  may  report  to  the  board  of  county  commission- 
ers or  other  ofiicials  having  jurisdiction,  any  facts  which 
ought  in  their  judgment  to  be  known  by  these  officials.  In 
case  the  board  finds  a  state  of  things  in  any  institution  which 
is  injurious  to  the  inmates  of  it  or  to  the  county,  or  which  is 
contrary  to  good  order  and  public  policy,  it  is  their  duty  to 
address  a  memorial  to  the  board  of  county  commissioners 
or  other  ofiicials  having  jurisdiction,  in  which  they  shall  set 
forth  the  facts  observed  and  suggest  the  remedies  that  seeiD 
to  them  necessary.  This  board  of  county  charities  and  cor- 
rections makes  quarterly  reports  to  the  board  of  county 
commissioners,  showing  the  condition  of  the  institutions  vis- 
ited during  the  year,  and  an  annual  report  to  the  Judge  of 
the  Circuit  Court ;  it  sends  copies  of  all  reports  and  mem- 
orials to  the  Board  of  State  Charities.  It  has  authority  to 
call  upon  the  Secretary  of  the  Board  of  State  Charities  for 
advice  and  assistance^ 

By  October  31,  1901,  such  boards  had  been  appointed  io 

>  Uws,  1899,  PP-  5o-» ;  »9oo^  P-  41a* 
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50  of  the  92  counties.'  "  Some  have  rendered  very  efficient 
service.  Their  reports  have  led  to  an  improvement  in  the 
condition  of  the  inmates,  repairs  to  buildings,  and  more  sat- 
isfactory management.  It  is  almost  impossible  to  have  these 
representatives  of  the  people  visiting  the  public  institutions 
quarter  after  quarter  and  making  known  to  the  officials  and 
the  public  through  the  local  press  the  facts  they  find  and 
the  needs  existing,  without  better  conditions  resulting." » 

(f)  Outdoor  Relief.  Probably  the  most  appreciable  influ- 
ence which  the  Board  of  State  Charities  has  exerted  in  re- 
spect to  local  charity,  is  to  be  found  in  connection  with  the 
"  out-door  "  relief  or  the  aid  which  is  administered  by  the 
township  trustees  to  the  poor  not  kept  in  the  county  asylums 
and  orphanages. 

Prior  to  1896  there  was  no  means  of  obtaining  informa- 
tion as  to  the  number  of  persons  relieved,  the  number  of 
times  individuals  applied  for  aid  or  the  reasons  for  asking 
assistance.  It  was  known,  through  the  reports  of  the  Bureau 
of  Statistics,  that  the  amount  expended  was  very  large.'  But 
whether  it  was  expended  corruptly  and  wastefully,  or  hon- 
estiy  and  wisely,  no  man  could  know. 

In  order  that  it  might  have  some  basis  for  rational  action 
in  the  future,  the  Legislature  in  1895,  *^^  response  to  the 
recommendation  of  the  Board  of  State  Charities,  enacted  a 

1  Rtft  Bd,  St.  Char.t  1901,  p.  24.  >  IHd.,  1899.  p.  S4. 

'  AmcmntB  expended  by  township  tratteet  for  poor  relief  (including  medicil 
aiusUnce): 

1891 fc^'S^S  95  -^S^ 

i«93 5".503  35  232 

1894 586,232  27  .268 

1895 630,16879  .289 

1900 209,95622  x>83 

Refifs  Bunau  tfSUUiUUs,  i89i,p.  141;  1893,  P«  ^7;  «894*  PP.  92.96;  1895, 
PP-  5«»  55. 
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law  requiring  township  overseers  and  other  persons  admin- 
istering relief  from  public  funds  to  persons  who  are  not  in- 
mates of  any  public  institution,  to  keep  a  record,  giving 
among  other  facts  the  name,  age,  sex,  and  nationality  of 
every  person  receiving  aid,  the  amount  of  aid  furnished  and 
the  date.  Two  copies  of  this  record  are  to  be  filed  in  the 
office  of  the  auditor  of  the  county.  It  is  unlawful  for  the 
county  commissioners  to  allow  payment  of  the  expense  of 
the  relief  until  this  is  done.  The  auditor  transmits  quarterly 
one  of  the  duplicate  copies  to  the  Board  of  State  Charities'. 
There  was  some  neglect  and  carelessness  in  making  the  re- 
ports the  first  two  years.  But  the  Board  was  insistent ;  and 
since  i89t>  prompt  reports  have  been  had  from  every  town- 
ship trustee.  The  number  of  persons  receiving  aid  was 
startling.     The  need  of  radical  legislation  was  convincing. 

The  next  step  in  the  direction  of  reform  was  to  transfer 
the  burden  of  the  outdoor  relief  furnished  by  trustees  from 
the  county  to  the  township*.  This  makes  the  trustee  more 
cautious  in  the  granting  of  relief,  since  his  constituents 
hold  him  responsible  for  the  expenditure  of  their  taxes. 

Two  years  later  a  law  slill  more  complete  in  its  details 
was  enacted.  It  requires  the  trustee  carefully  to  investigate 
the  circumstances  of  poor  persons  applying  for  aid — their 
legal  residence;  the  condition  of  their  health,  present  and 
previous  occupation,  ability  and  capacity  of  themselves  and 
other  members  of  the  family  for  labor,  the  cause  of  their 
distress,  and  whether  such  persons  have  relatives  able  and 
willing  to  aid  them.  He  must  refuse  regular  aid  to  able- 
bodied  persons,  unless  they  attempt  to  find  work  for  them- 
selves; but  he  must  help  them  in  their  search  for  work. 
The  overseer  can  not  give  aid  a  second  time  until  he  has 
asked  the  lelatives  of  the  applicant  (if  he  has  any)  to  furn- 
ish assistance  to  him.     Wiien  the  amount  of  aid  given  to 

*  Laws^  1895,  PP-  241-2.  '  Hfid^  1S97,  P«  *3^ 
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any  poor  person  or  family  equals  $15,  [or  when,  being  less 
than  $15,  it  extends  over  a  period  of  three  months,]  the  trus- 
tee cannot  legally  grant  further  aid  without  the  approval  of 
the  county  commissioners.  A  duplicate  copy  of  the  state- 
ment of  every  such  case  submitted  to  the  county  board, 
must  be  filed  with  the  county  auditor,  who  transmits  it  to 
the  B.>ard  of  Slate  Charities.  Permanent  charges  must  be 
removed  to  the  county  asylum.  The  restrictions  surround- 
ing the  granting  of  aid  to  transients  reduce  the  assistance 
given  to  tramps  to  almost  nothing.  '*  All  allowances  for 
charitable  purposes  made  from  the  public  funds  by  any 
officers  either  of  the  county  or  of  the  township,  shall  be 
reported  quarterly  by  the  county  auditor  to  the  Board  of 
Stue  Charities'." 

The  law  was  denounced  as  impracticable.  It  was  believed 
that  its  operation  would  cause  the  county  asylums  to  be 
filled.  These  predictions  have  not  been  realized.  The  fol- 
lowing statistics  will  show  the  eflTects  of  the  laws  which  have 
been  passed  within  the  last  six  years.  The  year  1895  was 
the  last  before  reports  were  required;  the  year  1898  was  the 
last  full  year  under  the  laws  of  1895  and  1897. 

No.  of  persons  receiving  aid 

fr jm  towDsfiip  trustees 75»i I9          4^)3^           52,801 

No.  of  times  aid  was  given i7J,o88           ^AtSA,^           79»4^l 

Tout  amount  of  ai't  given..  f6jo,  168.79  $375,206.92  1209,956.22  1236,724.00 

Poor  Asylum  poimlation 3>  <02            3>096             3,091 

The  figures  for  1S95, 1900  and  1901  include  both  outdoor 
and  medical  relief;  those  for  T898  do  not  include  medical 
relief.  The  figures  for  1900  and  1901  embrace,  also,  about 
$20,000  expended  by  trustees  under  the  compulsory  educa- 
tion law  to  enable  indigent  children  to  attend  school.  Com- 
paring the  years  1895  and  1900,  a  reduction  of  more  than 
*  LamSf  1897,  pp.  121-123.  The  part  in  brackets  was  omitted  in  the  law  of  1901* 
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$420,0CX>  or  66  per  cent,  is  observed.  Comparing  the  years 
1898  and  1900,  it  is  noticed  that  the  number  of  persons 
aided  has  been  decreased  by  28,750,  and  the  amount  of  aid 
given,  by  $165,250.70.  The  increase  in  the  number  of  per- 
sons aided  and  the  amount  of  aid  given  in  1901  as  com- 
pared with  1900,  is  due  in  part  to  the  fact  that  "  during  that 
year  the  poor  relief  was  administered  by  an  entirely  new  set 
of  trustees,  who  came  to  the  office  without  experience  or 
familiarity  with  the  law*." 

After  making  due  allowance  for  the  period  of  prosperity, 
there  is  no  doubt  but  that  this  decline  is  due  chiefly  to  the 
legislation  and  supervision  of  the  past  six  years.  In  twenty- 
six  townships  no  relief  whatever  was  given  in  1 899.  Paupers 
who  had  in  many  cases  been  receiving  permanent  aid,  were 
dropped ;  and  they  found  sonie  means  of  keeping  out  of  the 
poor-house  and  the  suffering  has  not  increased.  The  number 
of  persons  in  the  poor  asylums  has  decreased  not  only  rela- 
tively but  absolutely". 

(VII)  The  Board  of  State  Charities  and  the  State  Institu- 
tions, The  influence  of  the  Board  in  the  State  institutions 
has  been  quite  as  marked  and  beneficial.  Almost  at  once 
it  attained  in  a  high  degree  the  confidence  of  the  public  as 
well  as  that  of  the  managers  of  the  State  institutions.  Some 
of  the  scandals  prior  to  1889  were  humiliating  indeed.  But 
often  honest  officers  had  to  remain  under  the  odium  of 
malicious  and  unfounded  charges,  until  the  General  As- 
sembly at  its  subsequent  meeting  could  make  an  official  ex- 
amination. In  the  meantime  the  reports  might  have  grown 
into  a  wide-spread  scandal.  So  the  honest  and  capable 
managers  quickly  realized,  that  an  impartial  official  board 

*  Ind,  BulUHn  0/  Char,  and  Ccr,^  March,  1902,  p.  la. 

'Is  189 1  there  were  14*8  persons  in  each  10,000 of  the  population  who  wer« 
cared  for  in  poor  asylums;  in  1901,  only  12.2  persons  in  each  io/xx>  were  so 
fcported.    ReftBd,  St.  Chmr.^  1901,  p.  80. 
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with  legal  powers  of  investigation  was  a  strength  to  them 
and  a  defence  against  false  rumors  and  calumnies.  On  the 
other  hand,  if  there  was  truth  in  the  charges,  the  evils  might 
be  quickly  redressed  without  the  unnecessary  noise  and  pub- 
licity which  tend  to  break  down  popular  confidence  in  pub- 
lic institutions.  The  Board  has  been  aptly  characterized  as 
a  **  representative  of  the  public  in  the  institutions "  and  a 
"  representative  of  the  institutions  before  the  public." ' 

In  most  cases  of  complaint  to  the  Board  the  matters  re- 
quiring attention  have  been  brought  to  the  notice  of  the 
superintendent  of  the  institution  concerned,  and  no  further 
action  has  been  needed.'  Better  administrative  methods 
were  secured  in  some  institutions  without  legislative  action, 
through  the  suggestion  of  the  Board.  One  instance  of  this 
was  the  general  adoption  of  the  plan  of  purchasing  supplies 
by  public  contract.  This  reform  destroyed  at  once  a  pro- 
lific source  of  malicious  attacks.^ 

(a)  Non-partisan  Administration.  In  its  first  report  the 
Board  of  State  Charities  made  an  appeal  for  the  non-partisan 
management  of  the  State  Institutions.  The  first  step  in  this 
direction  was  to  take  the  appointing  power  from  the  legisla- 
tive department  and  place  it  in  the  hands  of  the  Chief  Ex- 
ecutive. This  was  done  in  1893.  The  Governor  was  em- 
powered ''to  appoint  all  the  officers  for  all  Benevolent, 
Educational,  Penal,  Reformatory  and  other  Institutions  of 
the  State,  and  all  other  officers  of  the  State  whose  election 
or  appointment  is  now  vested  in  the  General  Assembly  by 
law."*  He  was  given  authority  to  remove  any  of  these  offi- 
cers for  incompetency,  malfeasance  in  office,  or  for  any  other 
just  cause,  furnishing  to  the  person  accused  a  statement  of 

>  Reft  Bd,  Si,  Ckar.,  1893,  P-  29. 

^IHd,^  1891,  p.  33  '  JHd.t  1891,  p.  23. 

*  Except  the  State  Librarian  and  State  House  Engineer. 
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the  cause  of  removal,'  This  law  placed  the  responsibility 
where  it  belonged,  but  did  not  guarantee  the  elimination  of 
party  motive  in  making  the  appointments.  The  influence 
for  good  was  immediately  felt.  In  October  of  that  same 
year  the  Board  of  State  Charities  was  gratified  to  say: 
**  Never  in  the  history  of  State  charitable  institutions  has 
their  management  been  freer  from  the  corrupting  influences 
of  partisan  politics  than  to-day,  and  never  has  merit  been  so 
nearly  the  only  test  of  fitness  for  employment  in  these  insti- 
tutions." • 

At  the  next  session  of  the  General  Assembly  two  other 
laws  regulating  the  appointment  of  boards  of  managers  of 
State  institutions  were  enacted.  The  first '  of  these,  which 
was  passed  over  the  Governor's  veto,  was  retrogressive.  It 
deprived  the  Governor  of  the  power  of  appointing  the 
boards  of  directors  for  the  prisons  for  men,  and  gave  that 
authority  to  an  **  appointing  board  "  composed  of  the  Gov- 
ernor, Auditor,  Treasurer,  Secretary  of  State  and  Attorney- 
General,  a  majority  of  whom  differed  from  the  Governor,  but 
concurred  with  the  Legislature,  in  their  political  opinions. 
The  sole  power  to  remove  any  member  of  these  boards  lay 
with  this  appointing  power. 

The  other  law  was  so  diverse  in  its  tenor  that  it  seems 
strange  that  it  was  fathered  by  the  same  Legislature.  By  it 
the  management  of  the  four  hospitals  for  the  insane  and  the 
two  institutions  for  the  education  of  the  blind  and  the  deaf 
and  dumb  was  vested  in  boards  of  control  for  the  respective 
institutions,  each  consisting  of  three  members  "of  known 
fitness,  probity  and  high  character."  These  eighteen  trus- 
tees were  to  be  appointed  by  the  Governor,  not  more  than 
nine  of  them  to  belong  to  the  same  political  party.     The 

>Z«fM,  1893,  pp.  137-8. 

^ReftBd,  St,  Char.,  1893,  P«  'S- 
^LavfS,  1895,  pp.  160-3. 


199]  CHARITIES  AND  CORRECTION  199 

Governor  was  to  designate  the  institution  for  which  each 
person  was  appointed,  but  not  more  than  two  persons  on 
each  board  could  be  members  of  the  same  political  party.' 
This  was  an  advance  step  towards  placing  their  control  upon 
a  non-partisan  basis.  The  law  was  almost  universally  ap- 
proved. Two  years  later  a  concession  was  again  made  to 
the  politicians,  by  a  modification  of  the  law  providing  that 
not  more  than  twelve  of  these  eighteen  trustees  should  be- 
long to  the  same  political  party.*  This  change  made  it  pos- 
sible for  the  party  in  power  to  have  a  majority  of  the  trus- 
tees on  each  of  the  six  boards  of  control.  Governor  Mount, 
a  consistent  and  devoted  friend  of  reform,  refused  to  take 
any  advantage  which  might  be  derived  from  this  law  and, 
as  far  as  possible,  re-appointed  the  trustees  whose  terms  ex- 
pired during  his  administration. 

In  1897  the  power  to  appoint  the  members  of  the  boards 
of  control  of  the  State  Prisons  was  restored  to  the  Governor.* 
But  the  laws  did  not  compel  the  appointment  of  bi-partisan 
boards.  At  the  next  session  the  board  of  managers  of  the 
Reformatory  was  by  law  required  to  be  bi-partisan.^  Thus, 
the  only  institution  left  under  political  control  is  the  State 
Prison.  In  fact,  if  not  in  law,  its  present  management  rests 
upon  the  sound  principle,  that  one's  political  belief  should 
not  be  considered  in  the  appointment  to,  or  retention  in, 
office.* 

Prior  to  1897  ^^  Legislature  attempted  to  ascertain  the 
needs  of  the  State  institutions  by  means  of  ''junketing" 
committees.  These  "  excursions  "  necessitated  the  absence 
of  members,  often  interfered  with  legislative  business  and 
furnished  little  or  no  reliable  information.  By  an  act  of 
1897,  amended  in  1901,  the  Governor  Is  empowered  to  ap- 

*  Laws^  1895,  PP«  300-1.  ■  IHd^  1897,  P«  *58« 

*Laws,  1897,  PP*  69--70»  241-2.  *Iduf^  1899,  p.  410. 

*Rifi  Bd.  St.  Ckar,,  1899,  pp.  5,  6. 
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point,  ten  days  after  each  general  November  election,  a  bi* 
partisan  committee  composed  of  three  members-elect  of  the 
General  Assembly  (one  Senator  and  two  Representatives), 
It  is  the  duty  of  this  committee  to  visit  the  penal,  benevo- 
knt  and  educational  institutions ;  to  investigate  their  needs 
and  necessities,  and  to  make  a  report  to  the  Legislature,  stat- 
ing the  amount  of  appropriation  which  they  deem  absolutely 
necessary  to  meet  the  wants  of  each  institution.'  The  opera- 
tion of  the  law  has  been  very  satisfactory.  The  recommenda- 
tions of  the  committee  have  been  generally  accepted.  They 
have  not  only  saved  the  State  unnecessary  expenditures  but 
have  also  protected  the  institutions  from  a  niggardly 
economy. 

A  law  of  1899  regulating  the  reports  of  officers,  gives  the 
Auditor  of  State  a  more  thorough  knowledge  of  the  various 
kems  of  expenditure  of  all  institutions  for  which  money  is 
appropriated  from  the  treasury  of  the  State.* 

The  results  following  from  the  displacement  of  the  spoib 
system  have  been  an  increased  efficiency  in  management,  a 
more  extended  service  to  the  State  at  a  greatly  reduced  cost, 
a  higher  standard  in  public  life  and  an  absence  of  scandab 
and  corruption.  Comparing  the  year  1891 — the  first  in 
which  satisfactory  reports  were  obtained  by  the  Board  of 
State  Charities — with  the  year  1899,  the  reduction  in  cost  to 
the  State  since  the  non-partisan  management  was  introduced 
becomes  striking.  The  per  capita  cost  of  gross  maintenance 
of  the  charitable  institutions  in  1891  was  $229.79;  for  1899 
it  was  $167.37,  a  reduction  of  $62.42  per  capita.  If  this 
difference  is  muhiplied  by  the  daily  average  number  of  in- 
mates, the  result  will  show  that  the  cost  in  1899  would  have 
been  at  the  former  rate  under  the  old  system,  $328,470 
greater  than  it  was.3     While  average  prices  fell  from  100.6 

^Lcnoi,  1897,  PP- 16»  «7;  190".  PP-  75-6.  ^ Laiws^  1899,  p.  407. 

Reft  Bd,  Si.  Char.,  1900,  pp.  7,  8. 
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in  1 89 1  to  86.5  in  1899— about  14  per  cent./  the  reduction 
in  the  cost  per  capita  was  more  than  27  per  cent.  It  is, 
therefore,  evident  that  this  decrease  in  the  expenditures  of 
State  institutions  cannot  be  explained  by  alleging  a  corre* 
sponding  fall  of  prices.  Now,  this  saving  to  the  tax  payers 
has  been  effected  without  depriving  any  person  of  the  aid 
which  he  would  have  had  with  the  greater  expense.  In  fact, 
the  number  of  inmates  of  these  institutions  was  greater  in 
1900  than  in  1891.  Not  only  has  the  number  of  unfortu- 
nates cared  for  increased,  but  in  the  treatment  of  these 
there  has  been  great  improvement  Those  most  competent 
to  speak  do  not  hesitate  to  say :  "  Never  before  were  the  in* 
mates  of  our  institutions  so  well  cared  for  at  so  little  cost  as 
now."  * 

{b)  The  Hospitals  for  the  Insane^  While  progress  has 
been  made  in  the  care  of  the  insane,  there  remains  much  to 
be  done.  The  great  need  is  for  sufficient  accommodations 
for  the  incurable  insane.  The  number  of  insane  confined  in 
jails  and  county  asylums  or  detained  at  home  is  between  600 
and  700,  or  about  15  or  16  per  cent,  of  the  total  insane 
population.  A  large  number  of  these  are  incurable.^  In 
urging  the  necessity  for  the  care  of  this  class  the  Board  con*> 
eludes :  "  If  the  history  of  the  matter  could  be  written  in 
full,  if  particulars  could  be  given  of  the  numerous  sorrowful 
and  distressing  cases,  the  struggle  and  disappointments,  the 
nnhappiness  caused  by  the  return  of  chronic  insane  to  their 
families,  or  to  the  county  poor  asylum ;  the  expense  to  the 

^  BuOetin  Department  of  Labcr^  No.  27  (March,  1900},  p.  275. 

^Reft  Bd,  St,  Char,t  1900,  p.  8.  Compmre  also  the  complimentary  references 
to  Indiana  inatitotioni,  quoted  hy  GoTemor  Mount  in  The  Indiana  BulUtin  of 
CkariHes  and  Corrections  for  June,  igoi,  pp.  16,  17. 

*Refi  Bd  St.  Char,,  1900,  pp.  61-3.  A  bill  for  an  act  to  establish  an  asylum 
for  this  class  passed  the  Senate  in  1899,  but  failed  to  become  a  law  because  the 
Senate  refused  to  concur  in  the  House  amendments.  Sen,  Joum,,  1899,  pp.  586, 
1003;  HoMSi  Jotem,^  1162, 
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counties  which  have  tried  to  make  proper  provision  for 
them,  the  sufferings  of  the  insane  when  county  commission- 
ers have  been  penurious,  or  superintendents  of  poor  asylums 
inhuman  or  careless,  if  all  this  could  be  written  the  case 
would  be  far  stronger." '  Other  recommendations  of  the 
Board  of  State  Charities  are :  the  founding  of  a  village  under 
the  control  of  the  State  for  all  epileptics ;  and  the  establish- 
ment of  colonies  for  able-bodied,  harmless,  chronic  insane, 
apart  from,  yet  under  the  supervision  of,  the  hospitals  for 
the  insane." 

(^)  Penal  and  Reformatory  Institutions.  There  is  no 
better  illustration  of  the  respect  which  is  entertained  for  the 
opinions  and  recommendations  of  a  body  of  experts  than 
that  found  in  the  legislative  and  administrative  history  of  the 
penal  institutions  of  Indiana  during  the  past  decade. 

( I )  Recommendations  of  the  Board  of  State  Chanties.  In 
the  first  report  of  the  Board  the  following  recommendations 
were  made : 

(i)  The  establishment  of  an  intermediate  prison  or  a  re- 
formatory for  men ; 

(ii,  iii)  The  introduction  of  the  indeterminate  sentence  and 
the  parole  system ; 

(iv)  The  adoption  of  the  Bertillon  system  of  registration; 

(v)  The  beginning  of  legislation  leading  up  to  an  habitual 
criminals'  law ; 

(vi)  The  increase  of  the  salaries  of  prison  wardens  and 
the  absolute  prohibition  of  perquisites ; 

(vii)  The  transference  of  the  insane  convicts  to  one  of 
the  hospitals  for  the  insane ; 

(viii)  The  application  of  the  surplus  earnings  of  prisons 
to  the  benefit  of  the  prisoners ; 

(ix)  Better  provision  for  the  education  of  criminals; 

(x)  The  abolition  of  degrading  forms  of  punishment; 

*  RepU  Bd.  SL  Char.^  1892,  p.  32.  « IHd,,  1899,  p.  9. 
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(xi)  Non-partisanship  in  the  management  of  penal  and 
reformatory  institutions ; 

(xii)  The  authorization  of  the  appointment  of  a  State  visi- 
tor to  have  access  to  all  inmates  of  the  penal  and  reforma- 
tory institutions  to  give  them  personal  counsel  and  encour- 
agement, and  to  visit  those  on  parole/ 

In  subsequent  years  these  recommendations  were  repeated 
and  others  were  added : 

(xiii)  The  complete  separation  of  the  Indiana  Reform 
School  for  Girls  from  the  Women's  Prison  ;■ 

(xiv)  A  modification  of  the  law  regulating  the  discharge 
of  prisoners  ;3 

(xv)  The  enactment  of  a  probation  law  providing  for  the 
suspension  of  sentence  in  certain  cases  ;^ 

(xvi)  The  discontinuance  of  the  practice  of  receiving 
Federal  prisoners  in  the  State  prison  ;* 

(xvii)  The  extension  of  the  indeterminate  sentence  and 
parole  law  to  convicts  in  the  State  prison,  sentenced  before 
the  passage  of  the  law  or  for  a  definite  period  ;^ 

(xviii)  The  further  restriction  of  the  right  of  the  public  to 
visit  State  institutions.^ 

It  is  instructive  to  note  how  many  of  these  proposals 
have  been  incorporated  into  law  and  how  beneficial  such 
laws  have  been  in  their  operation. 

(2)  Reforms  Accomplished.  At  the  session  immediately 
following  the  first  report  of  the  Board,  numerous  bills  em- 
bodying their  suggestions  were  introduced,  but  only  two 
were  enacted  into  law.  These  increased  the  salaries  of 
wardens  and  forbade  the  retention  of  perquisites.^ 

Two  years  later  a  law  was  passed  which  prescribes  condi- 
tions under  which  corporal   punishment  may  be  inflicted 

*  Reft  Bd.  St.  Clar.,  1890,  pp.  28-9,  30-35.  •  Hid.,  1894,  p.  69. 

*IKd^  1895,  P*  13*  *IM.,  1896,  pp.  ia-13.  *IHd,,  1898,  pp.  17,  18. 

•Ztfwi,  1891, pp.53,  353^ 
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upon  convicts.  To  make  the  law  effective  in  its  operations, 
it  is  required  that  a  discipline  record  be  kept  in  which  all 
punishments  are  to  be  entered.  It  is  made  the  duty  of  the 
Secretary  of  the  Board  of  State  Charities  at  least  quarterly 
to  read  and  sign  this  record.  Since  then  the  managing 
boards  of  the  Reformatory  and  the  State  Prison  have  volun- 
tarily introduced  the  use  of  different  uniforms  for  the  differ- 
ent grades.  The  class  to  which  a  prisoner  may  be  assigned, 
is  determined  by  his  own  conduct  in  the  prison. 

A  law  authorizing  the  transfer  of  insane  convicts  from  the 
State  prison  to  the  insane  asylum  was  passed  in  1895.' 
However,  this  was  not  carried  out  for  lack  of  room.  In 
1899  the  establishment  of  a  hospital  for  the  criminal  insane 
was  authorized.  It  was  to  be  located  at  Jeffersonville  under 
the  control  of  the  managers  of  the  Indiana  Reformatory.  All 
insane  convicts  in  the  Indiana  Reformatory  and  the  Indiana 
State  Prison,  and  any  insane  criminals  in  any  jail  or  work- 
house, were  to  be  transferred  and  confined  therein.^  Be- 
cause of  a  question  as  to  the  validity  of  the  law,  no  steps 
were  taken  to  put  its  provisions  into  operation.* 

On  account  of  the  reforms  introduced  in  1897,  that  year 
will  always  be  a  notable  one  in  the  history  of  penology  in 
Indiana.  The  imprisonment  in  the  State  prison  or  Reforma- 
tory of  persons  sentenced  by  the  Federal  Courts  was  prohib- 
ited .<  This  removed  an  element  of  confusion  and  left  more 
room  for  convicts  sentenced  under  State  laws. 

The  act  regulating  the  discharge  of  prisoners  was  amended 
so  as  to  give  ex-convicts  a  better  chance  of  beginning  a  new 
life  apart  from  their  former  associates  and  temptations.^ 

»  Laws,  1893,  pp.  269-271.         « Ihid,,  1895,  P-  'T^' 

'  IHi/^iS99,  pp.  505-8.  *  J^€p'i  Bd.  St.  Char.,  1899,  p.  6. 

*Lawt^  1897.  PP-  218-219.        *IHd.t  1897,  PP*  II4-II5* 
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Still  another  law'  abolished  contract  prison  labor  and 
substituted  the  "public  account"  system,*  according  to 
which  the  prisoners  are  employed  in  the  production  of 
articles  needed  in  the  State  charitable  and  correctional  in- 
stitutions. The  law  requires  the  use  of  hand  labor  as  far  as 
practicable.  There  have  been  some  difficulties  in  the  way 
of  the  smooth  operation  of  the  law.  The  State  Prison  and 
the  Reformatory  are  now  making  their  own  clothing ;  the 
convicts  at  the  State  Prison  manufacture  their  own  shoes, 
stockings  and  tobacco,  and  will  soon  undertake  the  produc- 
tion of  certain  kinds  of  textile  goods  on  hand  looms.'  The 
provision  requiring  hand  labor  as  far  as  practicable  seems 
hardly  in  harmony  with  the  rest  of  the  legislation  of  this 
period.  The  fundamental  idea  is  that  the  prisoner  should 
be  reformed  and  prepared  as  far  as  possible  for  an  honest 
and  a  useful  life  in  society.  But  society  as  now  organized 
has  few  places  for  the  hand-worker  as  distinguished  from  the 
artisan  or  the  mechanic.  What  opportunity  for  an  honest 
living  is  there  in  competitive  conditions  for  the  man  who  has 
spent  a  considerable  period  learning  to  make  coarse  cloth  on 
a  hand  loom  ? 

(3)  The  Reformatory,  In  1897  the  State  Prison  South 
was  converted  into  the  Indiana  Reformatory  ^  for  the  incar- 
ceration of  male  prisoners  who  may  be  convicted  of  any 
felony,  except  treason  and  murder  in  the  first  or  second  de- 
grees, and  who  are  between  the  ages  of  16  and  30.  Other 
convicts  are  to  be  confined  in  the  State  Prison  at  Michigan 
City.  The  Reformatory  is  under  the  control  of  a  board  of 
managers  consisting  of  four  persons  appointed  by  the  Gov- 

^Zmtf,  1897,  pp.  289, 99a 

*The  edstence  of  prior  coDtracU  will  prerent  Uie  complete  operatioii  oi  tbo 
Uw  in  the  State  Prison  nntil  1904,  and  in  the  Reformatory  until  1906. 
^Reft  BtL  Si.  Ckar,^  1899,  p.  9. 
«ZMtf,  1897,  pp.  69-77. 
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ernor.  He  has  power  to  remove  any  member  for  miscon- 
duct or  neglect  of  duty  after  an  opportunity  to  be  heard. 
Their  compensation  is  $300  per  annum  and  expenses.  The 
board  of  managers  appoints  the  general  superintendent  and 
has  power  to  remove  him.  All  other  officers  are  appointed 
and  selected  by  the  general  superintendent  and  are  remov- 
able at  his  pleasure ;  appointments  are  made  only  after  a 
rigid  examination. 

(4)  The  Indeterminate  Sentence  and  the  Parole  System. 
The  same  law  established  the  principle  of  the  indeterminate 
sentence,  which  leaves  the  period  of  confinement  indefinite, 
fixing  only  the  minimum  and  the  maximum  terms.  The 
board  of  managers  may  terminate  the  imprisonment  when 
the  requirements  have  been  fulfilled.  They  also  have  author- 
ity after  the  expiration  of  the  minimum  term  to  release  pris- 
oners on  parole.  It  is  tt>e  duty  of  the  managers  to  make 
provision  for  the  literary  and  manual  training  of  every  in- 
mate. They  have  very  extensive  authority  in  respect  to 
making  rules  and  regulations  governing  the  reward,  classifi- 
cation and  punishment  of  convicts.  With  the  consent  of 
the  Governor  incorrigible  prisoners  may  be  transferred  to 
the  State  Prison. 

The  principles  of  the  parole  and  the  indeterminate  sen- 
tence were  made  applicable  to  prisoners  sentenced  thereafter 
to  the  State  Prison,  except  in  the  case  of  persons  convicted 
of  treason  or  murder  in  the  first  or  second  degree. 

Two  years  later  the  parole  law  was  made  applicable  to 
persons  in  the  State  Prison  who  had  been  sentenced  for  a 
definite  time  prior  to  the  enactment  of  the  former  law.  In 
1899  these  principles  were  extended  also  to  all  women  or 
girls  over  fifteen  thereafter  convicted  of  felony;'  and  in  1901 
to  those  who  were  serving  at  that  time  a  fixed  term  of  im- 
prisonment." 

*  Laws,  1899,  pp.  511-512.  ^  Hfid^  1901,  p.  320. 
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After  a  period  of  observation  extending  over  four  years 
the  conclusion  drawn,  is  that  these  laws  have  proved  very 
satisfactory.  At  first  they  met  with  serious  objection.  It 
was  alleged  that  the  laws  were  unconstitutional,  inexpedient 
and  sentimental.  Now,  the  support  of  them  is  well-nigh 
unanimous.  The  Board  of  State  Charities  shows  that  from 
April  I,  1897,  to  October  31,  I90r,  the  total  number  of 
prisoners  paroled  from  the  State  Prison  and  Reformatory 
was  1,430;  of  these  246  or  17  per  cent,  have  proved  uusat- 
isfactor>'.  The  total  amount  of  wages  earned  and  board  re- 
ceived by  the  paroled  men  is  $21 1,707.* 

From  either  a  penological  or  an  economical  point  of  view 
these  figures  indicate  most  gratifying  results.  The  fear 
that  the  penal  system  would  lose  its  deterrent  effect,  because 
prisoners  would  be  discharged  after  serving  a  short  sentence, 
has  also  been  shown  to  be  groundless.  The  last  300  prison- 
ers received  at  the  Indiana  Prison  South,  under  the  old 
system,  not  including  life  or  Federal  prisoners,  served 
an  average  term  of  one  year,  ten  months  and  twenty-four 
days  per  man.  The  first  300  under  the  new  law,  up  to 
March  I,  1 900,  ser\'ed  an  average  time  of  two  years  and 
twelve  days,  and  130  still  remained  in  confinement.* 

It  thus  appears  that  most  of  the  particulars  contained  in 
the  program  of  reform  have  found  a  place  in  our  statutes  in 
whole  or  in  part.  The  '*Riform  School  for  Giils  and 
Women's  Prison "  has  been  separated  into  two  distinct  in- 
stitutions, the  "  Indiana  Industrial  School  for  Girls,"  and  the 
*•  Indiana  Women's  Prison."  Both  institutions  still  remain 
under  the  management  of  one  board.^  Non-parti-ian  control 
exists  by  law  in  all  institutions  but  the  State  Prison,  and 
there  by  practice.  The  Bertillbn  system,  a  system  of  classi- 
fication and  a  wage-earning  system  have  been  adopied  with- 

>  Kift  Bd.  St,  Char,,  19c I,  p.  35. 

'  keft  Bd.  St,  Lkar.f  1899,  PP-  I3»  »4*  *laws,  1S9C,  p.  22. 


208  CENTRAUZATION  IN  INDIANA  [208 

out  the  need  of  legislative  enactment.  The  visiting  of  public 
institutions  has  been  restricted  to  narrow  limits.  This  leaves, 
therefore,  but  a  few  objects  originally  designed,  unattained; 
the  habitual  criminals*  law,  provision  for  a  State  visitor  to 
prisoners,  and  the  probation  law.  While  the  Board  of  State 
Charities  does  not  assume  all  the  credit  for  this  commend- 
able work,  no  one  can  deny  that  their  expert  knowledge, 
unselfishness,  and  persistence  have  been  the  paramount  in- 
fluences. 

(VIII)  Administrative  Functions.  In  direct  administra- 
tion the  Board  of  State  Charities  has  not  been  granted 
very  extensive  powers.  The  administration  of  the  compul- 
sory education  law  is  imposed  in  part  upon  it.  The  opera* 
tions  of  this  law  have  been  discussed  on  preceding  pages,' 
and  need  not  be  considered  further  in  this  place.  The  Board 
has  considerable  discretionary  power  in  connection  with  the 
formulation  of  rules  and  regulations  to  assist  in  the  execu- 
tion of  the  act*  governing  the  placing-out  of  dependent  chil- 
dren. It  appoints  the  State  Agent  and  receives  reports 
from  him  and  the  managers  of  orphan  asylums.' 

The  Importation  of  Dependent  Children.  The  Board  of 
State  Charities  has  the  general  supervision  and  management 
of  the  law  regulating  the  importation  of  dependent  children 
into  this  State  and  is  given  full  authority  to  make  rules  and 
regulations  necessary  to  carry  it  into  eflfect ;  provided  they 
are  not  inconsistent  with  the  provisions  of  the  law.  The  act 
makes  it  unlawful  for  any  person,  association  or  institution 
to  bring  or  send  into  the  State  any  dependent  children  for 
the  purpose  of  placing  them  in  homes  in  Indiana,  without 
first  obtaining  the  written  consent  of  the  Board  of  State 
Charities,  and  giving  an  indemnity  bond  in  favor  of  the  State 
in  the  penal  sum  of  $10,000  conditioned  as  follows:   that 

^  See  pages  109-1 1 1  above. 

'  Loun^  1897,  PP-  44'-4^*  '  See  pages  185-187  above 
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they  will  not  send  into  the  State  any  child  that  is  incorrigi- 
ble or  of  unsound  mind  or  body;  that  they  will  immediately 
report  to  the  Board  of  State  Charities  the  name  and  age  of 
the  child  and  the  name  and  residence  of  the  person  with 
whom  it  is  placed ;  that  if  such  child,  before  it  reaches  the 
age  of  twenty-one,  becomes  a  public  burden  they  will  re- 
move it  from  the  State ;  that  if  any  such  child  be  convicted 
of  crime  or  misdemeanor  and  be  imprisoned  within  three 
years  from  the  time  of  its  arrival  they  will  remove  it  from 
the  State  upon  its  being  released,  and  for  failure  to  do 
this  will  forfeit  to  the  State  $1,000  as  a  penalty;  that  they 
will  place  such  children  under  written  contract;  that  they 
will  properly  supervise  their  care  and  training  and  will  have 
a  responsible  agent  visit  them  once  in  each  year ;  and  that 
they  will  report  to  the  Board  of  State  Charities  as  they  may 
be  required  to  do  so  from  time  to  time.* 

(IX)  The  Educative  Functions.  The  secret  of  the  great 
influence  of  the  Board  lies  in  the  fact  that  they  have  not  at- 
tempted to  force  legislation  in  the  face  of  a  popular  dissent 
They  have  appreciated  that  no  effective  reforms  can  be  per- 
manently secured  unless  they  are  supported  by  a  hearty 
public  approval.  They  recognized  that  their  work  was 
''peculiarly  one  of  education  and  demonstration,"  Incon- 
sequence they  have  patiently  pursued  a  "  waiting "  policy, 
confidently  relying  upon  the  wisdom  and  prudence  and 
practicability  of  their  proposals  finding  a  way  to  the  popular 
conscience  and  will.  The  activity  of  the  Board  in  educating 
popular  opinion  and  stimulating  official  interest  and  pride  in 
the  institutions,  is  possibly  the  greatest  benefit  conferred  by 
it.  By  means  of  the  addresses,  lectures  and  consultations  of 
its  Secretary  and  members,  it  has  helped  to  arouse  a  pop- 
ular interest  in  scientific  methods  of  charity. 

One  of  the  greatest  services  of  the  Board  has  been  that 
*ZtftM,  1899,  pp.  41-3. 
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of  collecting,  tabulating  and  publishing  statistical  informa- 
tion. Its  reliable  reports  are  of  great  value  to  students  of 
sociology,  officers  of  institutions  and  the  general  public. 

Another  valuable  feature  of  their  work  is  the  system  of 
registration  which  was  begun  during  the  first  year  of  the 
Board's  existence.  Here  in  its  office  is  a  compilation  of 
the  histories,  habits  and  movements  of  the  dependent  and 
defective  elements  of  population.  It  now  includes  records 
of  all  paupers  and  dependent  children  in  county  poor  asylums 
and  orphans*  homes,  and  of  all  the  inmates  of  all  the  State 
institutions  except  the  school  for  the  blind  and  the  soldiers' 
home.  This  information  has  been  of  great  assistance  to  the 
legislators  in  the  framing  of  laws.  At  the  same  time  It  has 
often  enabled  the  Board  to  answer  satisfactorily  the  anxious 
inquiries  of  persons  concerning  their  friends  or  relatives  who 
are  inmates  of  the  hospitals  for  the  insane.' 

In  1890  it  inaugurated  a  series  of  annual  conventions  of 
township  trustees  and  county  commissioners.  These  meet- 
ings gave  opportunity  for  consideration  in  a  practical  way  of 
many  questions  relatmg  to  local  charitable  and  correctional 
activities.  The  Board  learned  of  the  actual  needs  and 
difficulties  of  the  system  and  thus  avoided  the  danger  of 
theoretical  and  ill-judged  remedies.  The  local  officials 
learned  that  the  motives  actuating  the  Board  were  those  of 
sympathy  and  helpfulness.  In  such  a  way  the  keeping  of 
uniform  records,  the  use  of  uniform  blanks  for  reports  and  the 
suppression  of  professional  pauperism  and  the  tramp 
nuisance  were  in  part  accomplished  before  they  were  made 
compulsory  by  law. 

In  the  same  year  it  organized  and  established  the 
State  Conference  of  Charities.  In  1893  this  organization 
was  put  upon  an  independent  basis  with  the  hearty  co-oper- 
ation of  the  Board.     Meetings  have  been  held  annually  in 

*  Reft  Bd.  SI.  Char.,  1899,  p.  8. 
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different  cities  of  the  State,  thus  awakening  the  sympathetic 
interest  of  every  part  of  the  Commonwealth.  The  import- 
ance of  this  work  in  the  estimation  of  the  Board  may  be  seen 
from  the  following :  "  These  annual  meetings  of  persons  en- 
gaged in  the  care  of  State  and  county  institutions  are  creat- 
ing a  more  enlightened  and  progressive  spirit  in  their  man- 
agement No  influence  has  exerted  more  distinctly  benefi- 
cial results  in  the  conduct  of  these  institutions  in  so  short  a 
time." '  "  This  Board  feels  that  it  has  accomplished  noth- 
ing of  more  importance  to  the  welfare  of  the  State  than  its 
establishment  of  this  annual  conference."  * 

In  1890  it  began  the  publication  of  a  Quarterly  Bulle- 
tin for  the  purpose  of  placing  before  a  large  number  of  citi- 
z#ns  information  concerning  the  management  of  the  State 
and  county  institutions  which  could  not  be  obtained  in  any 
other  manner.3  In  it  are  published  the  quarterly  compara- 
tive exhibits  of  the  State  Charitable  and  Correctional  Insti- 
tutions. These  exhibits  show  among  other  things  the  aver- 
age cost  per  capita  of  maintenance  and  administration  and 
the  cost  of  articles  of  food  and  clothing  in  each  institution. 
This  publication  of  itself  is  a  great  check  upon  expenditures. 
If  the  costs  of  one  institution  are  greater  than  those  of  an- 
other similarly  situated,  some  explanation  to  the  public  and 
especially  to  the  committees  of  the  Legislature  will^be  re- 
garded as  necessary.  Officers  manifest  a  commendable 
pride  in  conducting  their  institutions  as  economically  as 
possible. 

(X)  An  Estimate  of  the  Work  of  the  Board  of  State  Chari- 
ties. In  consequence  of  twelve  years  experience  under  the 
supervision  of  the  Board  of  State  Charities  and;^under  the 
laws  proposed  by  it,  opposition  to  the  Board  has  been  trans- 
formed into  sympathy  with  its  purposes  and^cordial  support 

*  Reft  Bd.  Si,  Char,,  1893,  PP-  24-5.  *  Ibid,  1895,  P-  4©. 

'7»t^,  i896,p.  23. 
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of  its  recommendations.  The  people  are  proud  of  the  pro- 
gress of  the  State  in  its  charitable  and  correctional  activities, 
and  unite  with  the  press '  and  public  officers  in  giving  credit 
to  the  Board  of  State  Charities  for  its  usefulness.  A  few 
expressions  of  recent  Governors  may  be  cited  as  typical  of 
public  opinion  on  this  question :  '*  The  closer  my  acquaint- 
ance with,  and  means  of  observation  of,  the  work  of  the 
State  Board  of  Charities,  the  more  am  I  convinced  of  its 
value  to  the  public,  to  the  public  institutions,  and  to  the  ex- 
ecutive of  the  State." ^  "This  Board  is  deserving  of  much 
credit.  It  has  rendered  efficient  service  to  the  State.  The 
high  standard  of  excellence  attained  in  our  charitable  and 
penal  institutions  is  due  in  no  small  degree  to  the  wise  sug- 
gestions of  this  Board."  3  •*  The  work  of  the  Board  of  State 
Charities  is  of  inestimable  value.  Its  supervision  over  the 
benevolent,  charitable  and  correctional  institutions  is  of 
special  value  and  adds  materially  to  the  efficient,  humane 
and  economical  management  of  these  institutions."^ 

'  See  editorial  in  Tfu  Indianapolis  AVzev  for  August  30,  1900. 
^  Message  of  Governor  Matthews,  House  Journ,,  1895,  5'-2« 
^  Message  of  Governor  Mount,  1899,  House  youm.,  1899, 45. 
^  Message  of  Governor  Durbiii,  p.  13. 


CHAPTER  IV 
STATE  MEDICINE 

With  the  increase  of  population  and  the  still  more  rapid 
concentration  of  large  masses  of  people  within  small  areas, 
the  conservation  of  the  public  health  has  become  a  problem, 
the  solution  of  which  calls  for  the  highest  professional  skill 
and  the  most  efficient  methods  of  administration.  The  ac- 
tivities of  State  health  authorities  are  numerous  and  vary  in 
importance  with  the  changing  conditions  of  time  and  place. 
The  chief  of  these  functions  are  the  following:  the  preven- 
tion of  the  spread  of  contagious  and  infectious  diseases 
among  men  and  animals ;  the  regulation  of  the  practice  of 
medicine,  surgery,  dentistry  and  pharmacy ;  the  inspection 
of  food  and  drugs;  the  supervision  of  public  water  supplies, 
the  disposal  of  sewage  and  the  construction  of  public  build- 
ings ;  the  control  over  the  preparation  of  the  bodies  of  the 
dead  for  burial  and  their  transportation  from  place  to  place; 
the  regulation  of  offensive  trades  and  other  occupations ;  the 
collection  and  collation  of  vital  statistics ;  and  the  supervis-  v 
ion  of  local  boards  of  health.  These  powers  may  be  con- 
solidated in  the  hands  of  a  single  officer  or  board,  or  they 
may  be  distributed  among  a  number  of  co-ordinate  officials 
or  boards.  In  Indiana  the  latter  method  prevails.  In  pre- 
senting this  topic,  the  matters  falling  within  the  jurisdiction 
of  the  State  Board  of  Health  will  be  discussed  first  as  being 
the  most  important. 

I.   HYGIENE. 

(I)  Period  of  Decentralization.     The  first  laws  in  the  in- 
213]  213 


214  CENTRALIZATION  IN  INDIANA  [2 14 

terest  of  the  public  health  were  designed  to  secure  the  purity 
of  food.'  At  the  same  time  the  financial  interests  of  con- 
sumers and  the  producers  of  pure  or  sound  goods  were  not 
lost  sight  of  by  the  legislators.  These  laws  were  enforced 
by  inspectors  appointed  by  the  bodies  having  charge  of  the 
county  business.  In  18 18  the  intentional  sale  of  unwhole- 
some provisions  was  made  a  crime  punishable  by  a  fine.' 
This  law  has  been  repeated  in  every  revision  of  the  statutes 
since  that  time.  In  1852  the  adulteration  of  liquors  and  the 
sale  of  adulterated  liquors  were  also  put  in  this  category .'  In 
1 88 1  the  killing,  for  the  purpose  of  sale,  of  diseased  animals, 
the  sale  of  the  meat  of  any  such  animals  or  the  selling  of 
unwholesome  milk,  butter  or  cheese  were  also  declared  to  be 
crimes  against  the  public  health.  These  laws  were  executed 
either  by  local  officials  having  charge  of  market  houses^  or 
by  the  regular  courts  and  officers.  The  protection  which 
they  afforded  the  public  was  quite  inadequate,  for  no  legal 
agency  was  provided  whereby  the  impurity  of  foods  and 
liquors  could  be  ascertained. 

Special  territorial  laws,  incorporating  the  towns  of  Brook- 
ville  5  and  Lexington,^  gave  the  town  trustees  power  to  pre- 
vent and  remove  nuisances.  The  General  Assembly  of  the 
State  subsequently  granted  the  same  authority  to  town 
boards  by  the  special  acts  and  general  laws  regulating  the 
incorporation  of  towns.'  The  provisions  of  these  laws  were 
very  general.     There  was  no  mention  of  nuisances  regarded 

^  As  early  as  181 3,  laws  were  passed  providing  for  the  inspection  of  beef,  pork 
and  flour.  In  181 6,  tobacco  was  added  to  this  list;  in  1829,  salt,  and  in  1834, 
lard,  batter,  spirits  and  linseed  oil.  Territorial  Laws,  181 3,  pp.  58,  90;  Lawtf 
1816-.7,  pp.  98,  100.  103;   1828-9,  p.  72;   1833-4,  pp.  151,  154. 

•Zoiw,  1817-8,  p.  87.  » liev,  Siat,,  1852,  ii,  p.  435. 

*Bev.  Stat,,  1852,  i,  pp.  210-11;  Ibid.,  1881,  sec.  3106,  clauses  11,  29. 

•  Terr»  Laws,  1813,  pp.  82  ff.  *  IHd..  1815,  pp.  29  flf. 

^Laws,  1816-7,  Jan.  i,  1817,  sec.  8;   1817-8,  p.  376;  Hev,  Stat,,  1824,  p.  415. 


215]  ^^"^ ^^  MEDICINE  2 1 5 

as  especially  obnoxious.  It  was  left  to  the  courts  to  de- 
termine whether  or  not  the  alleged  nuisance  was  one  in  fact, 
and  to  order  its  abatement.  Later  laws  defined  nuisances 
more  particularly. 

In  1836  were  passed  the  first  laws  authorizing  the  estab- 
lishment of  local  boards  of  health  and  giving  such  bodies 
quarantine  powers.  The  common  council  of  Michigan  City 
was  required  to  appoint  annually  three  commissioners  as  a 
board  of  health.  The  mayor  was  to  be  president  and  the 
recorder,  clerk  of  the  board.  The  council  also  had  power  in 
their  discretion  to  appoint  a  "  health  physician/'  removable 
at  their  pleasure.  It  was  his  duty  to  visit  and  inspect,  at 
the  request  of  the  president  of  the  board,  all  boats  and  ves- 
sels landing  at  the  wharves,  which  were  suspected  of  having 
on  board  any  pestilential  or  infectious  disease;  and  all 
stores  or  buildings  suspected  of  containing  unsound  provis- 
ions or  other  damaged  and  unwholesome  articles ;  and  to  re- 
port at  once  to  the  clerk  of  the  board.  Thereupon,  the 
board  of  health,  if  it  deemed  it  advisable,  had  power  to 
order  any  such  boat  to  any  distance  from  the  wharves,  not 
exceeding  three  miles,  and  to  enforce  the  order  in  case  of 
neglect  or  refusal  to  comply.  Every  practicing  physician 
having  "  a  patient  laboring  under  any  malignant  or  yellow 
fever,  cholera  or  other  infectious  or  pestilential  disease  "  was 
required  to  report  at  once  to  the  clerk  of  the  board  of 
health,  under  penalty  of  a  fine.  All  persons,  non-residents 
of  the  city,  having  any  infectious  or  pestilential  disease  and 
all  things  infected  or  tainted  with  pestilential  matter  could 
by  order  of  the  board  of  health  be  removed  to  some  place 
outside  of  the  city ;  and  the  board  could  order  any  furniture 
or  wearing  apparel  destroyed,  whenever  they  might  judge  it 
necessary  for  the  health  of  the  city.'  This  law  also  made 
the  earliest  provision  for  collecting  vital  statistics.  The 
*  Spic.  Laws,  1835-6,  pp.  14, 15, 22, 23. 
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common  council  had  power  to  direct  the  returning  and 
keeping  of  "bills  of  mortality"  and  to  impose  penalties 
upon  physicians  and  sextons  "  for  any  default  in  the  prem- 
ises." In  the  same  year,  the  president  and  trustees  of  New 
Albany  were  granted  power  to  abate  and  prevent  the  crea- 
tion of  public  nuisances;  to  do  all  things  necessary  to  pre- 
vent the  introduction  of  infectious  diseases  and  to  preserve  the 
health  of  the  town ;  and,  if  they  deemed  it  proper,  to  ap- 
point a  board  of  health.*  These  laws  were,  no  doubt,  the 
result  of  the  alarm  produced  by  the  appearance  of  cholera 
in  the  State  in  1832  and  i833,'  these  two  cities  being  par- 
ticularly exposed  to  danger  from  that  source.  They  were 
the  models  of  subsequent  special  acts  extending  similar 
powers  to  other  towns  and  cities.3  The  first  general  law  for 
the  incorporation  of  cities,  passed  in  1852,  empowered  com- 
mon councils  to  establish  boards  of  health  and  to  invest  them 
with  all  necessary  powers,  including  the  right  to  establish 
quarantine  whenever  such  action  was  deemed  necessary.* 
The  complete  absence  of  any  central  control  over  local 
boards  of  health  makes  it  impossible  to  ascertain  the  number 
of  such  boards  established  under  this  law. 

II  The  Establishment  of  the  State  Board  of  Health,  In 
1854  the  physicians  of  Elkhart,  Grant  and  Noble  counties 
attempted  to  secure  the  enactment  of  a  law  requiring  the 
registration  of  vital  statistics ;  but  they  were  unsuccessful. 
In  the  following  year  the  first  eflTort  to  secure  a  public  health 
law  was  made  by  the  Indiana  State  Medical  Society,  a  volun- 
tary association  organized  in  1849.5 

'  Spec,  Laws,  1835-6,  p.  8c. 
*  Holloway,  W.  R.,  Indianapolis^  pp.  44-5. 

».^/^r./flttJ,  1836-7,  p.  213;   1838-9,  p.  no;  1839-40,  pp.  24, 25, 39;   1845-6 
p.  114;   1846-7,  p.  15;   1847-8,  p.  141. 
^  Rev,  Stat,  1852,  i,  p.  211. 
^  Report  State  Board  of  Health,  1898,  p.  114. 
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For  twenty  years  little  encouragement  was  received  by 
those  interested  in  this  project  Governor  Hendricks  was 
the  first  prominent  State  official  to  espouse  their  cause.  At 
the  request  of  a  large  number  of  the  most  eminent  men  of 
the  medical  profession  of  Indiana,  he  called  the  attention  of 
the  General  Assembly  in  1877  to  the  importance  of  provid- 
ing by  law  for  the  establishment  of  a  State  Board  of  Health.' 

The  Indiana  State  Medical  Society  at  its  session  in  1875 
appointed  a  committee  on  the  subject  of  a  "  State  Board  of 
Health."  In  1878  it  was  resolved  to  add  to  this  committee 
a  competent  civil  engineer  and  the  State  Geologist  as  an  ex^ 
officio  member,  and  to  call  this  body  the  State  Health  Com- 
mission. The  duties  of  this  commission  were  to  make  in- 
vestigations as  to  the  causes  of  diseases  and  the  means  of 
preventing  their  spread,  and  to  petition  the  Legislature  to 
confer  upon  them  police  power  in  order  to  enforce  what 
measures  they  deemed  necessary  to  attain  these  objects. 

During  the  year  1879  the  State  Commission  formed  dis- 
trict health  commissions,  each  consisting  of  a  chairman  and 
a  member  from  each  county  in  the  district.  It  was  the  duty 
of  these  local  health  commissions  to  collect  sanitary  and 
vital  statistics  in  their  localities  and  to  report  them  to  the  sec- 
retary of  the  State  Health  Commission.  The  State  Medical 
Society  in  May,  1880,  directed  each  county  medical  society 
to  require  each  of  its  members  to  keep  a  record  of  births 
and  deaths,  to  note  any  epidemic  or  endemic  diseases  in 
their  localities  and  such  other  vital  and  sanitary  facts  as  they 
might  deem  proper,  and  to  report  to  the  local  health  com- 
mission. The  secretary  of  the  district  commission  was 
directed  to  report  to  the  State  Health  Commission,  which, 
in  turn,  was  to  report  to  the  State  Medical  Society.     Here 

>  Message,  Doe,  jQurn,,  1877,  p.  23.  A  bill  to  this  effect  wat  pasted  by  the 
Senate,  but  failed  to  become  a  law  because  the  Senate  refused  to  concur  in 
amendments  made  by  the  House.    Reft  Si,  Bd,  Ileallh,  1898,  p.  115. 
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was  a  voluntary  organization  which,  according  to  the  report 
of  the  State  Health  Commission,  needed  only  two  essentials 
to  make  it  complete :  police  power  conferred  by  the  State 
upon  the  commissions ;  and  means  to  defray  the  necessary 
expenses.'  This  report,  containing  a  synopsis  of  a  bill  to 
establish  a  State  Board  of  Health  and  local  boards,  was 
submitted  by  the  Governor  to  the  Legislature.  That  body 
in  1 88 1  enacted  a  law  which  was  in  its  general  outline  similar 
to  the  one  proposed  by  the  commission. 

The  Operation  of  the  Law.  The  State  Board  of  Health 
consisted  of  five  members,  of  whom  four  were  appointed  by 
the  Governor  with  the  consent  of  the  Senate  and  one,  the 
Secretary,  was  elected  by  these  four.  The  Board  was 
granted  "the  general  supervision  of  the  interests  of  the 
health  and  life  of  the  citizens  of  the  State"  with  power  to 
gather  statistics  and  to  make  investigations  respecting  the 
causes  of  disease  and  especially  of  epidemics. 

The  trustees  of  each  town,  the  mayor  and  common  coun- 
cil of  each  city  (except  when  a  regular  board  of  health  had 
already  been  constituted  by  ordinance)  and  the  board  of 
county  commissioners  were  declared  boards  of  health,  ex 
officio^  for  their  respective  municipalities  to  serve  without 
compensation.  Each  local  board  was  annually  to  complete 
its  organization  by  the  election  of  some  physician  as  secre- 
tary, who  was  to  be  known  as  the  **  health  officer."  The 
town  and  city  boards  were  subordinate  to  the  county  board ; 
and  the  county  board  was  required  to  "  act  in  conjunction 
with  the  State  Board  of  Health."  The  local  boards  were  re- 
quired to  collect  and  to  report  to  the  State  Board  of  Health 
such  facts  and  statistics  as  were  called  for  under  the  law  or 
under  the  rules  of  the  State  Board.*     The  function  of  the 

>  Report  ofind.  State  Health  Commission  for  iSyg^  found  in  The  Report  efthe 
Bureau  0/ Statistics,  1879,  pp.  45S-462. 

^Laws,  1 881,  pp.  37  ff. 
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latter  was  chiefly  advisory;  that  of  the  local  boards,  ex- 
ecutive. 

The  law  secured  a  greater  degree  of  centralization  than 
had  prevailed  before.  In  some  respects,  however,  its  opera- 
tion was  unsatisfactory.  It  was  somewhat  indefinite  as  to 
the  duties  and  powers  of  the  respective  boards.  The  sub- 
ordination of  a  city  or  town  board  of  health  to  that  of  the 
county  in  which  it  was  located  was  convenient  in  the  making 
of  statistical  reports.  But  as  a  rule  the  health  boards  of 
cities  were  more  active,  more  competent  and  more  public 
spirited  than  the  health  boards  of  counties,  which  were  their 
superiors  in  authority. 

The  vital  statistics  of  the  State  Board  of  Health  were  al- 
most valueless,  because  of  the  failures  of  local  physicians  to 
report  births,  deaths  and  other  data.  There  was  scarcely 
any  improvement  in  their  accuracy  from  1881  to  1896. 
This  was  due  in  part  to  the  defective  provision  of  the  statute 
which  made  the  deliberative  bodies  of  the  municipalities, 
boards  of  health  ex-officio^  As  a  consequence  the  boards  were 
composed  of  persons  who  were  not  experts  in  the  subject  of 
hygiene  and  who  underestimated  its  importance.  Besides, 
the  tenure  of  the  health  ofHcer  or  the  secretary  of  the  board 
was  for  only  one  year.  In  the  competition  for  the  ofHce, 
underbidding  was  resorted  to,  with  the  result  that  the  suc- 
cessful applicant  had  often  little  ability  and  no  professional 
interest  in  the  work  of  the  office." 

Several  requests  were  made  of  the  Legislature  for  an  en- 
largement of  the  executive  powers  of  the  State  Board  and 
for  a  change  in  its  composition.  But  almost  no  extension 
was  made  of  its  original  powers  until  1899  and  1901. 

It  must  not,  however,  be  inferred  that  these  health  laws, 
although  imperfect,  were  worthless.     On  the  contrary,  they 

*  See  page  218  above  for  provision  and  the  exception. 
^Report  of  State  Board  of  Healthy  1898,  pp.  1 19, 120. 
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proved  to  be  of  great  value.  Perhaps  the  greatest  service  of 
the  State  Board  of  Health  during  this  period  was  rendered 
in  educating  the  people  to  appreciate  the  necessity  of  a  care- 
ful observance  of  hygienic  and  sanitary  laws.  As  the  public 
grew  more  familiar  with  the  operations  of  the  various  health 
organizations  and  the  objects  to  be  attained,  the  more  pop- 
ular the  law  became,  and  the  more  readily  the  rules  and 
regulations  of  the  State  Board  were  observed.*  The  actual 
results  of  the  work  of  the  Board  and  its  present  functions 
will  be  more  fully  discussed  in  the  following  section. 

III.  The  Present  Organization  and  Functions  of  the  State 
Board  of  Health,  {a)  The  Composition  and  Organization 
of  the  Board,  The  State  Board  of  Health  is  composed  of 
five  members.  Four  of  these  are  designated  by  a  board  of 
appointment  consisting  of  the  Governor,  Secretary  of  State 
and  Auditor  of  State.  These  appointees  elect  for  a  term  of 
four  years  a  Secretary,  who  thereby  becomes  a  member  of 
the  Board.  They  choose  one  of  their  own  number  President 
for  a  term  of  two  years.  All  the  members  except  the  Sec- 
retary serve  without  compensation.  The  Board  is  required 
to  meet  quarterly  in  Indianapolis  and  at  such  other  times 
and  places  as  they  may  deem  expedient." 

The  Secretary  of  the  Board  must  be  a  physician.  He  is 
declared  to  be  the  executive  officer  of  the  Board  and  the 
Health  Officer  of  the  State.  He  has  charge  of  the  records, 
books  and  property  of  the  Board.  He  is  the  medium  of 
communication  with  the  local  boards  of  health.  It  is  his 
duty  to  prepare  instructions  and  blank  forms  of  returns  and 
send  them  to  the  clerks  of  the  local  boards.  He  is  required, 
through  an  annual  report  or  otherwise,  to  disseminate  among 
the  people  information  derived  from  the  statistical  reports 
and  knowledge  respecting  diseases  and  hygiene.^ 

^  Afissage  of  Governor  Gray,  Sen.  yburn,,  1887,  p.  54, 

«  Laws,  1891,  pp.  15,  16;  1899,  pp.  17  ff.  »/W<i,  1891,  p.  16. 
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{b)  The  General  Powers  of  the  Board.  The  general 
powers  of  the  Board  are  set  forth  in  the  following  words : 
"The  State  Board  of  Health  shall  have  the  general  super- 
vision of  the  health  and  life  of  the  citizens  of  the  State. 
They  shall  study  the  vital  statistics  and  endeavor  to  make 
intelligent  and  profitable  use  of  the  collected  records  of 
death  and  sickness  among  the  people ;  they  shall  make  sani- 
tary investigations  and  inquiries  respecting  the  causes  of 
diseases  and  especially  of  epidemics ;  the  causes  of  mortality 
and  the  effects  of  localities,  employments,  conditions,  habits 
and  circumstances,  on  the  health  of  the  people."  * 

The  State  Board  is  vested  with  a  qualified  legislative 
power  under  the  following  clause :  "  They  shall  adopt  rules 
and  by-laws  subject  to  the  provisions  of  this  act  and  in 
harmony  with  other  statutes  in  relation  to  the  public  health, 
to  prevent  outbreaks  and  the  spread  of  contagious,  infectious 
and  other  diseases,  and  shall  promulgate  such  rules  by  send- 
ing a  copy  of  the  same  to  the  Secretary  of  the  County 
Board  of  Health,  and  the  commissioners  of  said  county  shall 
cause  such  rules  to  be  published."  •  As  the  constitutionality 
of  this  grant  of  power  has  been  upheld  by  the  Supreme 
Court,'  these  regulations  have  the  force  of  statutes. 

(c)  The  Control  over  the  Local  Boards.  The  local  boards 
of  health  are  still  composed  of  ex-officio  members  who  elect 
a  secretary  or  health  officer  for  a  term  of  four  years.  The 
local  health  officer  must  now  be  a  licensed  physician,  and  if 
not  informed  at  the  time  of  his  appointment  in  hygiene  and 
sanitary  science,  he  must  so  inform  himself  according  to  the 
requirements  of  the  State  Board.  His  compensation  is 
fixed  in  proportion  to  the  population  of  his  town,  city  or 
county.* 

^Lawst  1891,  p.  17.  *IHd.t  1881,  p.  37;  1899,  p.  17. 

*  10  Indiana  Rtporiit  Appellate  Courts  pp.  550  ff. 

*  Laws^  i)$99f  p«  18.    See  alto  page  218  above. 
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It  is  the  duty  of  the  local  boards  to  •*  protect  the  public 
health  by  the  removal  of  causes  of  disease  when  known,  and 
in  all  cases  to  take  prompt  action  to  arrest  the  spread  of  con- 
tagious and  infectious  diseases;  to  abate  and  remove  nuis- 
ances dangerous  to  the  public  health,  as  directed  or  approved 
by  the  State  Board  of  Health  and  perform  such  other  duties 
as  may  from  time  to  time  be  required  of  them  by  the  State 
Board  of  Health  pertaining  to  the  health  of  the  people."  A 
much  more  prompt  and  effective  administration  is  secured 
by  conferring  upon  all  local  health  officers  "  the  statutory 
and  common  law  powers  of  constables  in  all  matters  per- 
taining to  the  public  health."  Still  more  important  is  the 
provision  that  the  State  Board  of  Health  shall  have  power 
to  remove  at  any  time  after  five  days'  notice  and  due  hearing 
any  health  officer  for  intemperance  or  for  failure  to  collect 
statistics,  obey  rules  and  by-laws,  keep  records,  make  report 
or  answer  letters  of  inquiry  of  the  State  Board  concerning 
the  health  of  the  people.'  A  pointed  warning  is  usually 
sufficient  to  secure  prompt  compliance  with  all  duties  and 
regulations. 

{d)  The  Prevention  of  the  Spread  of  Contagious  Diseases. 
The  most  important  duty  of  boards  of  health  is  the  locali- 
zation and  extermination  of  contagious  and  infectious  dis- 
eases. The  State  Board  has  authority  to  make  rules  and 
regulations  for  the  management  and  control  of  these  diseases.' 

The  first  thing  necessary  to  attain  this  end  is  to  have 
prompt  notification  given  to  health  officers  of  the  existence 
of  such  diseases.  By  law  it  is  made  the  duty  of  all  physi- 
cians to  report  immediately  to  the  secretary  of  the  loca' 
board  of  health  all  cases  of  contagious  diseases  as  are  speci- 
fied by  the  State  Board.3     By  a  rule  of  the  Board,  the  same 

>  Laws,  1899,  pp.  18, 19.  */JjV/.,  1881,  pp.  37-8;  1899,  pp.  17, 19. 

'  IHd,^  1899,  p.  19.  For  the  diseases  which  have  been  designated  by  the  board 
as  communicable  and  dangerous  to  the  public  health,  see  State  Bd,  of  HtaWi 
Reft,  1898-9,  p.  159,  Rule  i. 


223]  STATE  MEDICINE  22$ 

duty  is  imposed  upon  any  other  person  who  knows  of  any 
such  case.'  The  State  Board  has  at  its  disposal  a  small  fund 
to  conduct  bacteriological  examinations  for  the  diagnosis  of 
diseases.  Physicians  are  entitled  to  aid  from  this  source  in 
determining  the  character  of  difHcult  or  doubtful  cases.  It 
is  to  be  regretted  that  there  is  not  more  adequate  provision 
for  this  work. 

The  next  step  is  to  secure  the  complete  isolation  of  the 
persons  who  are  suffering  from  the  disease  or  who  have  been 
exposed  to  it.  To  efTect  this,  the  State  Board  has  declared 
it  unlawful  for  such  persons  to  mingle  with  their  fellow  citi- 
zens on  the  streets  or  in  public  gatherings  without  having 
procured  a  permit  from  the  county  or  local  health  ofHcen 
In  certain  cases  quarantine  may  be  established. 

In  case  of  death  from  any  virulent  contagious  disease,  the 
preparation  and  interment  of  the  dead  bodies  must  be  in 
the  manner  prescribed  by  the  rules  of  the  Board.  Finally, 
successful  disinfection  must  be  had.  The  method  of  ac- 
complishing this  is  also  minutely  described.' 

Furthermore,  the  State  Board  has  prohibited  the  attend- 
ance at  public  schools  of  children  affected  with  any  com- 
municable disease  dangerous  to  the  public  health  ;3  they 
have  excluded  from  schools  the  use  of  slates ;  they  have  forbid- 
den, if  small  pox  is  prevalent,  the  admission  of  any  person, 
either  as  teacher  or  pupil,  into  any  public  or  private  school 
or  institution  of  learning  until  after  he  has  been  success- 
fully vaccinated.^  They  have  given  local  boards  of  health 
supervision  over  the  location,  drainage,  water-supply,  heat- 
ing, ventilation,  plumbing  and  disposal  of  all  excreta  of  all 
school-houses  and  public   buildings   within   their  jurisdic- 

» St.  BiL  €f  Health  Rift^  1898-9,  p.  159,  Role  6. 

*Reft  SL  B<L  of  Healthy  1898-9,  pp.  159-162.  »7J»V/.,  p.  159. 

^Reft  St,  Bd,  Healthy  1884,  p.  46.    Blue  vs,  Bemcb,  155  Ind,  Rep'is,  pp.  I3i  ff. 
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tion.*  They  have  also  imposed  stringent  rules  upon  all  com- 
mon carriers  in  the  State  in  respect  to  the  transportation  of 
persons  sick  of,  or  suspected  of  being  sick  of,  certain  conta- 
gious diseases.' 

In  case  of  the  disobedience  of  any  of  these  rules,  the 
health  officers  may  invoke  the  aid  of  the  courts.  Persons 
failing  or  refusing  to  comply  with  these  rules  are  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  are  subject  to 
a  fine.3 

There  has  been  some  opposition  to  the  enforcement  of 
these  regulations ;  but,  in  general,  it  may  be  said  that  the 
people  have  recognized  their  expediency,  even  though 
expense  and  inconvenience  may  be  caused  by  their  enforce- 
ment. 

(e)  The  Supervision  of  Public  Buildings.  Another  func- 
tion of  the  health  authorities  closely  connected  with  the 
preceding  one  is  the  control  over  public  buildings.  Under 
the  first  law  the  Board  had  only  advisory  powers  in  this 
matter. 

One  of  the  first  tasks  undertaken  by  the  Board  was  a  san- 
itary survey  of  the  school-houses.  The  surveys  revealed  a 
general  unsanitary  condition.  The  Secretary  made  many 
valuable  suggestions  as  to  the  surroundings  of  school-houses^ 
their  ventilation  and  heating,  the  location  of  windows  and 
blackboards,  water-supply,  water  closets,  vaccination  and  con- 
tagious diseases/  In  the  following  year  a  similar  examination 
was  made  of  the  county  jails  and  poor  asylums.  An  almost 
universal  unsanitary  condition  was  disclosed,  and  in  many 
counties  the  buildings  were  pronounced  '*  a  disgrace  to  our 
Christian   civilization."*     The  advice  of  the  Secretary  was 

»  Reft  St.  Bd.  IleaUkf  1899,  p.  159.  » IHd.^  pp.  164-5. 

*Ihul.^  p*  165;  and  LawSf  1899,  p.  20. 
*/Wa;i883,  pp.  25-32;  1884.  pp.  34-46. 
^Ibid.^  1884,  pp.  28-30. 


225]  ^^"^  ^^  MEDICINE  22 5 

courteously  received,  but  not  much  improvement  was  made 
in  the  improper  conditions. 

In  1 89 1  the  law  was  so  modified  as  to  confer  upon  the 
State  Board  of  Health  power  to  control  the  sanitation  of 
any  public  building  or  institution.'  In  order  to  carry 
this  authority  into  execution,  the  State  Board  has  given  ta 
the  local  health  boards  supervision  over  these  matters.  No 
school-house  or  other  public  building  may  be  erected  until 
the  plans  thereof  have  been  submitted  to,  and  have  received 
the  approval  of,  the  local  board  of  health  having  the  proper 
jurisdiction  over  them.  In  the  case  of  any  public  building 
already  constructed,  it  is  the  duty  of  the  local  board  of 
health,  upon  notification,  to  examine  into  the  location, 
drainage,  water-supply,  heating,  ventilation,  plumbing  and 
disposal  of  excreta  of  any  such  building.  If  the  conditions 
are  deemed  detrimental  to  the  public  health,  it  is  the  duty 
of  the  local  board  of  health  immediately  to  notify  the 
proper  officer  having  charge  of  the  building  of  the  nature 
of  the  existing  defect  and  of  the  method  of  correcting  the 
evil.  Thereupon,  it  is  the  duty  of  this  officer  to  cause  the 
changes  recommended  by  the  board  to  be  made  within  ten 
days.  It  is  unlawful  to  permit  the  evil  to  continue  longer. 
An  appeal  may  be  taken  to  the  State  Board  of  Health ;  and 
pending  the  appeal  the  order  of  the  local  board  must  stand.* 
Should  the  local  board  refuse  to  act,  the  complainant  may 
present  the  facts  to  the  Secretary  of  the  State  Board,  who 
may,  after  examination,  direct  the  local  board  to  take 
action.  If  the  officials  having  charge  of  the  condemned 
building  refuse  to  obey  the  order  of  the  State  Board,  resort 
must  be  had  to  the  courts  to  compel  compliance.  The  cen- 
tral officers  have  been  very  reluctant  to  invoke  the  aid  of  the 
courts,  preferring  to  rely  upon  the  justice  of  their  demands 
and  the  good  sense  of  the  local  officials. 

»  Zmv,  1891,  p.  17.  •  Rift  St.  Bd.  ffeaitk,  1S98-9,  pp.  I59»  i6a 
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(/)  Thi  Supervision  of  Public  Water  Supplies  and  the 
Disposal  of  Sewage,  The  board  of  health  has  passed  an 
order  that  no  sewer  shall  be  constructed  by  any  public  officer 
or  corporation  until  the  plans  shall  have  been  submitted  to» 
and  approved  by,  the  local  board  of  health  having  juris- 
diction.' Cities  and  towns  frequently  ask  the  advice  of  the 
State  Board  on  this  subject,  and  several  hundred  letters  are 
annually  written  in  response  to  such  requests." 

The  subject  of  pure  water-supplies  for  towns  and  cities  b 
-very  intimately  connected  with  the  question  of  the  disposal 
oi  sewage.  Several  years  ago  the  State  Board  of  Health 
recommended  a  law  to  compel  cities  and  towns  to  consult 
that  body  concerning  the  source  and  quality  of  their  public 
water-supplies.  It  was  believed  that  this  would  insure 
^eater  purity  of  water  and  better  engineering.  Even  with- 
out this  statutory  authority,  the  Board  has  done  good  ser- 
(vice  in  this  field.  About  1894  they  began  to  make  analyses 
of  samples  of  water  sent  from  various  parts  of  the  State. 
Several  hundred  have  been  examined,  and  about  fifty  per 
cent,  of  these  have  been  condemned  .3  Much  sickness  has 
been  prevented  and  death  has  been  averted  by  the  use  of 
this  expert  knowledge. 

In  the  central  portion  of  the  State  the  discharge  of  refuse 
from  the  increasing  number  of  straw-board  factories  has 
caused  such  a  pollution  of  the  streams  as  to  menace  the  pub- 
lic health.  Popular  protest  led  to  the  enactment  of  a  law 
in  1 90 1,  designed  to  protect  the  interests  of  the  people. 
But  the  law  is  so  inadequate  and  its  enforcement  has  been 
so  obstructed  by  reason  of  a  lack  of  laboratory  facilitieSt 
that  there  is  so  far  no  amelioration  of  the  offensive  condi- 
tion.^   The  law  forbids  the  discharge  into  any  stream  of 

■  Rift  Sf.  Bd.  HemUk^  189S-9,  p.  159. 

«/KiC  1^98^  p.  7.  •IkuL,  1898,  pp.  47,  lai;  1899.  p.  19. 

*See  Tks  Indirnnflit  Nem^  Sept  90, 1901,  p.  5,  for  a  dctcciplkm  ol  Um  bad 
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water,  of  refuse  or  waste-water  from  any  manufacturing 
establishment  of  such  a  character  as  to  pollute  the  stream, 
'*  except  by,  and  in  pursuance  to,  a  written  permission  so 
to  do,  first  obtained  from  the  State  Board  of  Health."  In 
order  to  obtain  such  a  permit,  the  owner  of  an  establish- 
ment must  file  with  the  Secretary  a  written  application,  ask- 
ing for  the  privilege,  and  showing  that  the  volume  of  water 
in  the  stream  is  such  that  the  refuse  discharged  in  it  would 
produce  no  harm  to  the  public.  If  the  Board  finds,  after  an 
inspection  of  the  stream,  that  the  refuse  may  be  safely  dis- 
charged into  it  without  injury,  they  may  grant  a  permit  for 
a  limited  period,  revocable  by  the  Board  at  any  time.'  The 
operation  of  the  law  has  not  allayed  the  opposition  of  the 
public  to  this  dangerous  practice  of  manufacturing  com- 
panies. 

As  evidence  of  the  growing  importance  of  these  subjects, 
it  may  be  stated  that  in  i860  less  than  one  per  cent  of  the 
population  of  Indiana  was  supplied  with  public  water,  and 
by  1896-7  the  number  had  increased  to  30.5  per  cent.  In 
the  same  year  the  percentage  of  population  livingfin  sew- 
ered towns  was  18.'  With  the  increase  of  population  and 
the  development  of  manufacturing  industries,  the  question 
of  sewage  dbposal  and  of  pure  water-supplies  for  cities  will 
become  more  and  more  serious.  It  grows  more  evident 
every  year  that  these  matters  can  not  be  left  tojeach  indi- 
vidual community  to  settle  as  it  pleases,  irrespective  of  the 
larger  interests  of  the  whole  State.  Because  theyjare  not 
purely  local  questions,  the  safest  and  wisest  policy^seems  to 
be  to  endow  some  central  board  with  supervisory  power  over 
the  whole  matter. 

(g)  Thi  Inspection  of  Food  and  Drugs.    The  early  legisla- 

>Zmm^  1901,  pp.  96-7- 

*  Abbott,  S.  W.,  Thi  PmH  mnd  PrititU  CondUi^n  •/ FMU  HnuHi  and  SimH 

^VffBMvOTw,  I^P*  99^  ^^ 
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tion  in  this  connection  and  its  insufficiency  have  already 
been  considered.'  A  law  of  1889  prohibited  the  sale  of 
fresh  meats,  unless  the  live  animals  from  which  they  were 
derived  had  been  inspected  by  an  officer  in  the  county  in 
which  they  were  intended  for  consumption.'  The  law  was 
directed  against  the  meat-packers  of  other  States,  and  could 
not  be  regarded  as  peculiarly  in  the  interest  of  the  public 
health.  A  law  to  prevent  the  adulteration  of  vinegar  was 
passed  in  1889  ;3  but  no  provision  was  made  for  an  official 
analysis  or  test. 

The  State  Board  acting  under  its  general  power  to  prevent 
the  dissemination  of  disease  promulgated  rules  for  the  care 
and  management  of  dairies.  They  made  several  official  in- 
vestigations and  condemned  certain  sources  of  the  milk  sup- 
ply. They  also  analyzed  samples  of  food  submitted  to  them, 
but  had  no  authority  to  prevent  the  sale  of  adulterated  ar- 
ticles of  food. 

An  act  forbidding  the  manufacture  or  sale  of  any  adul- 
terated foods  or  drugs  was  passed  in  1899.  It  defines  with 
great  minuteness  the  meaning  of  the  terms ;  places  the  en- 
forcement of  the  law  in  the  hands  of  the  State  Board  of 
Health ;  and  makes  the  Secretary  of  that  board  the  State 
inspector  of  foods  and  drugs,  and  every  local  health  officer 
a  food  and  drug  inspector,  subordinate  to  the  State  Board 
of  Health.  Any  person  selling,  oflfering  or  exposing  for 
sale  any  drug  or  article  of  food  included  within  the  provis- 
ions of  this  act  is  required  to  furnish  a  sample  sufficient  for 
analysis  to  any  analyst  or  other  agent  appointed  under  this 
act,  who  applies  to  him  for  the  purpose  and  tenders  to  him 
its  value.  There  is  a  penalty  for  obstructing  an  officer  in 
the  performance  of  his  duty  and  for  the  violation  of  the  law. 
The  articles  condemned  must  be  forfeited  and  destroyed.^ 

>  See  page  214  above.  *  Ltrnt^  1889,  p.  15a 

» IHd^  1889,  p.  123-4.  *  ^'^  1899,  pp.  189-191. 
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Under  the  powers  granted  by  this  act,  the  State  Board  of 
Health  has  prepared  rules  prescribing  minimum  standards 
for  foods  and  drugs,  defining  specific  adulteration  and  regu- 
lating the  methods  of  collecting  and  examining  drugs  and 
articles  of  food.'  However,  the  enforcement  of  the  pure 
food  law  has  been  practically  frustrated  because  of  insuffi- 
cient money  and  lack  of  laboratory  facilities.*  It  is  also 
the  duty  of  the  State  Board  of  Health  to  co-operate  in  the 
enforcement  of  the  act  forbidding  the  sale  of  impure  oils  and 
to  bring  all  violations  of  it  to  the  attention  of  the  grand 
juries.3 

The  administration  of  the  act  of  1901,  providing  for  the 
sanitation  of  all  food-producing  establishments,  the  health 
of  the  operatives  and  the  purity  and  wholesomeness  of  the 
food-products  is  placed  in  charge  of  the  department  of  in- 
spection ;  but  any  local  health  officer  has  power  at  any  time 
to  inspect  such  establishments.^ 

(A)  The  Regulation  of  the  Transportation  of  the  Bodies  of 
Deceased  Persons.  Until  recently  the  transportation  of  dead 
bodies  was  not  carefully  controlled.  As  a  result,  contagious 
diseases  were  often  carelessly  transmitted.  The  interstate 
transportation  was  especially  difficult  to  regulate.  In  1897, 
the  conference  of  State  Boards  of  Health,  at  Nashville,  Ten- 
nessee, in  conjunction  with  the  National  Baggage  Agent's 
Association  and  the  National  Funeral  Directors'  Association, 
adopted  a  set  of  rules  governing  the  transportation  of  dead 
bodies.  These  regulations  were  accepted  by  the  State 
Board  of  Health  and  put  into  force  March  5,  1899.5 

{%)  The  Collection  of  Vital  Statistics.  The  State  Board 
of    Health  has   supervision   of   the   registration   of   births, 

"  Reft  St.  Bd.  Healthy  1898-9,  pp.  155-158. 

'  Ibid^  1898-9,  p.  10.    See  also  The  Indianapolis  News^  Sept  6, 1901. 

»  Laws^  1901,  pp.  33-4.  *  Ibid.^  1901,  pp.  42-3. 

•  Reft  St.  Bd.  Health,  189^,  pp.  56-8  and  262.    See  below,  page  240. 
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deaths,  and  marriages.  They  prepare  the  forms  necessary 
for  the  thorough  registration  and  report  of  vital  and  sani- 
tary statistics.  The  clerk  of  the  Circuit  Court  of  each 
county  is  required  to  report  monthly  to  the  secretary  of  the 
county  board  of  health  the  number  of  marriages  and  such 
facts  relating  to  them  as  may  be  called  for  by  the  State 
Board.'  All  local  boards  of  health  are  required  to  keep 
completefrecords,  according  to  form  prescribed,  of  all  mar- 
riages, births  and  deaths.'  It  is  the  duty  of  the  secretary  of 
the  board  of  health  of  each  county  to  report  such  facts  and 
statistics  as  may  be  required,  under  instructions  from,  and  in 
accordance  with  blanks  furnished  by,  the  State  Board.  It  is 
also  thejduty  of  the  secretaries  of  the  town  and  city  boards 
of  health  to  report  to  their  respective  boards  such  facts  and 
statistics  as^might  be  called  for  by  the  State  Board  through 
the  county  boards.  In  order  that  the  local  boards  may  ob- 
tain authentic  information,  it  is  made  the  duty  of  all  physi- 
cians and  accoucheurs  to  report  to  the  proper  board  of  health 
all  births  and  deaths  which  occur  under  their  supervision 
with  a  certificate  of  the  cause  of  death  and  such  correlative 
facts  as  may  be  required  in  the  blanks  furnished  by  the 
Board.3  Undertakers,  sextons  or  other  persons  are  forbid- 
den to  bury  any  dead  body  without  a  permit  from  the 
county,  city  or  town  board  of  health.  This  permit  is  issued 
only  upon  a  certificate  of  death,  according  to  the  form  pre- 
scribed by  the  State  Board.  In  case  of  any  burial  without 
such  a  permit,  the  coroner  of  the  county  is  required  to  dis- 
inter the  body,  hold  an  inquest  and  make  a  return  within 
three  days  to  the  nearest  local  health  officer.*  These  seem 
unusual  powers  to  confer  upon  a  central  authorit>'  and  can 

>  Laws^  1891,  pp.  17,  19.  '  IHd,,  p.  19. 

'  Births  or  deaths  occurring  when  no  physician  or  accoucheur  is  in  attendance 
most  be  reported  by  the  householder. 
*  Lmwst  1899,  pp.  18-90. 
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be  justified  only  on  the  ground  that  the  ignorance  and  in* 
difference  of  local  communities  must  not  be  permitted,  out 
of  a  misguided  deference  to  local  self-government,  to  endan- 
ger the  life,  property  and  happiness  of  the  people  of  that 
larger  community — the  State. 

V.  The  Results  of  Central  Control.  The  State  Board  with 
its  complete  control  and  full  understanding  of  the  import- 
ance of  accurate  statistics  has  formulated  a  comprehensive 
plan  for  the  collection  of  information,  which  must  be  used 
in  every  part  of  the  State.  The  failure  of  health  officers  ta 
obey  and  enforce  the  rules  prescribed  by  the  Board  is  fol- 
lowed by  a  prompt  reprimand  and  warning ;  and  if  the  of- 
fence is  twice  repeated,  the  careless  or  disobedient  officer  is- 
discharged  and  very  likely  fined.  The  efficiency  of  this  ser- 
vice has  brought  the  accuracy  of  vital  statistics  almost  to  a 
state  of  perfection. 

The  close  and  intimate  relation  between  the  State  Board 
and  the  local  boards  of  health  has  had  a  wonderfully  stimu- 
lating effect  upon  the  latter.  Prior  to  1881  many  of  the 
secretaries  of  the  local  boards  "  simply  drew  their  salaries 
and  did  as  little  work  as  possible."  Now  these  officers  are 
generally  careful  in  keeping  their  records,  prompt  in  making 
reports  and  enthusiastic  in  performing  their  duties.  In  189a 
the  State  Board  inaugurated  an  Annual  Conference  of  Health. 
Ofiicers  which  has  proved  of  great  service. 

Numerous  instances  might  be  cited  of  improved  sanitary 
conditions  in  towns  and  cities  which  have  been  due  in  a- 
great  part  to  the  advisory  or  administrative  authority  of  the 
State  Board  of  Health.'    It  has  prepared  a  health  ordinance 

'  In  the  town  of ,  prior  to  three  yean  ago,  the  health  was  notoriouilj 

had,  A  Military  torrey,  made  by  the  State  Health  officer,  dereloped  the  fact  that 
there  was  not  a  dry  cellar  in  the  town.  Sanitary  administration  had  not  taken 
bold  of  the  matter  of  the  removal  of  garbage  and  the  proper  disposal  of  sewage.^ 
After  dne  consideration,  a  sanitary  engineer  was  hired  to  lay  out  the  whole  town 
in  a  complete  system  of  sewers,  which  is  being  bnih  as  rapidly  as  possible.    "Ai» 
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which  has  been  adopted  in  a  number  of  towns,  which  prior 
to  that  time  had  no  such  ordinance. 

In  respect  to  zymotic  diseases  there  certainly  has  been  a 
decrease  in  the  number  of  cases.  This  fact  can  not  be  es- 
tablished by  statistics  because  of  their  incompleteness  in  the 
first  years  under  the  law.  This  improvement  can  be  fairly 
ascribed  to  the  influence  of  the  State  Board.  Its  circulars 
upon  the  prevention  of  communicable  diseases  and  its 
prompt  action  in  enforcing  the  law  when  such  diseases  are 
discovered,  have  materially  reduced  the  number  of  deaths 
which  would  otherwise  have  occurred.  "  The  State  Board 
of  Health  has  been  active  and  alert  in  meeting  threatened 
dangers,  [from  small-pox]  and  through  its  labors  is  con- 
stantly bringing  to  the  public  mind  the  importance  of  more 
perfect  sanitation."" 

The  following  comment  is  a  fair  reflection  of  the  senti- 
ment which  the  intelligent  public  entertains  towards  this 
Board : 

"  The  State  Board  of  Health  ofiers  a  fine  example  of  effi- 
cient service.  It  has  brought  the  whole  subject  of  public 
health  from  a  stage  of  neglect  and  ignorance,  in  which  dis- 
ease riots,  to  the  stage  where  much  thorough  work  has  been 
done,  and  where  public  attention  and  interest  have  been 
aroused."* 

inspection  of  the  town  at  this  date  will  show  that  there  is  probably  not  a  wet 
cellar  in  the  town,  and  the  old  mud-holes  and  sinks  which  were  found  iq>on  vacant 
lots,  and  even  in  the  middle  of  the  streets,  have  disappeared  forever."  In  the  citf 
of the  influence  of  the  State  Board  of  Health  was  a  potent  force  in  secur- 
ing the  construction  of  a  sewerage  system  and  the  establishment  of  a  sanitary 
abattoir  in  place  of  the  unsanitary  slaughterhouses  which  formerly  existed  there. 
In  still  another  city,  municipal  improvements  in  the  way  of  sewers,  paved  streets 
and  removal  of  dilapidated  buildings  unfit  for  habitation,  were  largely  the  result 
of  recommendations  made  by  the  State  Health  Officer. 

>  Missagi  of  Gcvirnor  Matthews,  House  ^otim.,  1895,  ?•  5'« 

■  Editorial  in  Tke  Indianapolis  News,  Dec.  3,  1901. 
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2.   MEDICAL   EXAMINATION  AND   REGISTRATION. 

The  term  *'  State  Medicine  "  includes  not  only  hygiene  or 
preventive  medicine  but  also  medical  education,  registration 
of  physicians  and  surgeons,  medical  expert  testimony,  phar- 
macy, dentistry  and  other  subjects  connected  with  the  med- 
ical profession.'  Under  a  broad  construction  of  the  term  it 
may  even  be  made  to  include  veterinary  medicine.  It  is  be- 
ing realized  more  and  more  clearly  that  the  most  effective 
system  of  hygiene  can  be  maintained  only  by  having  com- 
petent and  educated  practitioners  with  a  high  standard  of 
professional  ethics.  This  necessitates,  therefore,  that  the 
State  should  exact  some  test  of  the  character  and  the  quali- 
fications of  those  who  assume  the  responsibilities  of  the  life 
and  death   of  its  citizens. 

I.  Early  System  of  Licensing  Physicians.  At  the  very 
first  session  of  the  General  Assembly  it  was  deemed  proper 
to  subject  the  practice  of  medicine  to  some  regulation. 
Each  judicial  circuit  was  declared  by  law  to  be  a  medical 
district.  The  act  designated  certain  physicians  in  each  dis- 
trict who  were  to  constitute  a  board  of  "  medical  censors  " 
with  authority  to  examine  and  license  practitioners.  As 
soon  as  the  censors  and  licensed  physicians  of  any  district 
were  organized,  they  were  to  "  be  known  in  law  and  equity 
as  a  body  corporate  and  politic,"  with  power  to  sue  and  be 
sued,  to  make  their  own  by-laws,  not  inconsistent  with  the  laws 
and  constitution  of  the  State ;  to  admit  new  physicians  to 
practice ;  and  to  expel  any  of  their  members.  A  copy  of 
the  by-laws  and  rules  was  required  to  be  submitted  to  the 
General  Assembly  for  approval.'  In  18 18  the  Legislature 
urged  the  different  medical  societies  to  send  delegates  to  a 
general  convention  to  take  into  consideration  the  medical 
law  of  the  State  and  to  recommend  modifications  of  it  to 

'Compare  Abbott,  ^p,  cit^  p.  6.  ^Laws,  1816-7,  pp.  161-165. 
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the  following  session  of  the  General  Assembly.*  In  the 
ensuing  year  there  was  established  by  law  a  State  Medical 
Society  composed  of  delegates  from  the  district  societies. 
It  was  granted  power  to  settle  differences  between  the  dis- 
trict medical  societies,  and  also  to  decide  cases  appealed  to 
it  by  physicians  from  the  decisions  of  their  respective 
societies.  A  severe  penalty  was  imposed  upon  any  one  who 
practiced  medicine  without  a  license.*  This  society  was 
reorganized  in  1825  and  was  granted  power  to  prescribe  the 
course  and  the  period  of  medical  study  and  the  qualifica- 
tions necessary  for  a  license.  The  censors  of  the  district 
societies  were  authorized  to  examine  applicants  and  grant 
licenses.  The  applicant  had  the  right  of  appeal  from  the 
censors  to  the  district  society ;  and  from  the  district  society 
to  the  State  society,  whose  decision  was  final.3 

Evidently  the  law  was  considered  imperfect ;  for  the  pre- 
amble of  an  act  regulating  medical  societies,  passed  in  1830^ 
related  that  "  owing  to  defects  in  the  law  regulating  the 
practice  of  physic  in  this  State,  the  medical  societies  which 
now  exist,  have  never  been  legally  organized,  and  the  pro- 
visions of  the  act  are  such  as  do  not  induce  a  large  portion 
of  qualified  men  to  become  members  of  any  medical  society* 
or  sufficiently  to  guard  against  licensing  unqualified  men  to 
practice  medicine." 

To  remedy  these  evils  the  law  proceded  to  legalize  the 
societies  already  in  existence  and  all  their  previous  acts,  and 
confirmed  all  the  powers  and  privileges  enumerated  in  the 
act  of  1825.*  By  the  omission  of  this  law  from  the  Revised 
Statutes  of  1843,  the  public  was  for  forty  years  left  without 
any  legal  protection  against  the  imposition  of  ignoramuses 
and  charlatans,  except  that  afforded  by  the  Common  Law. 
Not  until  1881  did  the  criminal  code  contain  any  penalty  for 

>  spec.  Laws,  1817-18,  p.  90.  *  Lmws,  1 818-19,  pp.  77-8. 

»  /hV.,  1825,  pp.  36-40.  *  Riv.  Stat,,  1831,  pp.  372-3. 
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the  improper  acts  of  those  who  practiced  medicine.'  An 
attempt  to  secure  a  registration  law  was  made  about  1850, 
but  it  was  unsuccessful.* 

II.  Licenses  granUdby  the  County  Clerks. — In  1857  many 
numerously  signed  petitions  from  various  parts  of  the  State 
were  presented  to  the  General  Assembly,  asking  protection 
lor  the  communit>'  by  legislation  against  the  "  ignorance  and 
incompetency  of  apothecaries  and  practitioners  of  medicine 
and  surgery."  The  select  committee  of  the  House  which 
had  the  petitions  under  consideration  showed  their  compre- 
hension of  the  situation.  They  reported  that,  because  of 
(i)  "The  vast  importance  of  competency  in  medical  men 
to  the  community;"  (2)  "  The  extensive  range  of  knowledge 
requisite  to  make  them  competent;"  (3)  "The  impossi- 
bility of  the  masses  estimating  correctly  the  qualifications  of 
a  candidate  for  practice;"  and  (4)  "The  fact  that  many 
incompetent  men  do  practice  these  professions/'  it  was  "  not 
merely  expedient  but  obligatory  under  the  Constitution  to 
provide  by  legislation  for  the  safety  and  well  being  of  the 
people  against  the  ignorance  of  pretended  physicians,  sur- 
geons and  apothecaries."  They  recommended  a  law  requir- 
ing all  persons  engaging  in  the  practice  of  medicine  to  first 
procure  a  certificate  of  qualification  from  a  Board  of  Medi- 
ical  Examiners  created  by  the  act.'  The  failure  of  the  bill 
to  become  a  law  was  attributed  to  the  bitter  political  contro- 
versy of  that  session. 

Bilb  of  the  same  tenor  were  subsequently  introduced  in 

'  The  prescriptioii  of  secret  medicines  and  the  prescription  or  administration  of 
dmgs  or  medicines  by  any  one  in  a  state  of  intoxication  were  declared  to  be  crimes 
poDshable  by  6ne  and  imprisonment  in  the  county  jail.    Rev,  StoL,  1881,  sects. 

^Rift  St.  Bd,  Hioiih,  1883,  p.  $2. 

*  Rip9ri  tffthe  Select  Committee  en  the  PraetUe  of  Mtdieine  and  Suriery,  Dec. 
Jemm,,  39th  Sess.  (1857),  ii,  pp.  533-6. 
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the  General  Assembly  but  failed  to  pass/  The  lack  of  zeal 
in  the  promotion  of  a  higher  professional  standing  was  due, 
in  part,  to  the  rivalries  of  the  various  schools  of  medicine 
which  had  representatives  in  the  State.  Each  was  afraid 
that  discriminations  would  be  made  against  it,  in  the  event 
that  the  board  should  be  composed  of  the  adherents  of  the 
other  schools.  The  prevalence  of  such  sentiments  explains 
the  faint-hearted  character  of  the  next  legislation  on  this 
subject. 

In  1885  it  W21S  declared  unlawful  for  any  one  to  practice 
medicine,  surgery  or  obstetrics  in  Indiana  without  a  license. 
This  document  was  to  be  obtained  from  the  clerk  of  the 
circuit  court  of  the  county  wherein  the  applicant  desired  to 
practice  medicine,  upon  the  presentation  of  a  diploma  held 
by  him  from  some  reputable  medical  college,  or  upon  filing 
the  affidavit  of  two  householders  that  he  had  resided  and 
practiced  medicine  and  surgery  in  Indiana  for  ten  years 
continuously.'  The  question  of  the  reputableness  of  the 
medical  colleges  was  left  to  the  several  judgments  of  ninety- 
two  local  officers. 

The  weakness  of  the  law  was  still  further  heightened  in 
1 89 1  by  providing  that  a  license  granted  by  a  county 
clerk  authorized  one  to  practice  in  any  county  of  the  State.3 

III.  The  State  Board  of  Medical  Registration  and  Exam- 
ination, It  was  not  until  1897  ^^^  ^^  effective  plan,  ac- 
ceptable to  the  leading  schools,  was  devised  and  enacted  into 
law.  The  Governor  was  authorized  to  appoint  a  State  Board 
of  Medical  Registration  and  Examination,  composed  of  five 
members.  No  school  or  system  of  medicine  was  to  have  a 
majority  representation,  and  each  of  the  four  schools  or  sys- 

1  House  Journ,^  1881,  pp.  126,  160;  Sen,  Journ,^  1881,  pp.  95,  696. 
'  Or  had  practiced  for  three  years  continiiously  and  had  taken  one  full  course  of 
lectures  in  some  reputable  medical  college.    Laws^  Spec,  Sets,,  1885,  pp.  197, 199. 
*Laws,  1891,  p.  396. 
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tems  having  the  largest  numerical  representation  in  the 
State  was  entitled  to  at  least  one  representative  on  the  Board. 
The  Governor  had  power  to  remove  any  member  for  a  good 
cause.  The  county  clerks  still  had  authority  to  issue  the 
licenses  which  were  valid  in  their  respective  counties ;  but 
their  discretionary  power  was  taken  away.  They  could 
grant  licenses  only  upon  the  presentation  by  the  applicant 
of  a  certificate  issued  by  the  State  Board  of  Medical  Regis- 
tration and  Examination.  Such  a  certificate  could  be  ob- 
tained upon  the  submission  of  a  diploma  from  a  recognized 
medical  college,  upon  the  presentation  of  a  license  held  by 
the  applicant  at  the  time  of  the  passage  of  the  law  or  upon 
examination  by  the  board.  They  had  power  to  establish 
the  minimum  requirements  which  were  necessary  to  secure 
a  certificate  upon  examination.  What  is  more  important, 
they  could  determine  the  minimum  requirements  and  rules 
for  the  recognition  of  medical  colleges.  The  applicant,  if 
he  should  fail  to  pass  an  examination,  had  the  right  of  ap- 
peal to  the  Circuit  or  Superior  Court  of  the  proper  county 
requiring  the  Board  to  show  cause  why  he  should  not  be 
permitted  to  practice  medicine.  This  limitation  upon  the 
power  of  the  Board  was  believed  to  be  in  the  interest  of  the 
personal  rights  of  the  individual.  It  was  made  the  duty  of 
the  prosecuting  attorney,  upon  the  complaint  of  the  Board, 
to  prosecute  any  violation  of  the  law.  The  Board  could  re- 
fuse to  grant  a  license  to  any  person  guilty  of  felony  or  gross 
immorality  or  addicted  to  the  liquor  or  drug  habit  to  such 
a  degree  as  to  render  him  unfit  to  practice  medicine  or  sur- 
gery; and  it  could,  after  notice  and  hearing  before  the 
Judge  of  the  Circuit  Court,  revoke  a  license  for  like  cause.' 
Two  years  later  some  minor  changes  were  made.* 

In  1901  the  meaning  of  the  "practice  of  medicine''  was 

» Ztfwr,  1897*  PP-  ^ii'^f^^-  *  /W^  pp.  247-^53. 
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defined  more  precisely.  An  amendment  was  also  made 
which  provides  that  after  January  i^  1905,  ''no  certificate 
shall  be  issued  to  any  person  whomsoever  until  he  shall 
have  satisfied  the  said  board  that  he  has  graduated  at  a 
reputable  medical  college  "  maintaining  the  standard  pre- 
scribed by  the  Board,  "  and  shall  have  passed  before  said 
board  a  satisfactory  examination  as  to  his  qualifications  to 
practice  medicine,  surgery  and  obstetrics." ' 

In  some  quarters  there  has  been  a  disposition  to  uphold 
the  "  personal  liberty  "  of  the  man  who  may  wish  to  call  in 
a  doctor  who  has  not  and  cannot  meet  the  requirements 
prescribed  by  the  law  and  the  rules  of  the  Board ;  but  the 
latter  has  insisted  upon  its  rights  under  the  law.  As  results 
of  this  legislation,  "a  large  number  who  were  devoid  of 
medical  education  have  either  quit  the  practice  or  left  the 
State,"  and  the  standards  of  the  medical  colleges  within  the 
State  have  been  raised.* 

3.   REGULATION  OF  THE  PRACTICE  OF  DENTISTRY. 

Legislation  regulating  the  practice  of  dentistry  has  had  the 
same  general  trend  as  that  controlling  the  practice  of  medi- 
cine.3  The  present  law^  is  modeled  after  the  act  of  1897 
regulating  the  licensing  of  physicians.  It  provides  for  a 
State  Board  of  Dental  Examiners,  consisting  of  five  reputabk 
dentists,  appointed  biennially,  one  by  the  Governor,  one  by 
the  State  Board  of  Health,  and  three  by  the  Indiana  State 
Dental  Association  (a  private  corporation).  This  Board 
has  substantially  the  same  control  over  the  practitioners  of 
dentistry  that  the  State  Board  of  Medical  Registration  and 
Examination  exercises  over  physicians  and  surgeons. 

>Z4nir/,  I90i,pp.478,48i. 

^Rip^n  0/  tki  SimU  Bcmrd  0/  M^diiml  RtgUirttiUm  mnd  BsmmUMiim^  ll 
««99»  pp.  5»  ^• 
*Set  Z«wit  Sptc.  Siu^  1879,  pp.  ia»-3;  1887,  pp.  jS-9. 
^iMm.  i899>  pp.  479-4«4. 
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4.  THE  REGULATION  OF  THE  PRACTICE  OF  PHARMACY. 

In  the  sale  of  drugs  and  medicines  the  public  are  exposed 
to  similar  risks  and  dangers,  because  of  the  ignorance  or  in- 
competency of  the  vendors  of  these  articles.  Consequently 
there  has  been  felt  the  same  need  of  legal  protection. 

For  twenty  years  bills  regulating  the  sale  of  these  com- 
modities were  from  time  to  time  introduced  in  the  General 
Assembly '  only  to  be  defeated.  In  1899  a  law  was  enacted 
designed  ''to  protect  the  people  by  requiring  all  persons 
selling  at  retail  or  compounding  for  sale  at  retail  any  poison 
or  compound  containing  a  poison  (with  certain  exceptions*) 
to  be  duly  licensed."  To  carry  out  the  provisions  of  the  act, 
the  Governor  is  authorized  to  appoint  a  Board  of  Pharmacy, 
•consisting  of  five  pharmacists  of  recognized  experience  and 
ability.  The  Governor  has.  power  to  remove  any  member 
for  cause.  The  Board  has  considerable  discretion  as  to  the 
adoption  of  such  rules  as  it  may  deem  necessary  to  secure 
the  proper  enforcement  of  the  act.  The  Board  issues 
licenses  as  registered  pharmacists '  upon  the  submission  of 
evidence  satisfactory  to  it  of  one  of  the  following  qualifica- 
tions: The  proprietorship  or  management  of  a  store  or 
pharmacy  in  which  physicians'  prescriptions  are  com- 
pounded; experience  as  a  clerk  in  such  a  store  for  four 
years  immediately  preceding  the  application ;  or  ability  to 
pass  a  satisfactory  examination  and  four  years  experience.^ 
Lists  of  registered  pharmacists  and  registered  assistant 
pharmacists  are  filed  with  the  Secretary  of  State. 

» H^me  y^mm,,  1881,  pp.  456, 1350-a;  1S89,  pp.  74,  73^  743?  ««9$.  PP.  103, 
480;  1897,  W>-  97«.  "357.  «547.  "607. 

'  General  merchants  are  permitted  to  tdl  certain  staple  articles  withont  a  Hoense. 

*  Ptoriikm  is  also  made  for  the  licensing  of  registered  assistant  pharmacists. 

^Lmwt,  1S99,  pp.  159-163.  In  case  an  applicant  is  a  graduate  ol  a  school  of 
phammcy  lunring  the  standard  and  the  requirements  satisfactory  to  the  Board*  the 
time  nctnaDy  wptoX  in  attendance  is  accepted  in  liem  of  an  eqniralent  period  in  a 
stoceoc  pharmacy. 
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5.   THE   UCENSING  OF  EMBALMERS. 

The  proper  care,  embalming  and  transportation  of  the 
bodies  of  deceased  persons  and  thorough  disinfection  are 
scarcely  less  important  to  the  public  health  of  the  State  than 
high  professional  skill  in  the  treatment  of  disease.  During 
the  last  decade  several  attempts  were  made  to  secure  legis- 
lation providing  for  the  better  protection  of  life  and  health 
by  the  creation  of  a  system  of  examination,  registration  and 
licensing  of  undertakers.' 

In  the  absence  of  any  statute  regulating  this  profession, 
the  State  Board  of  Health  in  1 898  entered  into  a  voluntary 
agreement  with  the  Indiana  State  Funeral  Directors'  Associ- 
ation, for  the  purpose  of  carrying  out  the  regulations  gov- 
erning the  transportation  of  dead  bodies.*  The  State  Board 
of  Health  appointed  from  the  members  of  the  Funeral  Di- 
rectors' Association  an  examining  board  which  prepared 
and  adopted,  with  the  approval  of  the  State  Board  of  Health, 
rules  governing  the  examination  of  persons  who  desired  to 
be  recommended  by  the  examining  board  to  the  State  Board 
of  Health.  The  State  Board  of  Health  granted  certificates 
only  to  those  persons  so  recommended,  and  issued  annually 
a  list  of  the  registered  embalmers  who  were  duly  qualified 
to  prepare  for  transportation  the  bodies  of  those  who  had 
died  of  infectious  or  contagious  diseases.  The  State  Board 
of  Health  reserved  the  power  to  refuse  or  revoke  a  license 
on  account  of  criminal  acts,  drunkenness,  or  failure  to  pre- 
pare a  body  for  transportation  exactly  according  to  niles.3 
,  In  1 90 1  a  separate  board  was  created  with  authority  in 
this  field.  Provision  was  made  for  a  State  Board  of  Em- 
balmers, consisting  of  five  members  appointed  by  the  Gov- 

^.Sm.7<Mirii.,i893,pp.8i,5i3;  1895,  p.  550;  1897, p.  194;  v^^HouuJomm^ 
»«93»  PP-  133.  898;  1897.  PP-  319.  «";  1899.  pp.  157. 4«7. 
'  See  page  229,  above. 
^RifU  SL  Bd.  0fHtaUk,  1897-8,  pp.  44-$;  i89«-9.  PP.  l^Vh  134. 


24l]  STATE  MEDICINE  24I 

eraor.  Four  of  these  members  must  be  practical  and  prac- 
ticing embalmers  and  one  a  regularly  registered  practicing 
physician.  This  board  has  power  alter  the  examination  of 
applicants  upon  the  subjects  of  sanitation,  disinfection 
and  the  care,  disposition  and  preservation  of  deceased 
persons,  to  grant  licenses  to  practice  the  profession  of 
embalming  for  one  year.  A  renewal  may  be  had  each  year 
without  further  examination.  A  penalty  is  imposed  upon 
persons  who  practice  the  profession  of  embalming  without  a 
license.  The  licenses  issued  to  embalmers  by  the  State 
Board  of  Health  prior  to  the  enactment  of  this  law  were 
legalized.* 

6.  THE    PREVENTION  AND   SUPPRESSION  OF  THE    DISEASES 

OF  ANIMALS. 

The  character  of  the  health  conditions  among  animals  has 
a  vital  importance  to  the  public  health  of  the  community 
for  two  reasons:  a  large  proportion  of  man's  food  is  com- 
posed of  animal  products;  and  many  infectious  diseases 
among  domestic  animals  are  communicable  to  the  human 
species.  Hence,  in  the  effort  to  safeguard  property  and 
human  life,  it  has  been  found  necessary  to  provide  scientific 
methods  of  dealing  with  the  diseases  of  the  brute  creation. 

The  early  laws  of  Indiana  on  this  subject  were  enacted 
solely  in  the  interest  of  property  rights.'  Since  no  special 
officers  were  charged  with  the  enforcement  of  these  laws 
their  execution  was  left  to  the  regular  courts  and  peace 
officers. 

I.  The  State  Live  Stock  Sanitary  Commission.  The  Stat- 
utes organizing  the  State  Board  of  Health  did  not  directly 
place  the  control  of  diseases  of  animals  under  its  jurisdic- 
tion.    But  the  Board  considered  the  influences  of  such  dis- 

>ZMtf^i90i,pii.56j-4. 

•  IkUl^  iS^o-v*  P«  '4^;  »W7,  pp.  136-71 1S9;  1869  {Rig.  Sess.),  pp.  s^jo. 
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eases  upon  the  public  health  of  so  great  consequence,  that 
they  adopted  a  rule  requiring  local  health  officers  to  take 
cognizance  of  all  violations  of  statutes  in  reference  to  dis- 
eased animals,'  and  to  cause  a  rigid  enforcement  of  the  laws. 
The  Board  urged  the  necessity  of  placing  the  diseases  of 
domestic  animals  under  its  immediate  supervision,  and  of 
providing  for  the  appointment  by  the  Governor  of  a  State 
veterinary  surgeon  whose  work  should  be  under  the  auspices 
of  the  Board.* 

The  presence  of  pleuro-pneumonia  among  the  cattle  in 
some  sections  of  Indiana  and  in  adjoining  States  ^  led,  in 
1889,  to  extensive  legislation  upon  this  subject  and  the  es- 
tablishment of  the  State  Live  Stock  Sanitary  Commission.^ 
This  board  consisted  of  three  commissioners,  who  were  prac- 
tical agriculturists,  identified  with  the  live  stock  interests. 
They  were  appointed  by  the  Governor  upon  nomination  by 
the  State  Board  of  Agriculture.  The  commission  in  turn 
appointed  an  experienced  veterinary  surgeon  for  the  State. 
In  the  execution  of  its  duty  to  protect  the  health  of  domestic 
animals  from  all  contagious  or  infectious  diseases  of  a  malig- 
nant character,  the  commission  had  authority  to  establish 
and  enforce  such  quarantine,  sanitary  and  other  regulations 
as  it  deemed  necessary. 

The  secretaries  of  the  county  boards  of  health  were  re- 
quired to  co-operate  with  the  commission.  Because  of  the 
divided  authority  of  the  commission,  the  operation  of  the 
law  was  not  satisfactory .^ 

^  Set  page  314,  above. 

*  Rifi  Si.  Bd.  IlmWk,  18S4,  pp.  67-8. 

^Miuagit  0/  Gtv€mw  Gray,  Sen.  Jntrm.^  1887,  p.  57;  and  Hvmi  Jaum^^ 
1889.  P*  46. 

*ZtftM,  1889,  pp.  380-7. 

*  See  Miuagt  of  Gwtrnor  Matthews,  H^mt  Joum^  1897,  P*  3^;  ^^^  ^ 
4/  Gfvtmor  Mount,  H$mH  y^ttm,,  1899,  p.  3a. 
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II.  The  State  Veterinarian.  A  decided  improvement 
was  made  in  1901  by  abolishing  the  old  commission  and 
establishing  the  office  of  State  Veterinarian.'  This  officer  is 
appointed  by  the  Governor  and  is  subject  to  removal  by 
him  for  cause.  It  is  his  duty  ''  to  protect  the  health  of  the 
domestic  animals  of  the  State ;  to  determine  the  most  effi- 
cient and  practical  means  for  the  prevention,  suppression, 
control  and  eradication  of  dangerous,  contagious  and  infec* 
tious  diseases ;  and  to  investigate  the  cause,  nature,  means 
of  prevention  and  treatment  of  such  diseases  as  he  may  deem 
advisable."  For  these  purposes  he  is  authorized  and  em- 
powered "  to  establish,  maintain,  enforce  and  regulate  such 
quarantine  and  other  measures  relating  to  the  improvement 
and  care  of  animals  and  their  products,  the  disinfection  of 
suspected  localities  and  articles,  and  the  destruction  of  such 
animals  and  property  as  he  may  deem  necessary ;  and  to 
adopt,  from  time  to  time,  all  such  regulations  as  may  be 
necessary  and  proper  for  the  carrying  out  of  the  purposes  of 
this  act." 

The  rules  and  regulations  published  by  the  State  Veteri- 
narian are  declared  "  to  have  the  force  and  effect  of  laws  of 
the  State."  He  has  power  to  appoint  and  employ  such  as- 
sistants or  agents  as  he  may  think  proper.  It  is  made 
the  duty  of  the  owner  of  an  animal  affected  with  a  dangerous 
Of  contagious  disease,  or  of  any  other  person  knowing  of,  or 
suspecting  the  existence  of  such  disease,  to  report  promptly 
to  the  local  health  officer,  who  within  twenty-four  hours  must 
report  the  same  to  the  State  Veterinarian.  It  is  the  duty  of 
this  officer  or  his  agent  to  visit  the  locality,  make  the  proper 
examination  and  enforce  the  necessary  rules  and  regulations. 
In  order  to  make  the  examinations,  these  officers  have  the 
right  at  all  times  to  enter  any  premises  or  places  where 
domestic  animals,  living  or  dead,  may  be.     In  case  it  may  bf 

IT,  1901,  pp.  9S-103. 
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deemed  expedient  to  kill  any  animal  or  destroy  property  to 
prevent  the  spread  of  disease,  the  State  Veterinarian  or  his 
agent  adjusts  the  claim  with  the  owner ;  provided,  the  amount 
to  be  paid  is  less  than  $25.  If  the  amount  of  the  claim 
exceeds  that  sum,  or  if  an  agreement  can  not  be  made  with 
the  owner,  the  matter  is  referred  to  three  appraisers  ap- 
pointed, one  by  the  State  Veterinarian  or  his  agent,  one  by 
the  claimant  and  a  third  by  the  two  thus  appointed.  Their 
appraisement  is  to  be  paid  by  the  State ;  but  not  more  than 
$25  can  be  allowed  for  any  infected  animal,  and  the  right  to 
indemnity  is  wholly  denied  in  certain  cases.  The  State 
Veterinarian,  under  the  power  granted  him,  has  adopted  for 
the  State  the  rules  prepared  and  used  by  the  Department 
of  Agriculture  of  the  United  States.  It  is  his  duty  to  make 
examinations  into  the  conditions  of  the  live  stock  of  the 
State  in  relation  to  contagious  and  infectious  diseases,  in- 
cluding the  milk  supplies  of  cities,  towns  and  villages,  and 
to  take  proper  means  to  protect  such  milk  supplies  from 
contamination.  Upon  the  request  of  the  State  Board  of 
Health  he  is  required,  as  far  as  possible,  to  investigate  the 
conditions  of  dairies  and  such  diseases  of  animals  as  are 
communicable  to  man.  The  decision  of  the  State  Veteri- 
narian in  all  matters  pertaining  to  diseases  of  domestic  ani- 
mals and  his  orders  as  to  their  disposition  are  final.  He 
may  call  upon  any  peace  ofHcer  for  aid  in  the  discharge  of 
his  duties,  and  such  ofHcer  must  give  assistance.' 

The  law  has  been  in  operation  so  short  a  time  that  con- 
clusions as  to  its  workings  can  not  fairly  be  drawn.  Already 
an  extended  study  has  been  made  of  certain  diseases,  and 
all  proper  calls  for  assistance  have  been  attended  without 
exceeding  the  allowance  of  $250  per  month,  made  by  law. 

III.  The  Regulation  of  Veterinary  Medicine.  In  190 1  for 
tiie  first  time  the  practice  of  veterinary  medicine  or  surgery 

^Laws,  I90l,p.  102. 
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was  regulated  by  law.  It  is  made  unlawful  for  any  one  to 
practice  this  profession  who  is  not  a  graduate  of  a  reputable 
veterinary  college.  An  exception  is  made  in  favor  of  per- 
sons who  have  practiced  for  five  consecutive  years  as  a 
means  of  gaining  a  livelihood.*  Any  clerk  of  a  circuit 
court,  upon  the  filing  with  him  of  the  necessary  evidence  of 
qualification,  must  issue  to  the  applicant  a  certificate  to 
practice  the  profession  in  any  county  of  the  State.'  The 
State  Board  of  Health  furnishes  the  blank  certificates,  but 
has  no  other  authority  in  regard  to  the  matter.  The  county 
clerks  are  the  sole  judges  of  the  evidence  as  to  the  qualifica- 
tions. Further  legislation  along  this  line  is  already  re- 
quested. 

Much  of  the  legislation  in  the  field  of  State  Medicine  and 
Hygiene  is  too  recent  to  justify  any  general  conclusions  as 
to  its  efficiency.  Whatever  may  be  its  subsequent  effects,  it 
is  evidence  of  a  decided  drift  towards  the  centralization  of 
administration.  This  tendency  is  the  outgrowth  of  a  con- 
viction that  these  matters  are  of  such  importance  to  the 
public  in  general,  that  they  cannot  be  left  to  individual 
action  or  local  control  without  serious  detriment  to  the  life, 
health  and  property  of  the  people  as  a  whole. 

'Tlie  law  docs  not  apply  to  certain  operations  nor  to  persons  practicing  upon 
their  own  animals. 
^Laws,  1901,  pp.  431-2. 


CHAPTER  VI 
TAXATION 

I.  The  Transition  from  a  Centralized  to  a  Decen- 
tralized Administration. 

During  the  early  territorial  period  there  was  close  cen- 
tralization in  the  administration  of  both  local  and  territorial 
finances.  Prior  to  1792  there  was  no  legislation  in  the 
Northwest  Territory  in  respect  to  the  raising  and  disburse- 
ment of  revenue.  The  small  expenses  of  the  territorial 
government  were  paid  out  of  the  Federal  Treasury ;  •  and 
the  insignificant  costs  of  the  local  administrations  were  de- 
frayed from  the  proceeds  of  fees,  fines  and  forfeitures. 

Three  important  laws  from  the  standpoint  of  local  taxa- 
tion were  passed  in  1792.  One  of  these  was  a  police  regu- 
lation as  well  as  a  revenue  measure.  The  Governor  was 
empowered  to  appoint  in  each  county  one  or  more  com- 
missioners with  authority  to  grant  licenses  to  any  merchants, 
traders  or  inn-keepers,  who  were  recommended  by  the  court 
of  the  general  quarter  sessions.  The  receipts  from  such 
fees  were  turned  into  the  treasuries  of  the  respective  coun- 
ties.* 

A  second  law  directed  the  manner  in  which  county  taxes 
should  be  raised.  It  authorized  the  court  of  general  quarter 
sessions  of  the  peace  to  make  an  estimate  of  the  amount  of 

>  U.  S.  SiahUes  at  Large,  i,  p.  386. 

*  Chaie,  i,  op,  at.,  p.  1 14.  Three  years  later  the  Governor  himself  was  directed 
to  license  the  keepers  of  tayems  and  other  drinking  houses,  upon  the  recom* 
mendation  of  the  courts  of  general  quarter  sessions.      /3t</.,  p.  165. 
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money  which  they  thought  necessary  to  defray  the  expenses 
of  the  county  for  the  ensuing  year,  specifying  as  nearly  as 
possible  the  purposes  for  which  the  several  sums  would  be 
needed.'  This  estimate  was  to  be  laid  by  the  clerk  before 
the  Governor  and  Judges,  who  had  authorit>'  to  approve  it, 
and  to  levy  upon  the  inhabitants  of  the  county  the  sum 
which  they  deemed  requisite.  The  judges  of  the  court  of 
common  pleas  were  to  appoint  annually  in  each  town  or 
district  of  the  county  from  one  to  three  commissioners,  who 
constituted  a  board  with  power  to  assign  to  each  district  its 
proper  share  of  the  tax,  having  ''  special  respect  to  wealth 
and  numbers."  In  each  subdivision  of  the  county  three 
judicious  men  were  annually  designated  by  the  same  court 
who  assessed  upon,  and  apportioned  among,  its  inhabitants 
the  amount  imposed  upon  the  district, ''  according  to  the 
best  of  their  judgment  in  just  proportion  to  the  wealth  in 
the  county  and  ability  to  pay."  Though  somewhat  clumsily 
stated,  this  was  a  recognition  of  the  faculty  theory  of  taxa- 
tion. To  prevent  any  partiality  or  injustice,  it  was  provided 
that  any  one  who  thought  himself  unreasonably  assessed 
had  the  right  to  petition  the  local  courts  or  the  General 
Court  of  the  Territory  for  relief;  and  the  decision  of  the 
court  was  final. 

The  third  law*  alluded  to  above  empowered  the  Governor 
to  appoint  and  commission  during  pleasure  a  ''  Treasurer- 
General  of  the  Territory"  and  a  treasurer  in  each  county, 
who  were  charged  with  the  duties  usually  pertaining  to  such 
offices.  The  Treasurer-General  and  the  county  treasurers  as 
well  were  required  annually  to  lay  their  accounts  before  the 
Legislature  of  the  Territory,  showing  the  moneys  that  had 
been  received  by  them  and  how  they  had  been  disposed  of. 
To  force  county  treasurers  to  comply  with  this  requirement 
it  was  made  unlawful  to  levy  any  further  assessment  in  any 

'  Owse,  i,  p.  I  iS.  '  /NV/.,  p.  117. 
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county  which  had  not  rendered  a  satisfactory  settlement  to 
the  Legislature. 

In  1795  a  radical  departure  from  this  compactly  central- 
ized control  was  made ;  and  a  field  for  local  self-government 
was  opened.  It  was  no  longer  necessary  to  submit  the 
county  estimate  to  the  Governor  and  Judges  for  their  ap- 
proval and  authorization.  The  chief  officers  charged  with 
the  duty  of  carrying  into  effect  the  **  law  for  raising  county 
rates  and  levies,"  were  three  commissioners'  in  each  county, 
appointed  by  the  court  of  general  quarter  sessions  for  the 
term  of  three  years.  Still  more  democratic  in  its  nature, 
was  the  provision  for  the  annual  election  of  one  assessor  in 
each  township  by  the  free  males  thereof.  The  commissioners 
and  the  assessor  had  the  power  of  auditing  the  county  ac- 
counts and  of  making  appropriations  of  money  for  the  benefit 
of  the  county.  Constables  were  required  to  certify  to  the 
assessors  the  names  of  all  persons  residing  or  sojourning 
within  their  respective  townships  with  an  account  of  all 
lands,  houses  and  other  property,  including  "bound  ser- 
vants.'' The  assessor  of  each  township,  after  having  re- 
ceived the  returns  of  the  constables,  was  authorized  to  assess 
equally  and  impartially  all  ratable  persons,  having  due  re- 
gard to  the  yearly  value  of  the  property  of  each.  Any 
person  thinking  himself  aggrieved  had  the  right  of  appeal 
to  the  commissioners  who  might  increase  or  diminish  the 
assessment.  The  power  of  appointing  county  treasurers 
still  rested  in  the  hands  of  the  Governor;  but  they  were 
responsible  to  the  local  authorities  instead  of  the  central 
government.  The  control  exercised  by  the  commissioners 
and  assessors  over  the  local  financial  officers  was  quite  ex- 
tensive. They  appointed  a  collector  for  each  township,  who 
was  required  to  render  an  account  and  pay  over  all  moneys 

^  Chase,  i,  p.  169-174.    These  officers  did  not  perform  the  administratiire  duties 
now  imposed  upon  county  commissioners. 
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and  orders  promptly  to  the  county  treasurer.  The  latter 
was  obliged  to  certify  to  the  commissioners  from  time  to 
time  the  amounts  collected,  to  report  any  delinquency  on 
the  part  of  the  collectors,  and  annually  to  bring  his  accounts 
into  the  court  of  the  general  quarter  sessions  and  settle  with 
the  commissioners  and  assessors.  The  commissioners  were 
empowered  to  fine  unfaithful  and  delinquent  collectors,  who 
were  answerable  with  their  bodies  and  estates.  They  also 
had  power  to  fine  treasurers  and  assessors  for  refusing  or 
neglecting  to  do  their  duty.  The  county  commissioners 
themselves  for  failure  to  do  their  duty,  were,  in  turn,  subject 
to  fines  imposed  by  the  court  of  the  general  q  uarter  sessions ; 
and  for  misbehavior  they  were  liable  to  removal  from  ofHce. 
Finally,  the  commissioners,  assessors  and  treasurers,  all, 
were  required,  annually  to  lay  before  the  court  of  general 
quarter  sessions  and  the  grand  jury  of  the  county  their 
books  and  accounts.  No  report  to  any  territorial  officer  was 
required.  However,  the  justices  of  the  courts  were  them- 
selves the  appointees  of  the  Governor  of  the  Territory. 
There  was,  besides,  an  important  central  judicial  control 
provided  for  in  the  law'  establishing  the  higher  courts.  This 
act  authorized  the  General  Court  or  Supreme  Court  **  to  ex- 
amine, correct,  and  punish  the  contempts,  omissions  and 
neglects,  favors,  corruptions  and  defaults  of  all  or  any  of  the 
justices  of  the  peace,  sherifTs,  coroners,  clerks,  and  other 
officers,  within  the  respective  counties."  The  first  Territorial 
assembly  in  1799  enacted  a  law*  regulating  county  levies 
which  was  modeled  after  the  act  of  1 793 .  It  made  no  change 
in  the  method  of  supervision  of  local  financial  officers. 

The  first  tax  for  territorial  purposes  was  not  levied  until 
1798,3  ten  years  after   the  organization  of   the  Northwest 

^Chaie,  i,  op.  ciL^  pp.  I47-I5a  '  IHd^  pp.  272-9. 

*  Laws  tfNartkfWitt  Territory,  1798,  pp.  23-26;  Chase,  i,  p.  208-9.    The  \kw 
WM  taken  from  the  Kentucky  code. 
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Territory.  It  subjected  all  unsettled  and  unimproved 
lands '  to  taxation.  As  this  law  was  not  adopted  from  one  of 
the  thirteen  original  States,  it  was  unauthorized  and  was 
repealed  in  the  following  year.  The  passage  in  1798  from 
the  first  grade  of  territorial  government  to  the  second,  was 
attended  by  increased  expenditures.  This  necessitated  the 
enactment  in  1799  of  several  laws  in  regard  to  taxation.*^ 
One  of  these  imposed  a  tax  on  land.'  It  authorized  the 
courts  of  general  quarter  sessions  to  appoint  one  or  more 
commissioners  or  listers  for  each  county.  It  was  their  duty^ 
to  make  a  list  of  the  land  owned  in  their  districts,  and  to 
classify  it  according  to  quality  and  situation  into  three  grades, 
each  of  which  was  taxed  a  certain  number  of  cents  per  hun- 
dred acres.  The  right  of  appeal  from  the  assessments  to 
the  court  of  general  quarter  sessions  was  granted.  The 
form  of  the  schedule  for  listers  was  prescribed,  but  no  way 
was  provided  by  which  the  territorial  officers  could  exercise 
supervision  over  the  local  officials  except  through  the 
courts. 

When  the  Territory  of  Indiana  was  set  off  from  the  North- 
west Territory  in  1800,  the  form  of  government  authorized 
was  that  of  the  first  grade ;  that  is,  one  in  which  the  Gov- 
ernor and  Judges  had  practically  complete  control.  The 
first  law  which  they  adopted  was  this  tax  law  of  1799,  with 
slight  modifications.^  In  1805,  the  law  ^  in  regard  to  land 
taxes  was  elaborated.  The  Auditor  of  the  Territory  was 
to  obtain  from    Federal   officials   abstracts  of   entries  and 

'  The  Uw  was  designed  to  place  the  burden  of  tasuition  upon  thoae  who  fiukd 
to  derelop  their  lands  and  who  held  them  for  speculative  purpotei.  A  great  part 
of  such  lands  was  owned  by  non-residents. 

*  Chase,  i,  pp.  231-233,  267-272,  272-279,  2S0. 

'  Ihid,t  pp.  267-272.    It  was  to  continue  in  force  until  the  end  of  the 
tion  of  the  Legislature. 

*  Terr,  Laws,  1801,  p.  5.  *  IMd,,  1805,  pp.  30-33. 
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locations  of  all  lands  with  the  names  of  the  owners,  and  to 
transmit  the  lists  to  the  county  assessors.  The  owners  of 
lands  were  required  to  give  to  the  assessor  a  true  account  of 
their  holdings.  The  assessor  was  to  determine  the  valuation 
of  the  land  and  to  inform  the  owner  of  the  amount,  who 
had  the  right  to  appeal  to  the  court  of  common  pleas.  It 
was  the  duty  of  the  clerk  of  the  court  to  forward  one  tran- 
script of  the  revised  abstract  to  the  Auditor  of  the  Terri- 
tory and  another  copy  to  the  House  of  Representatives. 
The  Auditor  of  the  Territory,  upon  these  valuations  fixed  a 
tax  at  such  rates  (not  exceeding  those  specified  by  law)  as 
would  produce  the  sum  required;  he  then  transmitted  an 
abstract  containing  the  names  of  owners,  with  the  amount  of 
the  tax,  to  the  collector  of  each  county,  who  was  to  send  the 
proceeds  to  the  State  treasury.  This  slight  increase  of  cen- 
tral control  was  partially  relaxed  two  years  later.  A  law'  of 
1807  provided  for  a  quadrennial  assessment,  made  the 
sherifis  collectors  and  dispensed  with  the  transmission  of 
duplicates  to  the  House  of  Representatives.  In  1813*  the 
office  of  township  commissioner  or  lister  was  established. 
These  officials,  appointed  by  the  courts  of  common  pleas, 
had  authority  to  make  lists  of  all  taxable  property  for  both 
county  and  territorial  purposes.  The  court  ^  had  power  to 
examine  these  lists  and  to  lay  a  county  tax  on  personal 
property  and  if  necessary  on  land.  The  maximum  rates  and 
forms  of  the  books  of  the  commissioners  were  fixed  by  law. 
A  closer  local  centralization  was  secured  in  the  following 
year  by  placing  the  power  of  assessing  property  in  the 
hands  of  a  single  lister  in  each  county.^ 
From  this  review  of  the  territorial  legislation  it  is  seen  that 

*  Terr.  Laws,  1807,  pp.  517  tf.  ^HuL,  1813,  pp.  17-36. 

*  Alter  1S13,  the  aitociate  fudget  of  the  drcnit  coirts.     Terr,  Lmws,  1813,  pp. 
114-131- 

*  Terr.  Laws,  1813,  2d  Sett.,  p.  136. 
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the  Strong  central  supervision  over  State  and  local  finances, 
which  was  exercised  in  the  early  period  of  territorial  exist- 
ence, was  gradually  relaxed.     The  justices  of  the  courts,  the 
county  treasurers  and  sheriffs  still  owed  their  appointment 
to  the  Governor.     This  opportunity  for  central  control  was 
either  wasted  or  used  very  inefTectively ;  for  it  was  necessary 
to  have  frequent  resort  to  legislative  interference.     The  ter- 
ritorial assembly  imposed  heavy  penalties  upon  the  judges 
of  the  local  courts  for  failure  to  appoint  assessors  and  col- 
lectors ; '  transferred  to  sheriflfs  the  duties  of  certain  collec- 
tors who  refused  to  collect  taxes ; '  directed  the  delinquent 
assessors  of  designated  counties  to  perform  their  duties ;  3 
urged  the  proper  officers  to  take  eflfective  measures  to  com- 
pel collectors  to  pay  all  arrears  due  from  them  ;^  in  one  case 
appointed  a  lister  for  the  county;  5  authorized  by  special  law 
the  clerk  of  one  county  to  correct  mistakes  in  the  assess- 
ment of  an  individual  taxpayer;^  and  even  appointed  a  com- 
mission to  determine  the  amount  which  the  court  of  one 
county^  should  allow  as  compensation  to  the  lister.     At  the 
same  time  it  must  be  acknowledged,  that  in  the  administra- 
tion of  the  State  offices  there  was  much  looseness  and  con- 
fusion in  the  accounts,  and  that  the  evidence  of  malfeasance 
is  strong.* 

Decentralization  Complete.  When  Indiana  acquired  state- 
hood, the  local  financial  administration  became  in  fact  com- 
pletely decentralized.  The  justices  of  the  peace,  the  sherifTs, 
treasurers,  county  commissioners,  the  clerks  and  associate 
judges  of  the  circuit  courts  were  elected  by  the  people  of 

» Ibid,^  1806,  pp.  3-5.  *  IHd,,  1807,  pp.  465-7. 

» IHd^  1808,  p.  39.  *  IHd.,  1808,  p.  44. 

*  Ihid.,  1814,  pp.  13-14.  *  IHd^  1813,  p.  48. 
'yW^i8i5,pp,  114.  IIS. 

•  Terr.  Lam,  1813,  2d  Sew.,  pp.  161,  163;  House  Joum.,  1816-7,  pp.  7^-4; 
IkuL,  181 7-8,  pp.  7,  62. 
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their  respective  districts  for  definite  terms ;  and  no  longer 
depended  upon  the  Governor  for  their  appointments,  which 
were  terminable  at  his  pleasure.  For  many  years  there  was 
little  tendency  towards  centralization.  Until  1835  ^^  State 
revenues '  continued  to  be  derived  almost  wholly  from  taxes 
on  land  and  polls.  County  revenues  were  obtained  from 
specific  taxes  on  live  stock,  watches,  carriages,  bond  ser- 
vants, et  cetera;  licenses  and  business  taxes ;  taxes  on  town 
lots;  poll  taxes;  and  taxes  on  land. 

The  machinery  of  administration  was  substantially  the 
same  as  before.  The  local  body  having  charge  of  the  county 
business*  supervised  the  administration  of  the  local  revenues 
and  acted  as  a  board  of  review  ^  in  c^se  taxpayers  com- 
plained of  their  assessments.  The  State  had  no  control  over 
this  administration  except  through  the  courts,  and  scarcely 
more  over  the  collection  of  its  own  revenues.  Tlie  ofHce  of 
county  treasurer  was  re-established.*  The  sheriff  collected 
the  taxes  and  paid  the  proper  shares  to  the  State  Treasurer 
and  the  county  treasurer.^ .  Lists  of  the  taxable^  lands  of  the 
county  and  later  certified  statements  of  the  amount  of  money 
with  which  the  sheriff  stood  charged,  were  sent  to  the 
Auditor  of  State,  who  thus  had  an  opportunity  to  determine 
at  the  time  of  settlement  with  the  sheriffs  the  amount  of 
delinquency .7    There  were  emphatic  and  repeated  complaints 

>  Z4WM,  1816-7.  pp.  130-140,  Mc.  4;  1817-8,  pp.  856-273;  1819-ao,  pp.  150-35 
iSjo-i,  pp.  8-9;  i8ai-3,  pp.  105-8. 

'See  tection  4,  below,  for  the  want  of  uniformity  in  the  organisation  of 
connty  boardi. 

*Z«wf,  1817-18,  p.  361. 

*  IHd^  1816-7,  pp.  1 19-ao.  •  IHd.j  p.  139, 

*  Under  the  EnahHnfAii  (Sec.  6,  clause  5)  and  the  OrMnanu  o/Att^Umtp 
landt  told  by  the  United  States  lying  within  Indiana  were  exempt  from  taxation 
for  the  term  of  fire  years  from  the  date  of  sale. 

^Laws^  1816-7,  pp.  139,  1455  i8i9-«>t  PP«  "50-3- 
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because  of  delays  and  delinquencies,'  disregard  of  letters  of 
instruction,'  uncertainty  of  receipts,3  failure  to  furnish  the 
Auditor  of  State  with  the  certified  statements,^  informality 
and  insufficiency  of  bonds,^  indifference  of  prosecuting  at- 
torneys,^ and  the  omission  of  taxable  lands  from  the  lists  7 
These  evils,  however,  must  not  be  attributed  entirely  to 
the  dishonesty  of  officials  and  the  absence  of  a  central  con- 
trol. The  period  from  1819  to  1824  was  one  of  tribulation 
for  the  people  of  Indiana.^  Fevers  were  very  prevalent  and 
quite  fatal.  Purchasers  of  land  suffered  from  the  collapse 
of  speculative  "  booms."  The  prices  of  farm  products  fell 
to  one-third  or  one-fourth  of  their  former  values.  The  fail- 
ure of  the  Bank  of  Vincennes  entailed  a  loss  on  many  peo- 
ple. With  all  of  these  disadvantages,  it  is  not  strange  that 
land-holders  could  not  pay  their  taxes,  and  that  sheriflTs 
could  not  force  their  collection  even  by  distress.  A  perfect 
tax  administrative  system  would  have  failed  under  such  con- 
ditions. Efforts  were,  however,  made  to  improve  the  sys- 
tem. Acts  enjoining  the  prosecution  of  sheriflTs  and  their 
securities  for  failure  to  collect  moneys  due  the  State  were 
passed.'  Clerks  and  their  sureties  were  made  liable,  in 
case  of  failure  to  forward  the  certified  statements,  for  the 

^  Report  ofAudUar,  1823,  in  Sp€€.  Atts^  1823-4,  app.  122.  **  Not  one  in  ten  of 
the  collecton  settled  their  accounts  at  the  treastuy  within  the  prescribed  time.'' 
IHd,,  1831,  House  youm^  1831,  app.  A,  p.  8. 

*  Report  of  Auditor^  1820,  House  youm^  1820-1,  p.  34. 

*  House  youm^  1822-3,  P-  34- 

^Rep^t  ofAud^  1821,  in  Laws^  1822-3,  App.,  p.  158;  Messa^  0/ Coventor  in 
House  youm^  1823-4,  pp.  15-17. 
^  House  youm^  1823-4,  pp.  15-17. 

*  RepU  Aud^  1824,  in  House  youm^  iS31-4«  PP*  ^7^* 
^ZtfiM,  i825,p.63. 

^''ImHmnm  Gsweiker,"  1850,  pp.  117-121. 

*  Laws,  1816-7,  pp.  153-4;  1819-20,  pp.  78,  80;  1890-1,  p.  9;  J^.  lsw$ 
1823-4,  p.  115.      . 
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whole  amount  of  the  tax.'  Penalties  for  neglect  of  duty  by 
officers  were  increased.'  In  order  to  prevent  the  omission 
of  taxable  lands  from  the  lists,  the  Auditor  of  State  was  in- 
structed to  procure  from  the  United  States  land  offices  a 
complete  register  and  description  of  all  lands  sold  within  the 
State.  Clerks  of  the  several  counties  were  furnished  copies 
of  the  register  of  lands  lying  within  their  respective  counties.^ 
The  powers  and  duties  of  the  prosecuting  attorney  were  en- 
larged,  and  his  interest  was  stimulated  by  allowing  him  20 
per  cent,  of  all  sums  recovered.^  Clerks  were  authorized  to 
publish  lists  of  delinquent  tax-payers.s  With  these  stricter 
regulations  and  with  renewed  prosperity,  came  a  readier 
payment  of  the  taxes  and  a  prompter  compliance  with  the 
laws ;  so  that  we  find  the  Auditor  rejoicing  that  "  there  was 
but  one  delinquent  out  of  sixty-three  collectors  for  the  year 
1830."^  Henceforth,  coniplaints  on  these  scores  grew  less 
frequent  and  less  serious.' 

2.  THE  EQUALIZATION  OF  TAX  ASSESSMENTS. 

Up  to  1830  the  chief  aim  of  those  favoring  modifications 
of  the  tax  law  had  been  to  prevent  the  loss  of  revenue 
through  the  delinquency  of  tax-payers  or  the  defalcation  of 
officers.  During  the  next  two  decades  the  prime  object  was 
to  correct  the  flagrant  injustice  to  the  tax-payers  which  was 
inherent  in  the  imperfect  method  of  assessing  land.  From 
1799,  the  listers  or  assessors  had  been  instructed  to  tabu- 
late the  land  in  three  classes,  according  to  quality  and  ad- 
vantages of  situation.     The  law  specified  the  rate  of  taxation 

» R£v.  Stai^  1S24,  p.  349.  •  IHtL^  33*-355« 

^Lamt^  1S25,  63-4.  ^IHd^  pp.  70-1. 

•/K<iS35-6^p.6t. 

*  Xifi  ofAudUor  for  iis't  Hnm  y^mm^  t93i-s»  App.  A«  p.  7. 
'  Reft  9f  Truu,  lor  tSj^f  ^  Umt^  iS3>-3f  P*  H^\  J^i^  \^ll%  Sim.  Jhtttn.^ 
1815-6.  p.  56;  nUL,  tS39,  Dh.  yttrm^  Hmn  R^ti,  p.  49. 
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on  each  100  acres  in  each  class.  This  method  of  assessment 
by  local  officers  without  any  revision  by  a  central  authority, 
proved  defective,  unequal  and  expensive.  Governor  Noble, 
in  1833,  made  an  earnest  appeal  for  a  modification  of  the 
system.  He  called  attention  to  the  unequal  and  dispropor- 
tionate listing  of  lands  in  the  several  counties,  to  the  con- 
tinual variation  in  the  quality  of  lands  returned,  and  to  the 
diminution  of  the  first-rate  land,  notwithstanding  the  annual 
increase  of  the  aggregate  taxable  lands.  He  urged  as  the 
sole  remedy  for  these  defects  that  a  new  listing  and  rating 
of  land  should  be  made  every  five  years  by  commissioners 
appointed  for  that  purpose,'  presumably  by  the  Governor 
or  Legislature. 

A  "  Limited  Ad  Valorem  "  Tax.  For  several  years  the 
Legislature  had  been  considering  the  advisability  of  aban- 
doning the  specific  tax  on  land  and  of  substituting  in  its 
place  "  either  a  general  or  limited  ad  valorem  "  tax.*  This 
change  was  effected  by  laws  passed  in  1835  and  1836. 
The  new  tax  was  not  a  general  property  tax.  All  real  prop- 
erty (with  specific  exemptions)  and  certain  kinds  of  per- 
sonal property  enumerated  in  the  act,  were  made  subject  to 
taxation  at  a  "  fair  and  true  valuation.''  The  rate  for  State 
revenue  was  fixed  by  the  General  Assembly ;  that  for  county 
revenue,  by  the  county  board.  Few  changes  were  made  in 
the  administrative  machinery.  The  assessors^  were  required 
to  call  upon  ever>'  person  liable  for  the  tax,  in  order  to  ob- 
tain a  list  of  his  property  and  an  estimate  of  its  value.  Such 
lists  were  delivered  to  the  county  clerks,  who  transmitted  to 
the  Auditor  of  State  schedules  of  the  valuation  of  proper^ 
in  their  respective  counties.     The  Auditor  presented  a  tab- 

^  Miisage^  Housi  yctsrn,,  1833-4,  pp.  14,  15. 
«  /l0mf  Journ^  1S27-8,  pp.  279-283;  1832-3,  pp.  222-^4. 
•Z4W1,  1834-5,  pp.  12-I4»  I7i  «8,  20,  22;  1835-6,  pp.  25,  31, 33. 
*  Ont  or  more  for  each  county,  appointed  by  the  county  board. 
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ulation  of  these  statements  to  the  General  Assembly.  The 
foims  of  the  assessment  rolls,  affidavits  and  returns,  were 
prescribed  in  the  act.  The  county  boards,  in  addition  to 
their  power  to  hear  personal  complaints  relative  to  the  list- 
ing or  valuation  of  any  property  and  to  correct  errors,  had 
also  the  authority  to  equalize  the  valuation  of  the  lands  be-' 
tween  the  townships  of  their  respective  counties.' 

This  last  provision  helped  to  remedy  the  inequalities  in 
the  assessment  of  lands  within  the  county ;  but  no  method 
was  provided  for  correcting  the  inequalities  among  the  coun- 
ties. It  was,  therefore,  quickly  discerned  that  the  easiest 
way  for  the  people  of  any  county  to  escape  the  burden  of 
State  taxes  was  to  place  a  low  valuation  upon  their  prop- 
erty. In  the  second  year,  under  the  operation  of  the  law, 
the  Treasurer  of  State  deplored  "  the  imperfect  character  of 
our  revenue  laws  in  reference  to  assessments,"  and  "the 
great  carelessness  and  neglect "  of  the  assessors.  He  esti- 
mated "  the  amount  of  revenue  lost  to  the  Treasury  annually 
by  these  partial  and  imperfect  assessments,"  at  one-tenth  of 
the  whole  amount  of  the  actual  assessments.  He  suggested 
a  thorough  triennial  assessment  "by  a  principal  and  two 
assistant  assessors"*  for  the  entire  State.  In  the  same 
year  the  Governor  regretted  the  multiplication  of  deficiencies 
and  declared  that  the  errors  were  so  manifest  in  the  last 
report  as  to  show  a  deficit  of  from  two  to  three  hundred 
thousand  acres.  He  ascribed  this  to  the  mode  of  assess- 
ment and  to  the  appointment  of  unfaithful  assessors  who 
did  their  duty  negligently .^  The  Auditor  of  State  in  1838 
pronounced  the  system  "  radically  defective,"  and  asserted 

>Z4ratf,  1854-5,  pp.  12-14,  17,  18,  20,  22.  Since  1792  taxpayers  bad  had  t)ie 
rifbt  of  appeal  from  die  action  of  the  listen  or  assessors  to  some  local  board  of 
review.    See  pages  247,  248,  250,  aboTe. 

^Reft  ff  Treas^  1837,  Sm.  yourn.,  1837-8,  p.  44. 

^Messagi  0/  Governor  Noble,  Sen,  Joum,^  1837-8,  pp.  28-30. 
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that  unless  remodeled,  it  would  ''ultimately  beggar  the 
Treasury."  He  affirmed  that  out  of  8,337,122  acres  of  tax- 
able lands  there  had  been  omitted  from  the  tax  lists  in 
that  year,  1,265,914  acres,  having  a  value  of  $12,659,140.* 

At  the  ensuing  session  of  the  Legislature,  a  committee  of 
the  House  reported  that  a  great  inequality  in  the  assessment 
value  of  land  existed ;  that  the  committee  feared  there  had 
been  a  wanton  dereliction  of  duty  on  the  part  of  assessors ; 
and  that  there  was  suspicion  of  injustice  or  collusion  in  the 
assessment  of  lands.  They  recommended  an  inquiry  into  the 
expediency  of  organizing  a  State  board  of  assessors,  or  dis- 
trict boards  with  authority  and  power  to  equalize  taxation 
in  the  several  counties  according  to  the  true  intent  and 
meaning  of  the  "  ad  valorem  "  system.*  The  only  action 
taken  was  to  reorganize  the  local  boards  of  equalization  by 
adding  to  their  membership  ^  the  county  auditor  and  assessor, 
and  to  denounce  heavier  penalties  upon  the  members  of  the 
county  board  for  failure  or  neglect  to  discharge  their  duties.^ 
Notwithstanding  these  changes.  Governor  Wallace,  in  1840, 
asserted  that  the  assessment  of  land  was  2,235,906  acres  less 
than  the  true  amount,  according  to  the  report  of  the  Com- 
missioner of  the  General  Land  Office.^ 

Revision  of  the  Tax  Law.  These  repeated  condemna- 
tions of  the  tax  system  at  last  produced  some  effect.  Upon 
request  of  the  House  of  Representatives  the  Auditor  in  1840 
submitted  a  report  containing  drafts  of  several  laws  desig^ned 
to  secure  a  more  equitable  and  cheaper   mode  of  assessing 

^Refi  ofAudUor,  1838,  D0C.  ycum,,  1838-9,  pp.  173-4  and  187.  In  the  fol- 
lowing year,  the  quantity  of  land  which  escaped  taxation  was  1,446,803  acres. 
Rift  0/ Auditor,  in  laws,  1839-40,  App.,  pp.  94-5. 

*  Ifousi  ypurn,,  1838-9,  pp.  268-270. 

*See  page  257,  aboTe. 

^Laws,  1838-9,  pp.  26-28. 

^Mistoigit,  Doe.  ycurn.,  1840-1,  Houu  Reft,  p.  105. 
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and  collecting  revenue.  These  bills  were  modeled  after  the 
Ohio  statutes  and  were  enacted  into  law  with  almost  no 
alterations.  One  of  them  created  the  elective  office  of 
county  auditor.  It  seems  that  the  business  of  the  clerks 
had  increased  to  such  an  extent,  that  either  there  were  vex- 
atious delays  in  making  out  the  tax-duplicate,  or  it  was 
pushed  off  upon  an  inexperienced  deputy  who  neither  knew 
nor  felt  the  importance  of  having  it  correct.'  This  function 
and  all  others  in  relation  to  fiscal  affairs  heretofore  performed 
by  the  clerk,  were  now  transferred  to  the  county  auditor.* 
Another  provided  for  the  election  of  one  assessor  in  each 
county,  who  had  authority,  with  the  approval  of  the  county 
board,  to  appoint  one  or  more  deputies  to  perform  any  of 
his  duties,  except  those  of  making  valuations  of  land  and 
serving  as  a  member  of  the  county  board.3  It  was  believed 
that  this  provision  would  secure  a  more  equitable  and  uni- 
form assessment,  especially  of  land,  within  the  county. 
Another  law  made  the  term  of  the  county  treasurer  three 
years,  increased  the  amount  of  his  bond  and  prescrH>ed  the 
manner  of  collecting  the  taxes.^  The  duties  of  the  different 
officers  connected  with  the  levying  and  assessing  of  the  taxes 
were  specified  more  particularly  in  still  another  act,  and  all 
personal  property  was  made  subject  to  taxation. 

The  most  important  law  of  this  session  provided  for  a 
change  in  the  mode  of  assessing  real  property.  Each  county 
board  was  required  to  appoint  at  once  an  appraiser  of  real 
estate  to  hold  office  until  March  ist,  1842.  This  seems  to 
have  been  a  temporary  office  created  for  the  purpose  of  be- 
ginning anew  the  assessment  of  real  estate.  It  was  the  duty 
of  this  officer  after  receiving  from  the  county  auditor  a  list 
ol  all  taxable  lands  and  town  lots  to  appraise,  upon  actual 

>  Rtfi  9fA%Mt9r^  D9C,  Jntrn^  1840-1,  H^mt  Reft,  p.  234. 
^Laws^  1840-I,  pp.  10-17,  H'  ^Ikid,,  pp.  25-6. 

*  Md,  iS«»-i,  pp.  rf2^  '  l^id,,  pp.  34-44- 


260  CENTRAUZA  TION  IN  INDIANA  [260 

view»  their  true  value  with  the  value  of  all  improvements. 
He  was  required  to  submit  abstracts  of  his  lists  and  appraise- 
ments by  townships  to  the  county  auditor.  The  county 
board,  the  auditor  and  the  appraiser  of  each  county  consti- 
tuted a  special  temporary  board  with  power  to  equalize  the 
valuations  of  real  estate  by  adding  to  or  deducting  from 
them.  After  corrections  were  made,  the  county  auditor  was 
further  required  to  make  out  and  forward  to  the  Auditor  of 
State  a  general  abstract  of  all  assessable  property. 

A  State  Board  of  Equalization.  Most  essential  of  all  was 
the  provision  for  a  State  Board  of  Equalization.  The  Houses 
by  joint  resolution  were  to  elect  one  person  resident  in  each 
judicial  circuit'  who,  together  with  the  Auditor  of  State, 
were  to  compose  this  board.  Their  duty  was  to  equalize  the 
valuation  of  real  estate  in  the  several  counties  by  adding  to, 
or  deducting  from,  the  valuations  made  by  the  appraisers 
and  corrected  by  the  county  boards  such  per  centum  as 
seemed  just  and  reasonable ;  but  the  State  Board  could  not 
lessen  the  aggregate  valuation  of  the  State.  The  State 
Auditor  was  required  to  transmit  to  the  several  county  aud- 
itors the  per  centum  to  be  added  to  or  deducted  from  the 
valuations.  It  was  the  duty  of  the  county  auditor  to  correct 
the  valuation  of  real  property  in  conformity  therewith.  The 
county  board,  auditor  and  assessor  of  each  county  were  con- 
stituted a  permanent  local  board  of  equalization.  They 
were  to  meet  the  first  Monday  in  June,  1842,  and  annually 
thereafter,  for  the  purpose  of  hearing  complaints  and  equal- 
izing assessments  and  revaluations  of  all  real  and  personal 
property ;  but  they  had  no  power  to  reduce  the  aggregate 
value  of  real  property  within  the  county  as  originally  fbced 
by  the  State  Board  of  Equalization.*  The  law  made  no 
provision  for  a  periodical  valuation  or  equalization.  That 
was  to  be  left  to  the  judgment  of  subsequent  Legislatures. 

*  At  that  time  there  were  eleven  drcuitt.  *  Zofw,  1840-1,  pp.3-9. 
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The  State  Board  of  Equalization  proved  to  be  very  unpop- 
ular. It  was  alleged  and  industriously  circulated,  that  the 
Board  had  the  kingly  power  of  augmenting  the  people's  taxes 
at  will.  It  was  represented  as  an  "  iron-hearted  monster  and 
deadly  foe  to  civil  liberty."  '  In  consequence  of  this  opposi- 
tion, the  first  bill*  introduced  into  the  House  at  the  next 
session  was  one  to  abolish  the  State  Board  of  Equalization. 
It  was  promptly  passed  by  the  Legislature  and  appro ved,^ 
the  Board  having  had  a  legal  existence  of  eleven  months. 
However,  there  was  some  good  derived  from  this  experi- 
ment. The  appraisement  taken  under  the  authority  of  the 
act  of  February,  1841,  was  not  disturbed;  and  in  the  Re- 
vised Statutes  of  1843  it  was  re-afiinned  with  some  alterations 
and  "  considered  as  the  grand  levy  of  the  State."  * 

The  changes  in  regard  to  the  powers  and  duties  of  the 
local  officers  answered  *'  the  most  sanguine  expectations  "  in 
the  saving  eflfected  in  the  expense  of  collection,  and  in  the 
addition  of  over  3,338,000  acres  ^  of  taxable  land  to  the  as- 
sessment list  in  1842.  The  Auditor  of  State  attributed  this 
chiefly  to  ''  the  vigilance  of  the  county  auditors  who,  under 
the  present  system,  can  give  their  individual  attention  to  the 
subject"  ^  The  system  was  not  popular  in  all  parts  of  the 
State,  and  efforts  were  made  to  abolish  the  office  of  auditor.^ 

» Sen.  Joum.^  i84>-3,  P«  '89.  ^  Houu  Jcurn,^  1841-2,  p.  35. 

*Z«ws,  1841-2,  p,  126,  Jan.  13,  184a. 

^Rof,  SioL^  1843,  P*  2>>« 

*  Of  the  amoant  added,  1,249,818  acres  became  taxable  for  the  first  time  m  1842 

The  assessment  of  realty  for  the  years  1842  and  1843  ihowed  a  material  in- 
crease over  the  years  1840  and  1841. 

AMM9tM9d  Vmlu9  •/ Remitf 
Ymr.  im  MUHotu. 

1840 I70.8 

1841 74^ 

1842 85.7 

1843 88.4 

^RefiofAudUor^  1842,  Doc,  Jourm.^  1842-3,  Homt  Refts,  pp.  48,  51,  52. 

'^Sen,  Joum.^  1842-3,  pp.  189-196. 
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By  special  legislation  this  was  done  during  the  next  five 
years  in  twelve  counties.' 

In  the  following  years  the  Legislature  prescribed  more 
stringent  rules  in  regard  to  bonds,*  removal  of  delinquent 
officers  by  county  boards,3  liability  of  counties  for  losses  of 
State  revenue  sustained  by  the  default  of  county  fiscal  offi- 
cers»^  and  the  settlement  of  annual  accounts.^  Greater  odium 
was  placed  upon  defaulters  by  the  action  of  the  House  of 
Representatives  in  respect  to  the  expulsion  of  members  who 
had  been  guilty  of  defalcation;^  by  making  any  county 
electing  a  public  defaulter  to  the  General  Assembly  liable  for 
all  the  expenses  of  the  contest  of  the  election ;  by  requiring 
the  persons  so  elected  to  indemnify  the  county  for  such  ex- 
penses; and  by  directing  the  Treasurer  and  Auditor  of 
State  to  set  out  in  their  annual  reports  the  name  of  any  per- 
son intrusted  with  any  funds  of  the  State  who  had  defaulted.^ 
There  was  a  slight  decrease  in  the  amount  of  the  delinquent 
taxes  from  1843  to  1848.' 

In  1845  ^^  Auditor  complained  that  the  boards  of  equal- 
ization in  some  counties  had  reduced  the  valuation  of  lands 
as  fixed  by  the  State  Board  of  Equalization  in  1841  and 
affirmed  by  the  Revised  Statutes  of  1843.  He  urged  that 
such  a  reduction  be  prohibited.'  This  was  not  done,  but  a 
re-appraisement  of  real  estate  was  ordered  which  was  to  re- 
main in  force  until  altered  by  the  Legislature.     This  was  to 

>  Laws,  1843-4,  p.  46;  IHd,,  i«44-5»  PP-  69.  70>  73;  SpecUU  Laws,  i846-7>  P- 
119;  Local  Laws,  i844-5»  PP-  «07.  >38,  257;  1845-^  P-  "5- 

^  Rev.  Stat.,  1834,  p.  112;  Laws,  1845-6,  p.  18. 

•  IHd.,  1843,  p.  195.  *  Ibid.,  p.  234. 

^Laws,  1845-6,  p.  61. 

•/fo$uf  Joum.,  1843-4,  pp.  354,  365;  D0t.ycum.,  1844-5,  Pt.  ii,  p.  139- 

«Ziiw,  i845»p.  >5- 

^Rift  of  Auditor,  1845,  Doc.  Joum.,  1845-6,  Pt.  i,  p.  42;  IHd.,  1849,  nae. 
Joum.,  1849-50,  Pt.  i,  p.  89. 

^Reft  of  Auditor,  1845,  ^^-  Joum,,  1845-6,  Pt.  i,  p.  42. 
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be  carried  out  by  the  regular  or  special  assessors.'  No  pro- 
vision was  made  for  a  State  Board  of  Equalization.  This 
was  a  fatal  defect'  To  the  Auditor  of  State  it  seemed  that 
the  first  requisite  for  improvement  was  the  adoption  of  some 
system  of  State  equalization.  He  asserted  that  a  true  valu- 
ation of  all  the  property  would  increase  the  amount  of  tax- 
ables  on  the  duplicate  at  least  $50,000,000.3  it  was  shown 
that  the  total  valuation  of  real  estate  alone,  as  returned  by 
the  United  States  Marshal  in  1850,  was  about  $33,000,000 
in  excess  of  the  entire  assessment  for  taxation  in  that  year/ 
A  new  appraisement  of  real  estate  to  be  valid  for  five 
years^  was  ordered  by  the  General  Assembly  in  185 1.*  A 
general  law  for  the  assessment  and  valuation  of  personal 
property  was  passed  at  the  same  time.  An  attempt  was 
made  to  secure  a  more  accurate  listing  of  property  by  re- 
quiring a  more  minute  classification  and  by  imposing  heavier 
penalties  on  officers  and  on  persons  and  corporations  that 
failed  to  return  the  lists  which  the  assessor  left  to  be  filled 
out'  The  operation  of  this  law,  so  far  as  it  affected  per- 
sonal property,  was  very  gratifying.*  However,  there  still 
existed  a  great  inequality  among  the  various  counties  in  the 

*  iMwSf  1845-6,  pp.  108-9. 

'  In  thirty-one  counties,  the  total  number  of  acret  aitened  in  1847  was  93,617 
less  than  it  was  in  1846;  while  other  counties  were  taxed  npon  214,859  acres  more 
in  1847  than  in  1846.  From  1842  to  i847,fifty  counties  showed  a  decrease  in  the 
valne  of  their  lands,  running  firom  10  to  50  per  cent;  other  counties,  during  the 
same  period,  showed  an  increase  ranging  from  10  to  25  per  cent  Doe,  yourn. 
i8$i-3,  PL  i,  p.  371. 

»  Reft  ofAudiior^  1850,  Doe.  Joum.^  Pt  i,  pp.  56-7. 

^Doe.  Jcum.,  1850-1,  PL  i,  p.  61,  and  Pt  ii,  p.  339. 

*  It  remained  in  force  for  eight  years. 

*  Lmws^  1850-r,  pp.  1 1-19.  '  /W/^  pp.  27-38. 

'The  assessed  Tslue  of  corporation  stock  increased  from  |286/X)0,  in  1850,  to 
$2jB6ifioo,  in  1851.  The  assessed  Talue  of  other  personal  property  rose  from 
$j^^200joo0f  in  1850,  to  ^1,500,000,  in  1851,  an  addition  of  70  per  cent.  Doe, 
Joum,^  1850-1,  Pt  i,  p.  61,  and  1851-2,  Pt  i,  p.  126. 
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valuation  of  lands  and  improvements.'  In  at  least  one  case 
the  county  board  of  equalization  had  illegally  reduced  the 
aggregate  valuation  one-half.  The  Auditor  of  State  was  by 
the  Legislature  directed  to  address  a  circular  to  the  auditors 
•of  such  counties,  ordering  them  to  reinstate  upon  the  tax 
.duplicates  the  original  valuations." 

Three  Classes  of  Equalising  Boards,  In  1852  provision 
was  made  for  three  classes  of  boards  for  equalizing  the  ap- 
praisment  of  real  property.  The  local  board  was  composed 
of  the  auditor,  the  board  of  commissioners  and  the  appraiser 
or  appraisers  of  each  county .^  They  had  power  to  equalize 
the  appraisements  of  the  several  townships  in  the  county 
and  also  the  assessment  of  individuals  within  any  township 
whenever  they  deemed  the  valuation  unequal  and  inequit- 
able. The  auditors  of  the  several  counties  in  each  congress- 
ional district*  constituted  a  district  board,  vested  with  power 
to  equalize  the  valuation  of  lands  between  the  counties 
within  their  respective  districts.  In  no  case  did  they  have 
power  to  alter  the  assessments  of  individuals.  The  State 
Board  of  Equalization  consisted  of  delegates  selected,  re- 
spectively, by  the  district  boards  from  their  own  numbers 
and  the  Auditor  of  State,  who  was  president  of  the  board. 
It  was  their  duty  to  equalize  the  appraisement  of  lands  be- 
tween the  several  congressional  districts.  They  had  no 
authority  to  equalize  the  valuations  between  the  counties. 
The  county,  district  and  State  boards  had  no  "  power  to  re- 
duce the  aggregate  valuation  of  the  real  property  of  the 

^Reft  of  Auditor,  1851,  Doc.  yourn,,  1851-2,  Pt.  i,  pp.  123-127. 

*  Local  and  Special  Laws,  1 85 1-2,  p.  151. 

'  For  the  purpose  of  equalizing  the  Talue  of  personal  property  and  of  heariof 
and  determining  complaints  of  owners,  the  commissioners,  the  auditors  and  the 
assessors  (one  for  each  township),  were  constituted  a  county  board  of  equalixa- 
lion.    Rev,  Siat,^  1852,  i,  p.  129. 

"*  There  were  in  1852  eleven  districts. 
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townships,  counties,  and  districts  as  reported  to  them  re- 
spectively;''  but  if  the  assessment  in  any  instance  was 
deemed  to  be  too  low,  the  aggregate  might  be  increased.' 

While  the  operation  of  the  law  offered  some  encourage- 
ment, it  could  not  be  pronounced  a  decided  success.'  There 
was  an  increase  in  1853  of  $47,500,000  (nearly  22  per  cent.) 
in  the  total  assessed  valuation;  but  only  about  $10,000,000 
of  this  was  in  real  estate  values.  The  action  of  the  State 
Board  in  altering  the  valuations  of  1852  was  overruled  by 
the  Supreme  Court  on  two  grounds :  ( i )  the  Board  was  not 
legally  convened  because  of  the  absence  of  the  delegate 
from  one  congressional  district;  and  (2)  it  exceeded  its 
powers  by  attempting  to  equalize  the  appraisements  be- 
tween the  counties  within  a  district.^  This  decision  disclosed 
two  vital  imperfections  of  the  law.  One  of  these  was  re- 
moved by  an  act  of  1852,  which  went  into  eflfect  the  follow- 
ing year.  It  construed  any  *'  words  importing  joint  authority* 
of  three  or  more  persons  *  *  *  *  as  authority  to  a  majority 
of  such  persons  unless  otherwise  declared  in  the  law."^  This 
prevented  any  dissatisfied  member  of  the  Board  from  nulli- 
fying its  proceedings  by  willful  absence.  The  other  defect 
was  remedied  in  1859  by  giving  the  State  Board  power  to 
equalize  the  appraisement  of  lands  between  the  several 
counties  and  congressional  districts  of  the  State.s 

In   1858  provision  was  made  for  a  regular  quinquennial 

>  Rev.  Siai.,  1852,  i,  pp.  273-275. 

'In  1852,  tbe  aggregate  valuation  of  lands,  inclnding  improTements,  was  in- 
creased by  the  action  of  county  boards  of  equalization,  l737>50i,  with  a  consider- 
able increase  also  in  the  valuation  of  townlots.  The  district  boards  increased  the 
valuation  in  14  counties  by  a  total  of  11,770,232,  and  in  13  counties  decreased  the 
valuation  #2^)67,792,  diminishing  the  total  by  $297,560.  In  four  districts  no 
changes  were  made.  Report  cftke  State  Board 0/ Equalitation,  1852,  Doc,  Joum^f 
1852-3,  Pi.  i,  pp.  198,  199-304. 

s  HamOton  v.  The  State,  3  fnd.  Refts,  452. 

*Rev.  Sial^  1852,  ii,  p.  339.  •  Laws,  1859,  p.  145. 
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appraisement  of  real  estate  under  the  same  system  as  that 
provided  in  1852.'  The  result  of  the  new  appraisement  in 
the  next  year  more  than  justified  the  claims  of  the  officers 
who  urged  it.  The  assessed  valuation  of  real  estate  in- 
creased from$i85,ooo»ooo  in  1858,  to  $302,400,000  in  1859, 
an  increment  of  more  than  63  per  cent. 

In  order  to  secure  greater  equality  in  the  assessment  of 
personal  property  within  the  county,  township  assessors  were 
in  1865  required  to  meet  at  the  county  auditor's  office  for 
the  purpose  of  agreeing  upon  uniform  rates  of  assessment. 
The  assessors  were  then  to  be  governed  as  far  as  practicable 
by  the  list  of  prices  of  personal  property  made  out  at  that 
time.*     But  this  measure  did  not  prove  to  be  effective. 

Officials  did  not  moderate  their  severe  criticisms  of  the 
tax  system.  In  1866  the  Auditor  of  State  discussing  the 
appraisement  of  real  estate  declared  that  the  acts  upon  the 
statute  books  were  crude  in  design,  imperfect  in  detail,  and 
totally  inadequate  in  execution,  to  secure  the  end  which 
should  be  the  object  of  all  laws  relating  to  the  subject  of 
taxation.3  In  1872  he  declared,  emphatically,  that  it  was 
palpable  without  further  comment  that  the  district  boards  of 
equalization  had  proved  worse  than  failures.  "  Their  history 
is  a  story  of  wrong,  unjust  and  generally  illegal  action,  and 
it  is  a  lamentable  truth  that  the  success  of  the  State  Board 
as  constituted  at  present  has  been  but  little  better."*  Still 
the  reports^  show  that  in  1864  and  1869  the  State  Board  of 
Equalization  added  more  than  $19,000,000  directly  to  the 
valuations  as  returned  to  it.    Besides,  it  must  not  be  forgotten 

'  Laws^  spec,  Sess.,  1858,  pp.  4-12. 

*Laws,  Spec,  Sess,,  1865,  p.  173.    This  clause  wms  omitted  in  subsequent  lawt» 
but  was  re-enacted  in  1899.    Laws,  p.  218. 
>  Rip'f  of  Auditor,  1866,  Doc.  Journ,,  1866-7,  ^^  >  ^^^^^  3«  P-  ^* 
*  Reft  of  Auditor,  1872,  pp.  45-6.     Cf,  34  Ind,  Refts,  pp.  452-5. 
^Reftt  St.  Bd.  Equaliuition,  1864  aod  1869. 
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that  even  if  the  Board  had  added  nothing  to  the  total  assess- 
ment, the  alterations  made  by  it  distributed  the  burdens  of 
taxation  more  equally  and  justly.'  Furthermore,  the  very 
existence  of  the  Board  had  a  tendency  to  discourage  unfair 
appraisements.  On  the  other  hand,  it  must  be  admitted 
that  the  composition  of  the  State  and  district  boards  ex- 
posed them  to  the  evils  of  local  bias  and  favoritism. 

Rearganixation  of  the  Boards  of  EqualiMation.  A  thorough 
revision  of  the  tax  s}rstem  was  made  in  1872.  All  property 
was  required  to  be  listed  at  a  "fair  cash  value."  Former 
law  had  authorized  the  assessment  of  property  upon  this 
basis ;  but  long  administrative  usage  and  interpretation  had 
given  sanction  to  a  much  lower  valuation.  Real  property 
was  to  be  assessed  biennially.'  The  board  of  county*  com- 
missioners, the  auditor  and  assessor  of  each  county  were  con- 
stituted a  board  of  equalization  of  the  assessment  of  both 
real  and  personal  property  with  powers  not  only  to  hear 
complaints,  but  to  act  on  their  own  motion.  They  had  no 
aothority  to  reduce  the  aggregate  valuation  of  any  township 
in  any  instance,  nor  to  increase  it,  except  so  far  as  was 
necessary  to  equalize  the  assessment;  but  they  did  have 
power  to  set  aside  the  entire  assessment  of  a  township  or  of 
the  whole  county,  and  to  order  a  new  one.3  The  district 
boards  were  discontinued. 

The  State  Board  of  Equalization  was  reorganized  and 
made  an  ex  officio  body,  consisting  of  the  Governor,  Lieu- 
tenant-Governor, Secretary,  Auditor  and  Treasurer  of  State.* 

'  In  1864,  an  increaie,  rmnging  from  5  to  40  per  cent.,  was  made  in  5S  conntict; 
54  comties  remained  imchanged.  In  1869,  an  increaie,  ranging  from  5  to  60  per 
ccBt^  waa  made  in  42  coontiet  and  a  rednction,  from  3  to  50  per  cent.,  in  it 


*  Lmws^  Spte,  Sets^  1S72,  pp.  59,  60,  88. 
•J3M,pp.  100, 124-5- 

«The  Atfeomej-Gcneral  was  added  to  the  Board  in  1881.   Jitv,  Stmt.,  1881,  sect. 
^402. 
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It  was  their  duty  biennially  to  equalize  the  assessments  of 
the  real  property  of  the  State  and  annually  to  assess  origi- 
nally the  capital  stock  of  every  company  or  association  in- 
corporated under  the  laws  of  the  State  and  also  the  "  rail- 
road track/'  "  rolling  stock  "  and  capital  stock  of  railroads/ 
The  board  could  not  reduce  the  aggregate  assessed  valuation 
in  the  State ;  neither  could  it  increase  such  valuation,  ex- 
cept to  such  an  amount  (not  exceeding  one  per  cent.)  as 
might  be  reasonably  necessary  to  a  just  equalization.  But 
this  limitation  did  not  apply  to  the  property  of  railroad 
companies.*  At  the  first  session  of  the  reorganized  Board 
of  Equalization  (in  1873)  they  increased  the  assessment  of 
real  estate  in  25  counties  from  5  to  50  per  cent.,  and  reduced 
the  same  in  13  counties  from  5  to  20  per  cent.  The  increase 
in  the  total  assessed  valuation  of  all  property  in  1873  ex- 
ceeded $280,000,000 — an  increase  of  more  than  42  per 
cent.3 

There  had  been  instances  in  which  the  county  auditors 
had  disregarded  the  changes  which  the  State  Board  of 
Equalization  had  ordered  to  be  made.^  Governor  Baker 
had  realized  the  futility*  of  relying  upon  the  local  courts  for 
the  enforcement  of  the  orders  of  the  State  Board.  He  had, 
therefore,  recommended  that  whenever  the  interests  of  the 
State  were  injuriously  affected  by  the  ofKcial  negligence  or 

*  See  page  287  ff,  below. 

^Laws,  Spec.  Sets.,  1872,  pp.  126-7  (sects.  284-290). 

'  Anestmentt  of  1872  and  1873  compared : 

i8f9.  i^3.  incrtmu. 

Value  of  penonal  property,  not  in- 
cluding corporation  property -..  ^205,8ocvxx>      1247,100,000        20 

Value  of  real  estate 442,000,000       654,500,000        48 

Value  of  all  property 653,400,000       933*500,000       42 

Refts  ofAud.,  1872,  pp.  138-9;   1873,  App.  20-3;   1892,  p.  60. 
*^i//:r^^tM/.,  1869,  pp.  47-9;   1871,1^20-1.    Mestmgw  of  Gwermr 'SiAet* 
1871,  Doc,  youm.t  1870-1,  ii,  pp.  26-9. 
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official  misconduct  of  a  county  officer,  he  should  be  made 
liable  to  an  action  in  some  court  at  the  capital  of  the  State. 
This  suggestion  in  a  modified  form  was  embodied  in  the  re- 
vised tax  law  of  1872.'  The  Auditor  of  State  was  required, 
whenever  he  should  learn  "  that  any  county,  township,  city 
or  town,  or  any  well-defined  locality  thereof,  or  any  particu- 
lar class  of  property  therein"  had  been,  or  might  be, 
released  from  its  just  and  lawful  proportion  of  State  taxes, 
to  commence  suit  in  any  county  of  the  State,  either  against 
the  municipality  or  against  the  property  unjustly  released 
from  taxation  or  the  owners  thereof.'  In  case  a  judgment 
should  be  recovered,  the  Auditor  of  State  was  required  to 
levy  a  rate  on  the  equalized  valuation  of  all  property  or  the 
particular  class  of  property  in  such  municipality  as  would 
pay  the  State  the  amount  of  the  judgment  and  costs.  It 
was  made  the  duty  of  the  county  auditor  to  extend  such 
rates  of  tax  with  the  State  tax  of  the  year  directed  in  the 
Auditor's  certificate.  If  any  county  auditor  neglected  or 
refused  to  extend  such  rate,  he  was  to  be  removed  from  his 
office  and  was,  besides,  subject  to  a  fine  of  $5,000  and  dam- 
ages, to  be  sued  for  by  the  Auditor  of  State  in  any  county. 
If  the  Auditor  and  proper  local  authorities  could  make 
satisfactory  arrangements  without  a  suit,  such  a  course  was 
authorized.^  No  further  complaint  on  this  score  has  been 
found  by  the  writer. 

The  enhanced  values  obtained  by  the  assessment  of  real 
estate  biennially,  did  not  justify  the  labor  and  expense  which 
it  involved.  A  quinquennial  assessment  was,  therefore, 
authorized  in  1875  ^;  and  in  1881  ^  the  period  during  which 
an  assessment  was  to  continue  as  the  basis  of  taxation  was 

>  It  was  omitted  from  the  Revised  StahiUi  of  1881. 

'  In  1875  this  was  changed  to  "any  conrt  in  the  State.''    Laws^  1875,  p.  41. 

*LmwSt  S/ee.  Sess^  1872,  p.  132  (sect.  269). 

^ZiNRf,  ^^.  Sess.,  1875,  p.  142.  *Rep,  Stat,,  1881,  lect.  6388. 
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extended  to  six  years.  In  1891'  it  was  shortened  to  four 
years  at  which  figure  it  now  remains. 

In  1877  the  State  Board  of  Equalization  was  relieved  of 
the  AMtf  of  assessing  the  capital  stock  of  all  corporations 
except  transportation  companies.* 

In  the  hope  of  giving  local  boards  of  equalization  a  more 
representative  character  their  composition  was  changed  in 
1 88 1.  The  county  commissioners  and  four  free-holders,  se- 
lected from  different  parts  of  the  county  by  the  Judge  of  the 
Circuit  Court,  were  constituted  the  board  of  equalization.^ 
For  the  purpose  of  properly  listing  and  assessing  property 
and  equalizing  and  collecting  taxes»  county  auditors,  the 
Auditor  of  State  and  all  boards  of  equalization  were  given 
the  right  to  inspect  and  examine  the  records  of  all  public 
offices  and  the  books  and  papers  of  all  corporations  and 
other  tax-payers  without  charge.* 

For  several  years  it  had  been  the  duty  of  the  Auditor  of 
State  to  furnish  county  auditors  and  other  officers  suitable 
forms  and  instructions.  He  was  further  authorized  in  1881 
to  order  and  enforce  a  correct  and»  as  far  as  practicable,  a 
uniform  system  of  book-keeping  by  county  treasurers  and 
auditors  so  as  to  afford  a  suitable  check  upon  their  mutual 
action,  and  to  insure  the  thorough  supervision  and  safety  of 
State,  county  and  other  funds.^  There  were  obstacles  in  the 
way  of  the  prompt  enforcement  of  this  law.  Many  counties 
were  using  under  contract  various  patent  systems,  to  be  fur- 
nished for  a  term  of  years.  The  efforts  of  the  Auditor  of 
State  to  supplant  these  systems  were  ignored  or  resisted, 
especially  as  there  were  no  legal  means  of  enforcing  the  33^3- 
tem  of  book-keeping  which  he  might  prescribe.   The  Auditor 

'  Zmw,  1891,  pp.  239-4a  *  Lawt,  Reg.  Seu.,  1877,  p.  141. 

'  Lmws,  Rqr.  Sess.,  1881,  p.  656.  *  IHd.,  p.  619. 

*Lam,  S^,  Sestet  1881,  pp.  690-691. 
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of  State  did»  however,  insist  upon  a  uniform  method  of  set- 
tlement with  the  county  treasurers  so  far  as  the  State's  reve- 
nues were  concerned.* 

With  all  of  its  amendments  the  assessment  law  still  con- 
tained some  contradictory  sections  and  lacked  some  material 
provisions.  There  was  need  of  more  definite  power  on  the 
part  of  the  Auditor  of  State  to  enforce  and  compel  the 
adoption  of  his  opinions  and  instructions  by  the  local  tax 
officers.  The  legal  period  for  the  session  of  the  State  Board 
of  Equalization  was  too  short  in  the  years  in  which  the 
assessment  of  real  estate  was  made.  Besides,  they  had  no 
means  of  obtaining  information  in  regard  to  the  value  of 
lands,  other  than  that  furnished  by  the  abstracts.  There  was 
no  power  to  send  for  persons  or  papers  and  no  funds  were 
set  apart  to  meet  the  expenses  of  a  judicious  investigation. 
The  Auditor  of  State  actually  thought  it  would  be  a  great 
deal  better  to  re-establish  the  district  boards  of  equalization 
than  to  continue  the  existing  methods.* 

One  great  obstacle  to  the  realization  of  uniformity  and 
equality  in  taxation  was  the  great  variety  of  interpretations 
which  township  assessors  and  county  boards  of  review  put 
upon  the  meaning  of  a  "  fair  "  cash  value.  This  permitted  a 
large  proportion  of  personal  property  to  escape  taxation, 
throwing  a  greater  burden  upon  real  estate.  To  eliminate, 
as  far  as  possible,  this  variable  element  in  the  assessment  of 
all  property,  the  tax  reform  law  of  1891  established  as  the 
basis  of  valuation  the  "  true  cash  value  "  or  the  price  which 
could  be  obtained  at  a  voluntary  private  sale.^ 

In  order  to -give  greater  unity  to  the  local  administration,  the 
elective  office  of  county  assessor  was  revived  in  189 1.  It  is 
made  his  duty  to  examine  carefully  the  tax  duplicate  and  all 
other  records  and  papers  in  the  ofKces  of  county  ofKcials, 

>  Reft  ofAud^  1882,  p.  69.  *  Ibid,y  iS86,  pp.  5,  6. 

'Z«ws,  1891,  pp.  313  And  236,  sect.  53  %xA  95. 
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and  to  list  and  assess  at  its  cash  value  upon  the  books  of  the 
proper  township  assessor  all  omitted  assessable  property  of 
every  kind.  It  is  also  his  duty  to  advise  and  instruct  the 
township  assessors  of  his  county  as  to  their  duties  and  for 
this  purpose  to  visit  each  during  the  month  of  April  or  May 
in  each  year.'  He  also  holds  annual  conferences  with  these 
officers  for  the  purpose  of  agreeing  upon  uniform  rates  for 
the  assessment  of  all  kinds  of  personal  property.  In  deter- 
mining such  rates  the  assessors  are  influenced,  though  not 
controlled,  by  the  deliberations  of  the  State  conference  of 
county  assessors.' 

The  local  board  of  review  was  again  made  an  ex  officio 
body,  composed  of  the  assessor,  auditor  and  treasurer  of 
each  county.  Its  powers  of  examination  and  investiga- 
tion were  enlarged  by  giving  it  authority  to  send  for  per- 
sons and  papers  and  to  compel  witnesses  to  answer  under 
oath,  touching  any  question  concerning  the  assessment  or 
valuation  of  property.'  Four  years  later,  in  accordance  with 
a  recommendation  of  the  State  Board  of  Equalization,  two 
free-holders,  appointed  by  the  judge  of  the  circuit  court, 
were  added  to  the  board .« 

The  State  Board  of  Tax  Commissioners,  Important 
changes  were  also  made  in  1891  in  the  organization  and 
powers  of  the  central  authority  charged  with  the  equalization 
of  the  tax  assessments.  The  adoption  of  the  name  "  State 
Board  of  Tax  Commissioners,"  signifies  of  itself  that  its 
function  was  something  other  than  that  of  equalizing  valua- 
tions. The  Board  since  then  has  been  composed  of  the 
Governor,  the  Secretary  of  State,  the  Auditor  of  State,  and 
"two  skilled  and  competent  persons"  appointed  by  the 
Governor  for  a  term  of  four  years.    There  is  a  benefit  to  be 

>  Lam^  1891,  pp.  245-5.  '  ^^  P*S^  27^  below. 

^Laws,  1891,  pp.  245-248.  *  Laws^  1895,  P*  75* 
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gained  from  the  non-official  element  in  the  Board.  A  body 
made  up  entirely  of  ex-officio  members  with  other  duties  to 
discharge  would  not  have  had  the  time  to  devote  to  the 
performance  of  the  business  of  the  Board  with  its  greatly 
enlarged  powers.  Besides,  these  members  appointed  upon 
the  sole  responsibility  of  the  Governor,  have  no  pre-electio» 
promises  to  fulfill. 

The  general  supervisory  and  administrative  duties  of  the 
.Board  are  the  following :  To  prescribe  all  forms  of  books 
and  blanks  used  in  the  assessment  and  collection  of  taxes ; 
to  construe  the  tax  and  revenue  laws  of  the  State  and  in- 
struct officers  in  relation  to  their  duties  with  reference  to 
taxation  and  assessments,  whenever  requested  to  do  so  by 
any  officer  acting  under  any  such  Jaws ;  to  see  that  all  assess- 
ments of  property  are  made  according  to  law ;  especially  to 
see  that  all  the  railroad  and  other  corporations  of  the  State 
are  assessed  and  taxed  as  provided  by  law ;  to  see  that  all 
taxes  due  the  State  are  collected ;  to  enforce  penalties  pre- 
scribed by  any  revenue  law  of  the  State  for  disobedience 
of  its  provisions;  to  determine,  whenever  necessary,  the 
amount  required  to  be  levied  upon  property  in  the  several 
counties  to  cover  any  deficiency  in  the  State  revenue,  not 
otherwise  provided  for ;  to  make  such  rules  and  regulations 
as  the  Board  shall  deem  proper  to  effectually  carry  out  the 
purposes  for  which  it  is  constituted ;  to  report  to  the  General 
Assembly  at  each  session  the  whole  amount  of  revenue  col- 
lected in  the  State  for  all  purposes  (classifying  as  to  State, 
county,  township,  and  municipal  purposes,  with  the  sources- 
thereof)  the  amount  lost  and  the  causes  of  the  loss,  the  pro- 
ceedings of  the  Board,  and  such  other  matters  of  informa- 
tion concerning  the  public  revenues  as  they  may  deem  of 
public  interest ;  to  make  investigation  and  inquiry  concern- 
mg  the  revenue  laws  and  systems  of  other  States  and  coun- 
tries ;  to  recommend  to  the  General  Assembly  such  amend- 
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ments  of  the  revenue  laws  as  seem  proper  or  necessary  to 
remedy  injustice  or  irregularity  in  taxation,  or  to  facilitate 
the  assessment  and  collection  of  public  revenues;  to  see 
that  each  county  in  the  State  is  visited  by  at  least  one  mem- 
ber of  the  Board  as  often  as  once  each  year  in  order  to  hear 
complaints  concerning  the  law,  to  collect  information  con- 
cerning its  workings,  to  ascertain  that  all  revenue  officers 
comply  with  the  law,  and  that  all  violations  thereof  are  pun- 
ished, and  to  listen  to  all  proper  suggestions  as  to  amend- 
inents  to  it.  These  duties  are  tp  be  performed,  as  far  as 
-possible,  by  the  two  members  specially  appointed.  The 
•Governor,  Auditor  and  Secretary  of  State  are  required  only 
to  take  part  in  the  proceedings  of  the  Board  when  it  per- 
forms the  duties  which  formerly  devolved  upon  the  State 
Board  of  Equalization,  and  at  other  times  when  it  may  be 
necessary  in  order  to  effectually  carry  out  the  purposes  of 
the  law.'  The  Board  still  retains  the  power  to  assess  the 
property  of  railroads"  and  to  equalize  the  assessment  of  real 
estate ;  and  the  legal  means  of  enforcing  such  authority  are 
greatly  amplified.  They  are  not  to  be  bound  by  any  reports 
or  estimates  of  railroad,  real  estate  or  other  property  as  re- 
turned to  the  county  auditors  or  to  the  Auditor  of  State,  or 
certified  in  connection  with  appeals  or  applications  for  re- 
vision, but  are  to  appraise  and  assess  all  property  coming 
before  them  for  assessment,  directly  or  indirectly,  at  its  true 
cash  value  according  to  their  best  knowledge  and  judgment. 
They  have  power  to  send  for  persons,  books  and  papers ; 
to  examine  records,  and  to  hear  and  question  witnesses. 
They  were  also  vested  with  authority  to  punish  by  fine  or 
imprisonment  or  both  any  one  who  refused  to  appear  and 
answer  questions.  The  right  of  appeal  in  such  cases  lay  to 
the  Criminal  Court  of  Marion  County.  The  sheriflTs  of  the 
jseveral  counties  were  required  to  serve  all  process  and  exe- 

*  Zawj,  1891,  pp.  249-252.  •  See  below,  sect  3,  ii. 
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cute  all  orders  of  the  Board.'  That  part  of  the  law  giving 
the  Board  power  to  punish  persons  for  contempt  was  declared 
invalid  by  the  Supreme  Court."  In  equalizing  the  valuation 
of  property  in  the  diflferent  counties,  they  are  to  consider 
separately  railroad  property,  lands  and  town  and  city  lots ; 
and  to  make  their  additions  to,  or  deductions  from,  the 
assessed  valuation  of  each  class.^  The  State  Board  has  no 
jurisdiction  over  individual  assessments  except  in  cases  of 
appeal  from  the  county  boards  of  review  or  in  the  assess- 
ment of  ••  railroad  property."* 

The  decisions  of  the  State  Board  are  final.  The  courts 
have  no  power  to  alter  assessments  fixed  by  boards  of 
equalization  legally  organized,  where  no  fraud  but  only  a 
mistake  is  charged.* 

The  practical  operation  of  the  law  disclosed  some  defects, 
which  were  in  part  corrected  in  1895.  The  absence  of  the 
right  of  appeal  by  the  local  taxing  officers  made  it  possible 
for  a  partial  board  of  review  to  assess  a  local  corporation  at 
a  low  figure  and  thus  enable  it  to  escape  its  fair  share  of  the 
tax  burden.*  To  prevent  this,  any  township  or  county 
assessor,  or  any  member  of  the  county  board  of  review,  or 
any  tax-payer  of  the  county  is  given  the  right,  upon  serving 
the  required  notice,  to  appeal  to  the  State  Board  of  Tax 
Commissioners  from  any  original  assessment  made  by  the 
county  board  of  review,  and  from  any  of  its  orders  increasing 
or  decreasing  any  assessment,  qr  refusing  to  increase  the 
same  or  to  assess  hidden  or  omitted  property.'     Thus,  the 

'ZtfZDtfy  1891,  p.  252. 

'Langenberg  v.  Decker,  131  Ind,  Refts,  471. 

•  LawSf  1891,  p.  255. 

*Ibid^  p.  252,  and  Jones  v.  Rnihville  Nat'l  Bk.,  138  Ind,  Refts,  87. 

*  Rhoads  v,  Cnshman,  45  ItuL  Refts,  p.  85. 
^Reft  State  Board  Tax  Commissioning  1895,  P*  ^* 
^Z/rarx,  1895,  pp.  79,  80. 
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representative  of  the  State  has  the  same  right  of  appeal  as 
the  private  individual. 

In  order  to  secure  greater  uniformity  in  the  assessment  of 
personal  property  and  to  impart  a  more  thorough  knowledge 
of  the  subject  of  taxation  and  of  the  duties  of  officers  under 
the  laws,  the  State  Board  has  annually  since  1894  called  the 
county  assessors  together  in  a  general  conference.  These 
meetings  have  resulted  in  much  good.^  In  1901,  in  accord 
ance  with  the  recommendations  of  the  State  Board,*  it  was 
by  law  made  the  duty  of  that  body  to  call  such  annual  con- 
ferences. While  the  attendance  of  assessors  is  not  compul- 
sory, the  counties  are  required  to  compensate  all  those  who 
do  attend,  for  their  expenses  within  a  maximum  fixed  by  the 
law.3 

After  one  year's  experience  under  the  law  of  1891,  the 
Auditor  of  State  pronounced  it  "  the  most  equitable  and 
soundest  tax  measure  Indiana  has  ever  known."*  The  State 
Board  of  Tax  Commissioners  in  1 895 ^  said:  "The  finan- 
cial standing  of  the  State  has  materially  improved  since  it 
went  into  eflTect."  The  chief  source  of  gratification  was  the 
great  increase  in  the  assessed  valuation  of  corporate  prop- 
erty. The  relatively  small  percentage  of  growth  in  the 
value  of  personal  property  disclosed  the  weakest  point  in 

*  Reft  ofAutL^  1900,  p.  12. 

^Refts  St.  Bd.  Tax  Commissioners,  1895,  PP«  7>  ^i  i^7>  PP«  5»  ^ 
»  Laws,  1901,  pp.  172-3. 

*  ReftofAud,,  1892,  p.  5.    The  basis  for  this  satisfactory  opinion  was  found  in 

the  following  6gures : 

Per  cent,  ef 

iSqo.  jSqj,           /mervmse. 

Assessed  value  of  real  estate l553»937.744  1898,600,323        44 

Assessed ralue of  railroad  property....       66,206,295  161,039,169      143 

Assessed  value  of  telegraphs,  etc 698,672  1,871,012       168 

Assessed  value  of  personal  property....     236,831,676  ^3f745>534        24 

Total  assessed  value ^571674,387   1 1 ,255,256,638        46 

^ReftofSL  Bd.  0/  Tax  Commissioners,  1895,  P«  4* 
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the  law.  Comparing  the  assessed  values  of  real  estate  and 
personal  property  in  1891  with  their  true  valuation  as  given 
in  the  United  States  Census  of  1890,  it  is  seen  that  the 
assessed  value  of  real  estate  is  69.7  per  cent,  of  its  true 
value,  while  the  assessed  value  of  personal  property  is  only 
36.4  per  cent  of  its  true  value.'  The  Auditor  of  State  in  a 
recent  paper  lamented  the  fact  that  **  the  public  treasury  is 
defrauded,  levies  are  higher,  and  perjury  made  semi-respect- 
able because  of  this  wholesale  dodging  and  sequestration " 
of  personal  property — especially  in  the  form  of  mortgages.* 
In  the  hope  that  a  central  control  over  the  assessment  of 
personal  property  would  prove  as  effective  as  it  has  been  in 
the  case  of  real  estate,  the  power  was  granted  in  1901  to  the 
State  Board  of  Tax  Commissioners  to  equalize  the  valua- 
tions of  personal  property .^  No  data  from  which  the  merits 
of  the  law  may  be  judged  are  yet  available.  But  it  may 
be  safely  predicted  that  even  this  centralization  of  authority 
will  not  correct  the  evib  which  are  inseparable  from  the 
general  property  tax. 

3.  THE  TAXATION  OF  CORPORATIONS 

I.  The  Evolution  of  a  Centralized  Administration.  In  the 
first  years  of  statehood  there  were  very  few  private  corpora- 
tions. The  banks  held  the  most  important  rank.  Almost 
from  the  beginning  it  was  recognized  that  a  special  form  of 
taxation  was  needed  to  reach  the  tax-paying  ability  of  these 
institutions.  As  early  as  1820,  a  State  tax  of  twenty- five 
cents  was  imposed  upon  each  $100  share  of  paid-up  bank 
stock.     Such  property  was  to  be  listed  in  the  name  of  the 

1  United  SUtes  Centus  1890;  WtaW^  Dibt  and  TaxaHan^  Pt.  ii,  p.  16.  Com- 
ptre  Reft  ofAud,^  1900,  p.  12. 

'  Read  before  the  Conference  of  the  State  Board  of  Tax  Commisrionen  and  the 
Conntj  AMetsort.    See  Indianapolis  News,  Feb.  7, 1902,  p.  10. 

*Laws,  1901,  pp.  45-6. 
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cashiers  of  the  respective  banks,  and  the  tax  was  to  be  paid 
by  the  corporation  to  the  local  tax  collectors.'  Practically 
no  revenue  was  derived  from  this  source.* 

The  fifteenth  section  of  the  law  chartering  the  State  Bank 
of  Indiana  imposed  an  annual  tax  of  twelve  and  one- half 
cents  on  each  share  of  paid-up  stock  held  by  private  in- 
dividuals in  lieu  of  all  other  taxes  and  assessments.^  This 
act  was  passed  at  the  time  when  the  adoption  of  the  ad 
valorem  system  of  taxation  was  being  seriously  discussed. 
Therefore,  it  was  stipulated  that,  in  case  this  change  should 
be  made,  such  stock  should  be  *'  subject  to  the  same  ratio  of 
taxation  as  other  capital  not  exceeding  one  per  cent,"  in- 
cluding the  twelve  and  one-half  cents  on  each  share.*  The 
anticipated  step  was  taken  in  the  following  year.  There  was 
opposition  on  the  part  of  the  stockholders  to  the  payment  of 
the  tax,  which  led  to  collisions  between  the  bank  officers 
and  the  State  and  county  authorities.  To  remedy  this,  the 
collection  was  placed  entirely  in  the  hands  of  State  officers. 
The  Board  of  directors  of  each  branch  was  required  to 
transmit  annually  to  the  Auditor  of  State  a  certification  of 
the  amount  of  stock  owned  and  paid  for  by  each  individual 
stockholder,  whether  resident  or  not.  The  Auditor,  there- 
upon, drew  on  such  branch  in  favor  of  the  Treasurer  of 
State  for  the  amount  of  the  State  taxes  fixed  by  law.  This 
was  in  lieu  of  all  county  and  road  taxes.  It  was  the  duty  of 
the  cashiers  of  the  respective  branches  to  deduct  from  the 

>  Lawi^  1819-20,  pp.  150  ff.  The  same  provision  was  contained  in  the  Revisea 
Statutes  of  1824  (p.  339)  and  1831  (p.  427). 

'  At  that  time  there  were  only  two  banks  in  the  State.  One  of  these  was  closed 
by  the  courts  within  the  next  two  years  and  the  other  soon  afterwards  withdrew 
from  business.    No  other  bank  was  incorporated  untU  1834. 

'  This  was  deducted  from  the  dividends  and  allowed  to  accumulate  in  the  bank 
until  1843-5.  ^t  constituted  a  part  of  the  permanent  school  fund.  See  page  59 
above. 

*/,tfwx,  1833-4,  pp.  I5»  16. 
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dividends  of  each  stockholder  the  sum  sufficient  to  pay  his 
tax.'  This  law  was  re-enacted  in  1843  and  1852  with  no 
important  changes,  except  that  the  clause  exempting  the 
bank  from  local  taxation  was  omitted.' 

After  the  authorization  of  "  free  banks,"  having  permission 
to  issue  notes  upon  bonds  or  stocks  deposited  with  the 
Treasurer  of  State,  he  was  directed  to  retain  so  much  of  the 
interest  which  might  accrue  upon  the  securities  as  might  be 
sufficient  to  pay  the  taxes  of  any  such  bank  and  to  remit 
the  amount  to  the  treasurer  of  the  county  in  which  the  bank 
was  located. 3 

The  laws  of  1835  ^^^  1836,  establishing  the  new  system 
of  taxation,  were  not  explicit  in  regard  to  the  method  of 
assessing  corporations.  The  purpose  seems  to  have  been  to 
tax  every  corporation  as  a  unit  upon  its  tangible  property  as 
returned  by  the  president  or  some  other  responsible  officer 
of  the  institution.  The  stockholders  were  required  to  list 
their  stocks  along  with  their  other  taxable  property,  but 
were  allowed  a  deduction  for  the  value  of  that  part  of  the 
"stock  ♦  ♦  *  *  converted  into  property"  upon  which  the 
corporation  as  a  whole  paid  taxes. ^ 

State  officers  were  not  slow  to  see  that  the  methods  used 
in  the  assessment  of  other  personal  property  were  inappro- 
priate in  determining  the  valuation  of  corporate  property. 
Governor  Wallace  in  1839  referring  to  the  "grossest  negli- 
gence" displayed  in  the  assessment  of  corporation  stock, 
declared  that  the  private  stock  in  the  State  Bank  of  Indiana 
alone  amounted  to  $1,334,050,  between  four  and  five  hun- 
dred thousand  dollars  more  than  the  whole  amount  of  cor- 

'  Laws^  X84CV-1,  pp.  46-7. 

^Rev.  Stat^  1843.  P-  23^-3;    "«52»  i»  PP-  «44-5- 

»ZtfW,  1855,  p.  17. 

*  Ibid^  1S34-5,  ch.  ix,  sects,  i,  2,  12;   1835-6,  ch.  vii,  sects,  i,  2, 11, 36. 


-2, 8o  CENTRALIZA  TION  IN  INDIANA  [ 280 

poration  stock  returned.'  Besides,  there  were  the  stocks  of 
the  savings  institutions,  the  loan  offices  and  insurance 
companies.* 

The  Revised  Statutes  of  1843  prescribed  more  fully  the 
method  of  arriving  at  the  value  of  corporate  property.  A 
statement  was  required  from  each  company,  specifying  the 
amount  of  real  estate  owned,  the  amount  of  capital  stock 
actually  paid  in,  the  amount  of  capital  stock  owned  by  the 
State  and  by  any  charitable  or  literary  corporation,  and  the 
location  of  the  principal  office.^  The  cash  value  of  the  stock 
was  to  be  ascertained  from  the  sales  of  stock  or  in  any  other 
manner ;  deductions  were  to  be  made  for  the  value  of  real 
estate  owned  by  the  company  and  the  amount  of  stock,  if 
any,  belonging  to  the  State  or  to  any  incorporated  literary 
or  charitable  institution.  The  value  thus  ascertained,  to- 
gether with  the  value  of  the  corporate  real  estate,  consti- 
tuted the  amount  on  which  the  tax  of  such  a  company  was 
assessed.  The  taxes  \^ere  paid  out  of  the  funds  of  the  com- 
pany and  ratably  deducted  from  the  dividends  of  those  stock- 
holders whose  stock  was  taxed,  or  charged  upon  the  stock, 
if  no  dividend  was  declared.^  Abstracts  showing  all  these 
facts  were  to  be  transmitted  by  the  county  auditor  to  the 
Auditor  of  State.  The  law  did  not  prevent  evasion  and 
undervaluation. 

Transportation  Companies,  The  amount  of  corporation 
stock  returned  for  assessment  gradually  diminished.'    There 

'  The  amount  of  corporation  stock  returned  was  $869,630. 
^Message,  House  Joum.,  1839-40,  p.  15. 

*  The  personal  property  of  each  corporation  was  to  be  assessed  in  the  township 
where  the  principal  office  was  located,  or,  in  case  no  principal  office  was  main- 
tained, in  the  township  where  the  operations  of  the  company  were  carried  on. 
Hev.  Stat,,  1843,  P«  2'0« 

*  Rev,  Stat,  1843,  PP-  229-31.  Private  stock  in  the  State  Bank  was  still  taxed 
as  in  1841.    See  pages  278-9  above. 

*The  valuation  of  corporation  stock,  not  including  the  bank  stock,  had  declined 
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was  complaint  also,  because  the  valuations  of  transportation 
companies  which  were  returned,  were  unequally  distributed 
among  the  counties  through  which  the  roads  ran.  These 
conditions  plainly  demonstrated  the  uncertainty  and  ineffi- 
ciency of  the  mode  of  assessing  such  property  by  means  of 
local  officers.  In  1851 '  an  experiment  was  tried,  which  was 
a  crude  attempt  to  centralize  the  assessment  of  each  trans- 
portation company  in  the  hands  of  a  single  county  auditor 
in  place  of  leaving  that  responsibility  to  the  officers  of  the 
several  counties  within  which  it  was  situated. 

Every  domestic  corporation,  except  transportation  com- 
panies and  the  State  Bank,  was  assessed  as  a  unit  after  the 
method  prescribed  in  1843.*  Ii*  the  case  of  domestic  trans- 
portation companies  3  the  resident  stockholders  returned  to 
the  assessors  of  the  counties  in  which  they  resided  the 
amount  and  value  of  their  stocks  and  bonds  for  which  they 
were  assessed  individually.  In  order  to  reach  the  non-resi- 
dent stockholders  of  such  corporations,  each  company  was 
required  to  submit  to  the  auditor  of  the  county  in  which  its 
principal  office  was  situated  a  list  of  the  stock  owned  by 
non-residents,  with  its  value.  It  was  the  duty  of  the  auditor 
to  enter  the  name  of  the  company  upon  the  tax  duplicate 
vdth  the  amount  and  value  of  the  stock  owned  by  non- 
residents and  to  assess  the  taxes  upon  it.  These  rates  were 
to  be  paid  by  the  company  to  the  county  treasurer,  who  re- 
mitted the  State  taxes  to  the  State  treasury  and  divided  that 
portion  intended  for  local  purposes  among  the  counties  in 
proportion  to  the  mileage. 

from  1301,298,  in  1S42,  to  $122,364,  in  1849.  One  railroad  alone  had  individual 
stock  amounting  to  four  or  five  hnndred  thousand  dollars,  yielding  large  dividends, 
upon  which,  according  to  the  Auditor  of  State,  not  a  cent  of  taxes  had  ever  been 
MMtsed  or  collected.    Reft  of  Auditor^  1847,  ^^'  Journ,^  1847-8,  Pt  i,  pp. 

>  Lam^  1 85 1,  pp.  33-4.  '  See  page  280  above. 

'Railroad,  plank  road,  turnpike,  canal  or  bridge  companies. 
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It  seems  to  have  been  the  intention  of  the  law  to  assess 
railroads  incorporated  in  other  States  (practically  the  only 
foreign  transportation  companies  at  that  time)  upon  their 
tangible  property  situated  in  Indiana.  The  act  declared 
that,  if  any  railroad  company  should  not  have  its  principal 
office  in  this  State,  the  president  or  some  other  responsible 
official  should  furnish  to  the  auditor  of  the  county  where  the 
road  first  entered  the  State,  a  schedule  of  the  amount  and 
value  of  all  real  estate  owned  by  the  company  in  the  State^ 
the  cost  of  construction  of  the  road  lying  within  the  State, 
and  the  amount  invested  in  machinery  and  rolling  stock. 
The  machinery  and  rolling  stock  were  to  be  assessed  by  the 
auditor  in  the  proportion  which  the  length  of  the  road  in 
Indiana  bore  to  the  length  of  the  completed  line.  The  taxes 
were  apportioned  as  in  the  case  of  stock  owned  by  non-resi- 
dents. The  real  estate  of  such  companies  seems  to  have 
been  assessed  as  other  real  estate.  For  the  first  time  in  In- 
diana it  was  recognized,  though  in  an  ill-defined  way,  that  a 
railroad  is  a  unit,  and  that  the  value  of  any  particular  por- 
tion of  it  can  be  determined  only  by  considering  it  as  a  re- 
lated part  of  the  unified  system.  In  spite  of  its  imperfections 
and  obscurities '  the  assessed  value  of  corporation  stock  rose 
from  $286,516  in  1850,  to  $2,861,855  in  1851,  and  to 
$6,000,000  in  1852. 

The  law  was  revised  in  1852*  so  as  to  require  every  trans- 
portation company  to  furnish  the  proper  auditor  3  a  list  of 
all  of  its  stock,  with  a  statement  dividing  the  aggregate 
amount  among  the  several  counties  in  proportion  to  the 
value  of  the  superstructure,  buildings  and  real  estate  of  such 
company  in  each  county.     The  entire  tax  was  paid  by  the 

1  The  law  is  almost  unintelligible,  but  the  interpretation  given  here  seems  to  be 
the  reasonable  one. 

'^Rev,  Stat.^  1852,  i,  pp.  113-4. 
'See  pages  281,  282,  above. 
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corporation  and  apportioned  on  this  basis.  The  machinery 
and  rolling  stock  were  assessed  as  in  185 1.  The  appraise- 
ment of  corporation  property  in  1853  amounted  to  $14,- 
000,000,  an  increase  of  more  than  167  percent.  These  laws 
failed  to  reach  the  value  of  the  railroad  properties  which 
was  represented  by  bonds  and  mortgages ;  and  on  the  other 
hand,  it  subjected  a  part  of  the  property  situated  in  other 
States  to  taxation  in  Indiana. 

The  Auditor  of  State,  believing  that  many  of  the  returns 
made  by  the  railroads  in  1853  were  imperfect,  urged  the 
auditors  of  those  counties  where  the  principal  offices  were 
situated,  to  make  out  from  the  best  information  obtainable 
fair  and  true  statements  of  the  value  of  their  taxable  prop- 
erty, and  place  the  amounts  on  the  tax  duplicates.  A 
majority  of  the  auditors  promptly  investigated  the  matter 
and  put  additional  assessments  upon  their  dupHcates ;  but 
others  refused  to  respond  to  the  request.'  In  view  of  these 
omissions  and  the  disregard  of  his  appeal,  the  Auditor 
recommended  that  the  railroad  companies  be  compelled  to 
report  directly  to  him  instead  of  the  county  auditors,  and 
asked  that  full  power  be  given  him  to  investigate  the  truth 
of  such  returns  if,  in  his  opinion,  the  interests  of  the  State 
should  demand  it.'  No  immediate  action  in  this  direction 
was  taken. 

In  1858  it  was  provided  that  real  estate  which  was  owned 
by  transportation  companies  but  which  was  not  used  in  the 
operation  of  the  road  should  be  deducted  from  the  aggre- 
gate value  of  the  stock,  and  the  portion  situated  in  Indiana 
should  be  assessed  locally  in  the  same  way  as  lands  owned 
by  private  persons.  The  value  of  the  stock  remaining  after 
subtracting  the  value  of  such  real  estate  was  to  be  divided 

>  Reft  of  Aud.f  1854,  pp.  99,  100.    The  total  additional  aatestment  resulting 
from  this  investigation  was  $2,852,564. 
*7W^.,p.  125. 
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among  the  separate  counties  in  proportion  to  the  value  of 
the  superstructure,  buildings  and  real  estate  owned  by  the 
company  and  used  in  its  operation  in  each  county.  The 
rolling  stock  and  machinery  were  assessed  in  the  same  pro- 
portion that  the  length  of  the  lines  in  this  State,  completed, 
bore  to  the  entire  length  of  lines.'  These  changes,  though 
they  relieved  from  taxation  the  real  property  of  interstate 
roads  which  was  situated  outside  of  the  State,  did  not  in- 
crease the  efficiency  of  the  system  because  its  administration 
was  still  left  in  the  hands  of  local  officers. 

The  growing  dissatisfaction  with  the  system  of  assessing 
railroad  property  impelled  the  legislators  to  try  another 
experiment  in  1859.  Statements  and  schedules  were  re- 
quired to  be  made  to  the  several  appraisers  of  the  counties 
through  which  any  railroad  ran.  These  officers  were  to 
meet  at  a  point  on  the  line  of  the  road  designated  by  the 
Auditor  of  State,  and  then  appraise  the  entire  value  of  the 
road  per  mile  through  their  respective  counties,  taking  into 
consideration  the  location  of  the  road,  the  competition  of 
other  roads,  the  earnings  above  current  expenses  and  re- 
pairs and  its  condition  for  present  and  future  business.*  This 
law  proved  impracticable  because  in  many  counties  there 
were  several  lines  and  the  appraisers  could  not  meet  others 
of  different  lines  on  the  same  day.  They  were  all  called 
together  at  Indianapolis  and  adjourned  to  meet  upon  each 
of  the  roads  on  different  days.  As  all  the  appraisers  did 
not  attend  these  meetings  there  arose  a  question  as  to  the 
validity  of  the  assessments.  In  consequence  the  Auditor  of 
State  consented  to  the  re-appraisement  under  the  provisions 
of  the  law  of  1852. 

The  State  Board  of  Equalization  had  occasion  in  1859  to 
decide  what  was  the  extent  of  its  authority  over  the  assess- 

» Lawst  spec,  Sess,,  1858,  pp.  25-6. 
*Zaws,  1859,  p.  5. 
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ments  of  railroads.  They  concluded  after  due  consideration, 
that  they  had  no  power  to  equalize  such  appraisements* 
They  recommended,  however,  that  the  Legislature  take  ac- 
tion to  remedy  the  great  inequalities  existing.' 

The  appraised  value  of  railroad  property*  declined  so 
rapidly  that  some  further  legislation  was  deemed  imperative. 
In  1865  ^c  l^w  was  amended  so  as  to  require  a  more  com- 
plete schedule  of  the  property  of  every  road,  and  a  state- 
ment of  the  gross  earnings  and  the  average  net  earnings 
above  the  current  expenses  and  repairs  during  the  five  years 
immediately  preceding.  The  time  of  the  meeting  of  the 
appraisers  was  changed  to  any  date  within  a  specified  period. 
These  officers  were  to  "  appraise  the  value  of  said  road  per 
mile  by  making  a  valuation  of  the  railroad,  and  all  its  fixed 
property,situate  within  this  State and  such  propor- 
tion of  the  rolling  stock  and  movable  property  used  in  oper- 
ating the  whole  road as  the  length  of  the  railway 

in  this  State  bears  to  the  entire  length  thereof."  Real  estate 
not  used  in  its  operation  was  to  be  assessed  locally.  The 
appraisers  apportioned  the  assessment  among  the  counties 
according  to  the  mileage.  A  heavier  penalty  was  imposed 
upon  railway  officials  for  failure  or  refusal  to  comply  with 
the  act  The  State  Board  was,  strangely  enough,  granted 
power  to  hear  appeals  made  by  the  railroads  and  to  give 
them  relief  ;3  but  the  State  had  no  right  of  appeal.  The 
assessments  made  under  the  previous  laws  were  legalized. 
The  law  was  still  exceedingly  deficient.    The  State  Board  of 

'  Rift  St.  Board  EquaHuition^  1859,  Doc,  Joum.^  1859,  Pt  i,  p.  H** 

'  Appraised  Taloe  of  railroad  property : 

Ytmr,                                       AppraittmiU,  Ytmr,                                    Apprmitiimni, 

1857 liS.ymiL         1861 I1.9  mO. 

1858 10.0  **  1862 I  not  giren  in 

1859 9.7  "  1863 /   the  reports. 

i860 6.6  ••  1864 8.6  mil. 

»  Laws^  Spec,  Siss,,  1865,  pp.  121-3. 
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Equalization,  in  an  address  to  the  Legislature  in  1869  set- 
ting forth  the  defects  of  the  assessment  system,  asserted 
that  the  railroad  property  of  the  State  had  cost  not  less  than 
$80,000,000,  yet  it  was  returned  for  taxable  purposes  at  less 
than  $10,000,000.'  The  Board  of  Equalization  had  no 
power  to  increase  any  appraisement  under  the  law  of  1865. 
Moreover,  no  one  was  authorized  to  report  the  appraise- 
ments of  railroads  to  either  the  Auditor  or  the  State  Board 
of  Equalization." 

From  all  this  experimentation  we  may  infer  that  there  was 
a  determination  to  exhaust  every  possible  means  before 
adopting  the  rational  method  of  assessment  by  central 
authorities.  But  the  facts  were  stubborn ;  and  they  finally 
convinced  the  most  skeptical  of  the  necessity  of  State  con- 
trol over  this  subject. 

In  the  thorough  revision  of  the  tax  laws  in  1872,3  the  cor- 
porations were  not  neglected  and  their  assessment  was 
closely  centralized.  All  domestic  corporations  were  to  list 
their  tangible  property  just  as  individuals.  In  addition,  they 
were  required  to  deliver  annually  to  the  county  assessor  a 
sworn  statement,  setting  forth:  (i)  the  name  and  location 
of  the  company ;  (2)  the  amount  of  capital  stock  authorized 
and  the  number  of  shares;  (3)  the  amount  of  capital  stock 
paid  up ;  (4)  the  market  value,  or  if  no  market  value,  then 
the  actual  value  of  the  shares  of  stock;  (5)  the  total  amount 
of  indebtedness,  except  that  for  current  expenses,  excluding 
the  amount  paid  for  the  purchase  or  improvement  of  prop- 
erty; (6)  the  assessed  valuation  of  all  its  tangible  property. 
These  statements  were  to  be  scheduled  by  the  assessor  and 
returned  to  the  county  auditor.     He  in  turn  forwarded  them 

^  The  aatesament  in  1872,  with  a  trackage  of  3,649  milet,  was  1150,000  len  tliaa 
it  was  in  1854,  with  only  1,317  miles. 

*  Rtft  St,  3d.  EqualtMation^  1869,  in  Rep*i  ofAudiior^  1869,  pp.  47-9. 

*  LawSi  Spec.  Sesj,,  1872,  pp.  59, 60,  76-7, 128. 
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to  the  State  Auditor,  who  laid  them  before  the  State  Board 
of  Equalization.  The  State  Board  assessed  the  value  of  all 
such  corporations ;  and  the  amounts  were  certified  by  the 
Auditor  of  State  to  the  auditors  of  the  respective  counties. 
The  Board  had  power  to  adopt  such  rules  and  principles  for 
ascertaining  "  the  fair  cash  value  of  such  capital  stock/'  in- 
cluding the  franchise,  as  seemed  equitable  and  just  to  it.' 
The  process  of  arriving  at  these  valuations  was  to  deduct  the 
assessed  value  of  the  company's  tangible  property,  as  re- 
turned by  the  county  assessor,  from  the  value  of  the  stock 
given  by  the  company  in  their  sworn  statement.  In  case 
the  tangible  property  of  the  company  equaled  or  exceeded 
the  true  value  of  the  capital  stock,  there  was  no  assessment 
made  by  the  State  Board ;  in  case  it  was  less,  the  company 
was  assessed  for  the  diflference."  This  law  did  not  apply  to 
foreign  corporations  which,  in  consequence,  escaped  taxa- 
tion. The  shares  of  capital  stock  in  any  State  or  national 
bank  were  to  be  assessed  and  to  be  taxed  at  the  place  where 
the  bank  was  located  at  the  same  rate  as  other  taxable  per- 
sonal property  .3 

The  most  important  provisions  of  the  law  of  1872  were 
those  regulating  the  assessment  of  railroads.  These  were 
modeled  after  the  laws  of  Illinois.  The  tangible  property  of 
railroads  was  classified  in  four  categories :  "  railroad  track ;" 
real  estate  not  included  in  "railroad  track;"  "rolling 
stock;"  and  personal  property  not  included  in  "rolling 
stock."  Every  railroad  company  was  directed  to  return  to 
the  Auditor  of  State  schedules  of  the  property  denominated 
** railroad  track"  and  "rolling  stock;"  a  description  of  the 

^Laws^  spec,  Sess^  1872,  pp.  59, 60.    See  page  268  aboTe. 

•  Reft  AutL^  1873,  PP-  26-7. 

'Ztftttf,  Sfee.  Sest^  1872,  pp.  77-8.  This  was  a  repetitioii  of  Uie  law  of  1867, 
eicepdng  the  daiise  of  the  latter  which  exempted  the  State  Bank  and  National 
Banks  from  nranicipal  taxation.    Laws,  Re^,  Sets,,  1867,  pp.  216-8. 
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character  and  construction  of  the  railroad  bed,  track  and 
superstructures;  and  a  statement  concerning  the  capital 
stock  such  as  was  required  for  other  corporations.'  In  ad- 
dition, each  company  had  to  file  with  the  auditors  of  the 
counties  in  which  the  road  was  located,  a  statement  showing: 
the  property  held  for  right  of  way ;  the  length  of  the  main 
and  all  other  tracks  and  turnouts  in  each  county  and  in  each 
city  or  town  in  the  county ;  and  the  area  of  each  tract  of 
land,  with  the  value  of  improvements  and  stations  located  on 
the  right  of  way.  The  right  of  way,  including  the  super- 
structures, stations  and  improvements  on  it,  was  held  to  be 
real  estate  for  the  purpose  of  taxation  and  denominated 
"  railroad  track."  This  property  was  assessed  by  the  State 
Board  of  Equalization.  Its  value  was  distributed  among  the 
several  counties,  townships,  cities  or  towns  in  the  proportion 
that  the  length  of  the  main  track  in  each  municipality  bore 
to  the  whole  length  of  the  road  in  the  State ;  except  the 
value  of  side  tracks,  station  houses,  depots,  machine  shops 
and  other  buildings  of  the  road,  which,  although  assessed  by 
the  State  Board,  were  to  be  taxed  in  the  municipality  in 
which  they  were  located.*  The  real  estate,  including  the 
stations  and  other  buildings  and  structures  thereon,'  other 
than  that  denominated  ''  railroad  track,"  was  to  be  listed  and 
assessed  locally  as  other  lands  or  lots  by  the  county  assessor. 
The  movable  property  of  railroads  was  held  to  be  personal 
property  and  denominated,  for  the  purpose  of  taxation, 
**  rolling  stock."  Schedules  containing  detailed  inventories 
of  all  such  property  and  showing  the  number  of  miles  on 
which  the  **  rolling  stock"  was  used  in  Indiana  and  else- 
where, were  to  be  returned  annually.  The  "  rolling  stock  " 
was  also  assessed  by  the  State  Board  of  Equalization  and 

'  See  page  286  above.    Lawi,  Spec,  Sess.,  1872,  p.  8i. 

'  Laws^  Spec.  Sess,,  1872,  pp.  79, 80, 128. 

'  liu/.,  p.  80.    On  this  point  the  law  was  ambiguous. 
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apportioned  among  the  taxing  districts  according  to  the  ratio 
which  the  mileage  in  each  bore  to  the  whole  length  of  the* 
main  track,  both  within  Indiana  and  without  the  State.  The* 
tools  and  materials  for  repairs  and  all  other  personaf  prop** 
erty  except  "  rolling  stock  "  were  listed  and  assessed  like 
the  personal  property  of  individuals.  In  addition,  it  was  the* 
duty  of  the  State  Board  to  assess  the  capital  stock  of  rail- 
road companies.  The  aggregate  amounts  of  the  assessments 
were  to  be  distributed  among  the  several'  counties  in  the' 
same  manner  as  the  ''  railroad  track."  '  This  provision  was 
intended  to  reach  the  State's  share  of  that  intangible  value* 
represented  by  the  difference  between  the  total  value  of  the 
raUroad  and  the  total  value  of  its  tangible  property.' 

The  law  in  regard  to  the  taxation  of  telegraph  companies 
was  much  simpler.  They  were  required  to  submit  annually^ 
to  the  Auditor  of  State  schedules,  such  as  other  corporations^ 
furnished,  and,  in  addition,  a  statement  as  to  the  length  of 
line  operated  in  each  county  and  in  the  entire  State. 
Their  office  furniture  and  other  personal  property  were  listed^ 
and  assessed  where  they  were  situated.  The  capital  stock 
was  assessed  by  the  State  Board  and  apportioned  ii»  the 
same  way  as  f*  railroad  track.'*^ 

As  a  result  of  this  law  many  thousand  dollars'  worth  oP 
corporation  property  were  placed  upon  the  duplicates-  of* 
1873,  which  had  before  that  time  escaped  taxation  entirely.*^ 
Tkc  increase  in  the  amount  of  the  assessment  of  railroads 
wag.  especially  gratifying^  this  was  in.  excess  of  24;  per  cent 

>  Z4MW,  spte.  Si$M^  187a,  pp.  SowisS^ 

'The  method  of  detcrmioing  UmI  mlot  fwt^  ffefr  isaM  ag  thaftriMQd^iD  Ifar 


Dt  of  domestic  corporatioiis.    See  page  287  abore. 

^Ijntn^  S/ee.  Sm^  1873,  pp.  82, 83^  laS. 

^Tbmtmtmmtnt of  nSroadt  iaereaied from  ^1,448^050;  for i9is,  t/& 839bi79»« 
753,111^3.  Aba«tf4iMo^oooof4BtaagiliIepcopert7ofoCto^eQfpofatiaiitweM 
alao  aililcd  to  the  aiMaHBeat  lift 
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It  was  found  desirable  a  few  years  later  to  retrace  one  of 
these  steps  towards  centralization.  The  State  Board  of 
Equalization  had  difficulty  in  getting  returns  upon  which  it 
could  base  the  assessment  of  the  capital  stock  of  local  cor- 
porations. It  was  evident  that  the  county  boards  of  equal* 
ization  could  more  readily  obtain  the  necessary  information. 
These  bodies  were,  therefore,  empowered  in  1877  ^^  assess 
the  capital  stock  of  all  corporations  except  railroads,  express 
companies  and  other  transportation  companies.' 

In  1873  there  was  a  still  further  differentiation  of  the  cor- 
poration tax.  The  administration  of  the  new  taxes  was 
completely  centralized.  It  was  made  incumbent  upon  every 
foreign  insurance  company  to  report  semi-annually  to  the 
Auditor  of  State  the  gross  amount  of  all  receipts  obtained  in 
Indiana  on  account  of  insurance  premiums  for  the  preceding 
half  year,  and  at  the  same  time  to  pay  into  the  treasury  of 
the  State  $3  on  every  $100  of  receipts  less  the  amount 
actually  paid  for  losses  within  the  State.*  In  case  of  a 
refusal  to  comply  with  the  law,  the  Auditor  had  power  to 
revoke  the  authority  of  the  company  to  do  business.  By 
the  same  act  all  foreign  and  domestic  express  and  sleeping- 
car  companies  were  required,  under  a  heavy  penalty,  to 
make  similar  reports  and  at  the  same  time  to  pay  to  the 
State  three  per  cent,  of  the  gross  receipt^  from  passage  fare 
and  one  per  cent,  of  freight  receipts.  When  only  a  part  of 
such  receipts  was  derived  from  passage  fare  or  freight 
charges  within  the  State,  a  return  was  required  of  that  pro- 
portion of  such  receipts  as  the  distance  traversed  in  this 
State  bore  to  the  whole  distance  paid  for.'  The  validity  of 
that  part  of  the  law  aiTecting  express  companies  and  sleep- 

'  Law$^  J:^,  Siu^  X877,  p.  141. 

*Law$,  K^,  Sits^  1873,  p.  208.    An  eiperimetit  of  this  kind  liad  been  tried 
from  1849  to  1^5^    Lous,  1848-9,  pp.  229-231.    See  also  page  64  above. 
*Zswt,  Reg.  SiSM.,  1873,  p.  207. 


291]  TAXATION  29 1 

ing-car  companies  was  denied.  So  generally  was  the  exist- 
ence of  the  law  ignored  that  only  one  of  the  many  corpora- 
tions complied  with  its  requirements.' 

The  use  of  gross  receipts  derived  from  business  within 
the  State  as  the  basis  of  taxation  was  extended  in  l88i  to 
foreign  telegraph  and  telephone  companies.*  Foreign 
sleeping-car  companies  ^  paid  a  tax  of  two  per  cent,  of  that 
part  of  the  gross  receipts  which  bore  the  same  proportion  to 
the  total  receipts  that  the  distance  traversed  in  the  State 
bore  to  the  whole  distance  paid  for.« 

In  general,  these  companies  refused  to  pay  the  taxes  im- 
posed, alleging  the  unconstitutionality  of  the  act.^  The  law 
taxing  sleeping-car  companies  was  soon  tested  in  the  courts. 
In  1883  it  was  declared  unconstitutional  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana  on  the 
ground  that  the  law  imposed  a  burden  upon  interstate  com- 
merce.*  Later  the  Attorney-General  with  the  conviction 
that  the  statute  properly  construed  imposed  only  an  excise 
tax,  commenced  suit  against  another  sleeping-car  company. 
When  the  case  reached  the  Supreme  Court  of  the  State,  it 
was  again  decided,  in  1887,  adversely  to  the  State.' 

These  decisions  forced  the  State  to  shift  its  position  to 
other  ground.  The  carriage  of  money  packages,  articles  it 
cetera,  the  transmission  of  messages  by  telegraph  and  by 
telephone,  and  the  carriage  of  persons  in  palace  cars  and 
sleeping-cars,  when  conducted  for  profit,  were  declared  to 
be  privileges,  for  which  such  companies  should  pay  the  State 

>  X€fi  of  And.,  1875,  pp.  89, 90. 
.  ^Re9.  Sial.^  i88i,iecti.  6353-4. 

'  Domestic  express  and  sleepiDf -car  companies  were  no  longer  subject  to  the 
tax.    IHd^  sect  6353. 

•  Jbid^  sect.  6355.  »  Kifi  t/Aud^  1882,  p.  68. 

*  Slate  ix  reL  Wolf  v.  The  Pnllman  Palace  Car  Company,  16  Fid.  Rip^rttr^  193. 
V  Slate  V.  Woodruff  Sleeping  and  Parlor  Coach  Company,  114  Jnd.  R*fU^  155. 
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annually  a  certain  per  centum  of  the  gross  receipts  accruing 
from  business  originating  and  terminating  in  the  State.' 

In  spite  of  amendments  made  in  1881  the  law  regulating 
the  taxation  of  railroads  remained  ambiguous  as  to  the 
assessment  of  buildings  or  improvements  located  on  the 
"right  of  way.""  When  the  local  authorities  attempted  to 
tax  these  improvements,  payment  was  resisted  on  the  plea 
that  all  such  buildings  were  included  in  the  valuation  by  the 
State  Board,  when,  in  fact,  the  State  Board  had  no  official 
knowledge  of  their  existence  or  location.  The  Auditor  of 
State  in  1882  changed  the  form  of  reports  so  as  to  require 
this  information,  and  property  formerly  untaxed  to  the 
amount  of  $1,073,781  was  added  to  the  tax  duplicates.^ 

The  limited  time  allowed  for  the  sessions  of  the  State 
Board  of  Equalization  was  not  sufficient  to  enable  them  to 
give  the  assessment  of  railroads  the  attention  it  demanded. 
The  Auditor  recommended  in  1890  the  appointment  of  one 
or  more  agents,  who  should  gather  the  facts  and  information 
necessary  to  give  the  State  Board  a  more  thorough  and 
comprehensive  knowledge  of  the  aflairs  and  tax-paying 
abilit>^  of  railroads/  In  the  following  year  Governor  Hovey 
strongly  urged  the  enactment  of  a  law  providing  for  the 
establishment  of  a  board  of  railroad  commissioners  for  the 
State,  who  should  have  the  general  supervision  of  all  rail* 
roads  operated  in  the  State,  with  power  to  inquire  into  all 
questions  of  neglect  or  violations  of  the  law  by  these  com* 
panics^  and  to  make  all  necessary  investigations  to  ascertain 
the  amount  of  business  done  by  such  roads  and  their  value  for 
taxation.'  The  bills  of  this  nature  which  were  introduced,^ 
were  not  passed.     However,  a  step  almost  as  centralizing^  in 

« Laws.  1889,  pp.  273-3, 389-90»  397-9-  *  Sefcpi«c^s«8  ( 

*^i//4/itfff^,  i883,pp.66^7«  ^IHd^iS/^^Z^ 

^Ihmm  Jmtr$^  1891,  p.  28. 
«•/M•^ste;  i«i.>Mmrtt9i*p«4s8. 


293]  TAXATION  293 

its  tendency  was  taken.  The  State  Board  of  Equalization 
was  transformed  into  the  State  Board  of  Tax  Commissioners 
with  two  non-ofHcial  members,  who  devote  their  public  ser* 
vices  wholly  to  the  business  of  this  board.'  Out  of  the  fifty 
years  experience,  there  has  developed  the  present  strongly 
centralized  system  of  taxing  corporations.  It  is  based  upon 
the  legislation  of  1891,  modified  somewhat  by  subsequent 
acts.  Without  following  the  changes  in  detail  the  existing 
methods  of  taxing  corporations  will  be  summarized  here. 

II.  The  Present  System  of  Taxing  Corporations.  The  two 
fundamental  principles  •  of  the  system  arc  these :  ( i )  All 
property,  tangible  or  intangible,  is  subject  to  taxation  and 
must  be  assessed  at  its  true  cash  value;  and  (2)  all  corpo- 
rate  property,  including  capital  stock  and  franchises,  except 
where  some  other  provision  is  made  by  law,  is  to  be  assessed 
to  the  corporation  as  to  a  natural  person  in  the  name  of  the 
corporation  at  the  place  where  its  principal  office  in  this 
State  is  situated.  Corporations  may  be  classified  according 
to  the  manner  of  assessment  into  three  classes:  those 
assessed  by  local  officers ;  those  assessed  by  State  officials 
who  apportion  the  appraisement  among  the  counties  accord- 
ing to  a  fixed  rule;  and  those  paying  an  excise  tax  or 
business  tax  directly  to  the  State  treasury. 

(a)  Corporations  assessed  by  local  officers.  All  domestic 
corporations,  except  those  specifically  designated  hereafter^ 
are  assessed  by  the  township  assessors  and  the  county  boards 
of  review.  They  are  required  to  submit  to  the  proper  town- 
ship assessor  a  statement  containing  the  facts  called  for  in 
18723  and,  in  addition,  items  showing:  (i)  the  difference  in 
value  between  all  tangible  property  and  the  capital  stock; 
and  (2)  the  name  and  value  of  each  franchise  or  privilege 
owned  or  enjoyed  by  each  corporation.^    These  corporations 

1  See  sect  2  above.  *  Lotos  rf  7'axaHont  1901,  sects.  12,  53, 95. 

*  See  page  8S6  above.  ^Lmws  ^  TojuUhtif  190X,  atct  73. 
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are  assessed  upon  their  tangible  property  by  the  township 
assessor  just  as  individuals  are.  In  case  the  value  of  the 
capital  stock  and  franchise  of  any  such  corporation  exceeds 
that  of  the  tangible  property  listed  for  taxation,  the  excess 
is  assessed  to  the  corporation  by  the  county  board  of 
review.  If  no  tangible  property  is  returned  or  found  and 
the  capital  stock  has  a  value,  it  is  assessed  at  its  true  cash 
value.  If  the  value  of  the  tangible  property  is  greater  than 
that  of  the  capital  stock  and  franchises,  no  assessment  is 
made  by  the  county  board  of  review.* 

State  and  national  banks  (but  not  savings  banks)  are 
excepted  from  the  operation  of  this  law.  The  shares  of 
such  institutions  are  assessed  to  the  owners  thereof  by  the 
township  assessor.  A  statement  concerning  the  financial 
condition  of  each  bank  is  required  to  be  furnished  the 
assessor  to  enable  him  to  determine  the  true  cash  value  of 
the  capital  stock.  From  this  is  deducted  the  value  of  real 
estate  and  other  tangible  property  which  is  assessed  to 
the  hank  as  a  corporation,  and  the  shareholders  are  assessed 
personally  for  the  remainder.* 

Building  and  loan  associations  are  also  exempt  from  taxa- 
tion as  corporations.  But  the  shareholders  must  pay  taxes 
upon  the  true  cash  value  of  their  shares.  Those  who  have 
not  borrowed  money  are  charged  with  the  true  value  of 
their  shares,  and  must  list  them  with  other  chattels.  Those 
who  have  borrowed  are  taxed  on  the  value  of  their  real 
estate  which  is  pledged  as  security .^ 

Foreign  bridge  and  ferry  companies  are  assessed  by  the 
township  assessor  upon  the  actual  value  of  their  property, 

^  Latffs  of  Taxation^  1901,  sect.  74. 

*  IHd,^  lecU.  60-1. 

^JHd^  sect  89.  This  law  wat  adopted  after  two  vnsncceaBful  experimenti: 
(i)  to  assess  each  stoclcbolder  on  the  fair  cash  valae  of  his  paid-up  stock  {Rev. 
S/a/^  i88t,  sect.  6373);  and  (2)  to  assess  the  association  as  a  nnit  upon  the  total 
amount  of  mone^  paid  in,  less  the  amount  loaned  out    {Laws,  1887,  p.  40.) 
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which  is  estimated  by  taking  into  consideration  the  tangible 
property  and  the  character  of  the  business  as  indicated  by 
the  gross  receipts.' 

(b)  Corporations  assessed  by  the  State  Board  of  Equaliza- 
tion. The  corporations  assessed  by  State  officers  are  with- 
out exception  transportation  companies  (domestic  and 
foreign).  The  confusion,  inequality,  and  injustice  arising 
from  the  conflicting  claims  and  acts  of  different  taxing  dis* 
tricts  has  made  this  centralization  inevitable. 

The  meaning  of  the  term  railroad  has  been  extended  *  so 
as  to  include  not  only  steam  railroads,  but  all  street  railways 
and  elevated  or  underground  railroads,  whatever  the  power 
by  which  their  vehicles  are  propelled.  The  statements  and 
schedules  which  must  be  returned  are  somewhat  more 
elaborate  than  those  prescribed  in  1872;  but  the  grouping 
of  the  tangible  property  into  four  classes  remains  the  same.) 
No  detailed  method  of  making  the  assessments  is  laid  down 
in  the  law.  The  State  Board  of  Tax  Commissioners  is  not 
bound  by  the  returns  made  by  the  railroads.^  They  take  into 
consideration  all  the  elements  which  are  usually  considered 
in  fixing  the  value  of  any  kind  of  property;'  that  is,  the 
tangible  property,  the  earning  capacity,  the  condition  of  the 
property,  the  expense  of  operation,  the  value  of  the  stock, 
the  amount  of  bonds  issued,  et  cetera.  From  statements 
made  in  the  judicial  decisions  upon  this  question  it  may  be 
inferred  that  *'  the  mileage  rule"  is  used ^  in  determining  what 
proportion  of  the  total  value  of  an  interstate  railroad  should 
be  assessed  for  taxation  in  Indiana. 

Telegraph,  telephone,  express,  and  sleeping-car  companies, 

^Lawi  9f  TaxatUfh  I90t,  lect.  72.  *  Imws,  1901,  p.  I2X. 

'  Laws  9f  TaxaH^n,  1901,  sects.  76-S8.  *  /^id,,  sect  119. 

*FSttibvg,  etc,  Ky.  Co.  v.  Backus,  133  frnf.  Rep^rtSt  546. 
*See  note  5  abore,  also  154  U.  S.  Rtp^rti^^x. 
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*'fast  freight"  liires*  and  pipe-line  companies  not  wholly 
situate  in  one  coun^,  are  required  to  return  to  the  Auditor 
of  State  annual  statements  similar  to  those  demanded  4A 
railroads  with  some  other  items  peculiar  to  their  business*' 
In  making  the  assessment*  the  State  Board  of  Tax  Com- 
missioners  first  ascertains  the  true  cash  value  of  the  entire 
property  owned  by  such  an  association  or  corporation  by 
adding  to  the  market  value  of  the  aggregate  shares  (or  to 
the  actual  value  of  the  capital,  in  case  there  are  no  shares  of 
stock)  the  total  amount  of  mortgages  upon  the  property. 
This  is  the  '^  gross  value."  To  ascertain  the  true  cash  value 
of  the  property"  in  Indiana,  they  deduct  from  the  gross  value 
the  assessed  value  of  the  real  estate  situate  without  the  State 
•and  not  specifically  used  in  the  general  business  of  the  com« 
pany;  of  the  remainder  they  take  that  proportion  which  the 
4nileage  operated  by  the  company  in  Indiana  bears  to  the 
total  mileage  operated.'  This  gives  the  entire  value  within 
Indiana*  From  this  is  deducted  the  assessed  value  of  all 
the  real  estate,  structures,  machinery  and  appliances  within 
the  State  subject  to  local  assessment.  The  residue  is 
Assessed  by  the  Board  to  the  company  and  apportioned 
among  the  counties  on  the  mileage  basis.  A  similar  appor- 
tionment is  made  among  the  townships  of  the  respective 
counties.  The  county  auditor  adds  to  the  value  appor- 
lioned«  the  valuation  assessed  locally  upon  real  estate, 
structures,  machinery,  ^  cetera,  and  extends  the  total  upon 
Ihe  tax  duplicates.^ 

{c)  Corporations  paying  a  business  cr  excise  tax.     In  the 
third  class  of  corporations  mentioned  above'  there  are  only 

*  Laws  of  Taxation^  1901,  pp.  131-8.  *  Ibid.,  pp.  138-X4a 

*  In  the  case  of  a  pipe4iae  compan/,  it  is  the  proportion  of  the  length,  aise  and 
Talue  of  its  pipe  Hoes. 

*  Lawt  of  Taxation,  I901,  pp.  140-I. 
*See  page  293  above. 
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two  kinds— ^foreign  insurance  companies  and  foreign  and 
domestic  narigation  companies.  The  tax  on  foreign  in* 
surance  companies  is  a  continuation  of  that  imposed  in 
1873.'  The  tax  on  navigation  companies  is  the  latest  phase 
-of  legislation  on  this  subject.  Every  domestic  navigation 
company  and  every  owner  of  any  ship  or  other  vessel  regis- 
tered in  Indiana  under  the  navigation  laws  of  the  United 
States,  is  required  to  pay  annually  into  the  treasury  of  the 
State  a  sum  equal  to  three  cents  per  net  ton  of  registered 
tonnage  of  all  vessels  owned.  The  capital  stock  of  any 
such  company  is  not  taxed  as  in  the  case  of  other  corpora^ 
tions;  but  all  personal  property  owned  by  it,  excepting 
vessels  and  other  actual  tangible  property  outside  the  State, 
is  subject  to  taxation  at  the  place  where  the  home  office  is 
situated.' 

The  tax  laws  of  1891  and  1893  tnet  with  opposition  from 
a  large  and  influential  class  of  citizens  and  tax-payers.  But 
their  constitutionality  was  sustained  in  all  the  courts  from 
4he  lowest  to  the  Supreme  Court  of  the  United  States.'  The 
corporations,  as  a  rule,  no  longer  resist  their  enforcement, 
though  protesting  that  they  are  unjust. 

While  the  tax  law  is  still  imperfect,  it  has  improved  the 
financial  standing  of  the  State,  and  has  distributed  the  bur- 
dens of  taxation  more  equitably.  The  increase  of  143  per 
cent,  in  the  assessed  value  of  railroads  and  168  per  cent,  in 
the  value  of  telegraphs  for  1891  was  very  pleasing  indeed.'* 
But  the  increase  in  the  ten  years  since  has  not  been  so  en- 
couraging.    In  fact,  the  assessment  of  railroads  for  1901  was 

*  See  page  290  abore.    Lawi  rf  T0xsti0Hf  1901,  sect.  67. 

*lM»Sf  1901,  pp.  1S5-6.   If  this  law  tbould  be  tested  in  tbe  oourts  of  tbe  United 
iSlatea,  it  would,  in  all  probability,  be  beld  nnconstitotional. 

*  14J /md,Jlifit,^i;  144 /nd.  He^ii,  $49;  i^  b\S,JUfit^42t\  id^U.S. 
Refts^  185;  163  U.  S.  Riftt^  I. 

^.Sae  psf^  976^  foet^aete  4,  for  figures. 


298  CENTRALIZATION  Ji\  INDIANA  [298 

$4«ooo,ooo  less  than  it  was  in  1891/  In  the  meantime  the 
railroad  mileage  in  the  State  had  increased  from  1890  to 
1903,  434  miles,  i^hich  would  represent  an  investment  of  at 
least  $12,000,000.  Still  more  important  is  the  fact  that  the 
years  1900  and  1901  were  the  most  prosperous*  the  rail- 
roads had  enjoyed  for  many  years.3  In  the  case  of  unin- 
corporated telephone  companies  the  valuation  is  made  by 
the  local  assessors,  generally  at  a  figure  below  that  fixed  by 
the  State  Board  on  similar  incorporated  companies.  The 
method  of  assessing  banks  is  not  satisfactory.  The  cause  of 
the  dissatisfaction  is  found  in  the  fact  that  the  authorities 
differ  in  the  way  of  arriving  at  their  value.  In  some 
counties  the  total  of  the  capital  stock,  surplus  and  undivided 
profits  is  taken  as  the  basis  of  valuation;  in  others,  the 
capital  stock  alone  is  taken.  The  assessments  varied  in 
1901  all  the  way  from  $40  to  $283  per  share.  The  banks 
in  large  cities  and  manufacturing  districts  were  assessed  at  a 
lower  rate  than  those  in  the  small  towns.*  The  best  remedy 
for  this  may  be  found  in  clothing  the  State  Board  of  Tasc 
Commissioners  with  supervisory  or  direct  administrative 
authority  over  the  assessment  of  banks. 

^  Auetsment  of  corporate  property  1901 : 

Railroad  Companies ^I56>973»i5( 

Street  Railway  Companies 7,746,452 

Telephone  Com|)anlct 4»436»663 

Telegraph  Companies 2,514,812 

Express  Companies 1,881,140 

Sleeping-Car  Companies • . .  •  872,81 1 

Pipe-line  Companies •  8,883,582 

Total 1183,308,611 

'  SiaHsticai  Abstract  cftke  U.  S.,  1901,  pp.  390,  393-4* 

*Tbis  criticism  loses  some  of  its  force  by  the  recent  action  of  the  State  Board 
of  Tax  Commissioners,  raising  the  assessment  of  steam  railroads  for  1902  above 
that  of  190  r,  15,824,836.  Still,  the  present  assessed  ralae  is  only  11,758,818  in 
excess  of  that  of  1891. 

^  State  Tax  Commissioner  Parks  M.  Martin  in  the  Indianapolis  News^  Feb.  6» 
X902,  p.  13. 
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Indiana  has  not  by  any  means  realized  an  ideal  system  of 
taxation.     In  order  to  show  the  superiority  of  the  present 
partially  centralized  administration  over  the  former  decen- 
tralized method  of  taxation,  it  is  not  necessary  to  claim  that 
the  system  is  perfect  or  even  better  than  that  existing  in 
some  other  State.     It  is  the  opinion  of  the  writer  that  the 
evidence  herein  presented  does  demonstrate  that  centraliza- 
tion of  administration  has  greatly  improved  the  system  by 
decreasing  tax- evasion  and  equalizing  the  burdens  of  taxa- 
tion.    The  fact  that  a  large  proportion  of  personal  property 
has  escaped  assessment  does  not  invalidate  this  conclusion, 
but  rather  emphasizes  its  soundness.     For  it  is  in  this  par- 
ticular field  that  the  State  Board  of  Tax  Commissioners  had 
almost  no  authority  until   1901.     Even  if  the  conferring  of 
more  extensive  power  upon  the  State  Board  should  fail  to 
correct    the   defects  which   are    inherent    in    the    general 
property  tax,  this  would  not  disprove  the  fact  that  great 
benefits  have  been  already  derived  from  its  existence.     Such 
a  failure  would,  however,  furnish  additional  testimony  that 
the  evils  of  the  general  property  tax  are  so  deep-seated  that 
they  cannot  be  up-rooted  even  by  a  strong-toned  central 
authority.      It  would  confirm  the  opinion  that  justice  in 
taxation  can  be  realized  only  by  a  further  disintegration  of 
the  general  property  tax  and  a  separation  of  the  sources  of 
local  and  State  revenues  by  the  assignment  of  fees,  busi- 
ness taxes  and  taxes  upon  real  property  to  local  authori- 
ties, and  inheritance  taxes,  corporation  taxes  based  upon 
net  earnings  or  capital  and  funded  debt,  and,  possibly,  an 
income  tax   to  the  State  government — the  administration 
of  the   State  revenues  being  placed  under  the  supervision 
of  State  officers.    Amendment  of  the  Constitution  would  be 
necessary  to  accomplish  some  of  these  ends.     Under  the  ex- 
isting restrictions'  of  that  instrument,  a  centralized  adminis- 
'  State  €x  rA  v,  Indianapolti,  69  InJ,  Refa^  375. 
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tration  of  the  tax  system  is  essential  to  maintain  its  present 
efRciency  or  to  contribute  to  its  improvement. 

4.  THE  ABSENXE  OF  STATE  CONTROL  OVER  LOCAL  FINANCES, 

It  has  already  been  shown  how  thorough  was  the  central 
supervision  over  local  finances  in  the  early  territorial  period' 
and  bow  this  control  was  gradually  abandoned  until  com* 
plcte  decentralization  was  attained  at  the  time  of  the  adop* 
tion  of  the  Constitution.* 

Not  only  was  there  lack  of  uniformity  in  the  keeping  of 
accounts,  but  there  was  great  diversity  in  the  organization 
of  the  the  bodies  charged  with  the  county  and  township 
business.  This  was  due  to  the  evil  of  special  legislation. 
At  one  time  there  were  in  existence  four  kinds  of  county 
boards:  an  elective  board  of  three  county  commissioners;' 
a  board  composed  of  all  the  justices  of  the  peace  of  the 
county ;  ^  a  board  composed  of  one  justice  of  the  peace  from 
each  township  of  the  county ;  *  a  board  composed  of  one 
supervisor  from  each  township.^  In  some  counties  the 
township  officers  were  elected;^  in  others  they  were  ap- 
pointed by  the  board  performing  the  county  business ;  *  in 
others  some  officers  were  elected  and  others  appointed.* 
The  officers  of  the  same  name  in  different  counties  did  not 
have  the  same  powers  and  duties.  As  early  as  1835  Gov- 
ernor Noble  saw  the  possible  evil  and  confusion  that  might 
arise  from  this  want  of  uniformity.**    In  1841  the  Auditor  of 

^  See  pages  246-7,  251-2  abore.  *  See  pages  252-3  abore. 

*Laws,  i8i6-7»  p.  115,  and  1826-7,  pp.  15-lS. 
^Rev.StaL,  1824,  p.  86. 

*  Lawi^  1825-6,  p.  84,  and  1826-7,  pp.  15,  18.  *  /foV.,  1825,  pp.  4>6. 
'yWi,  1825,  pp.  43-6;  1825-6,  p.  84;  i826-7,pp.i5,i8;  1828-9, f.  63;  iSs^- 

30,  p.  27. 

•  Imws,  1828-9,  PP-  20,  21, 23.  ^»9d^  p.  83;  1834-5,  p.  7X 
^^Mistage,  Sm.  y^urm^  1835-6,  p.  sa. 
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State  urged  the  introduction  of  a  more  perfect  organization 
of  the  civil  townships  which  would  dispense  with  a  number 
of  local  officers  and  would  insure  the  greater  safety  of  funds.* 

The  Constitution  of  1851  prohibited  such  special  legisla- 
tion.* The  next  year  all  special  laws  providing  for  the 
transaction  of  public  business  in  counties  and  townships  were 
repealed  and  general  laws  were  substituted.^  The  township 
trustees^  thus  created  were  elected,  and  were  practically 
independent  of  the  county  and  State  authorities  in  the  levy- 
ing of  their  taxes  and  the  management  of  their  moneys.  In 
1859  a  slight  check  was  imposed  upon  their  powers  by 
requiring  the  "advice  and  concurrence"  of  the  county  com- 
missioners in  making  their  tax  levy.'  For  nearly  half  a 
century  the  township  trustee  possessed  more  unlimited 
authority  and  discretionary  power  than  any  other  officer  in 
the  State.  His  functions  as  a  school  officer  and  as  overseer 
of  the  poor  have  been  described  above.^  He  had  almost  a 
free  hand  in  the  lev3ring  of  taxes  and  in  the  appropriation  of 
revenues  for  two  political  corporations — the  civil  township^ 
and  the  school  township.  Besides,  the  auditing  of  his 
accounts  was  superficial  and  perfunctory.  His  authority 
was  simply  autocratic. 

The  power  of  the  boards  of  county  conmiissioners  under 
the  laws  of  1852  was  unrestricted  by  any  central  authority^ 
except  that  afforded  by  legislative  and  constitutional  limita*^ 
tiotts.  Not  five  years  had  passed  before  a  '*  wholesome  sys* 
tern  of  retrenchment  .  .  .  especially  in  county  expendi- 
tures "  was  urged.' 

>  Reft  0fAud^  D0€.  y&unUf  1841-I,  H0mt4  RtfU^  p.  37. 

s  C9wiii/$ttim,  Art  hr,  Mct.  22*  *Ri9.  Simi^  1852^  W  pp..  aaifrS*  41lSr^ 

*  Three  in  each  townihip;  after  1859,  one  in  each  townahip. 
*Lmwi^  185^  p.  aas.  ^P^cet  Ii6-xi8»  149,  i93-<95  ahwaw 

*  C^mmtmUmtimksf  J>mm  ti^SkUi  U  Hnoi^  Jan.  13, 18571  Dm  7^mmkt3tjfk 
Sm^  p.  407- 
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Beyond  an  inquiry  into  the  amount  of  the  fees  and  salaries 
of  county  officers,'  nothing  was  done  for  many  years.  How- 
ever, there  was  an  unmistakable  popular  demand  for  reform 
in  the  administration  of  county  affairs,  and  for  the  reduction 
of  the  fees  of  county  officers.*  Several  laws  providing  a 
graduated  scale  of  salaries  for  county  officers  were  passed ' 
but  were  held  to  be  unconstitutional.  It  was  necessary, 
therefore,  to  amend  the  Constitution  so  as  to  enable  the 
Legislature  to  enact  a  law  grading  the  compensation  in 
proportion  to  the  population  and  the  necessary  services  re- 
quired.^ Not  until  1895  was  a  satisfactory  law  of  this  kind 
passed.' 

The  high  fees  and  salaries  were  not  the  only  items  of  ex- 
cessive expenditure.  The  indebtedness  of  local  corporations 
increased  rapidly.  In  general,  the  local  taxation  always 
greatly  exceeded  that  imposed  for  State  purposes.  The 
aggregate  amount  not  infrequently  surpassed  the  State  tax 
from  three  to  four  times.^  The  importance  of  some  addi- 
tional limitation  upon  the  power  of  imposing  local  taxes, 
appropriating  revenues,  and  contracting  debts  was  recog- 
nized. In  1874  the  Auditor  of  State  recommended  that  the 
debts  of  counties,  townships,  and  cities  should  be  reported 
every  year.^  In  18S1  the  power  of  local  authorities  to  con- 
tract debts  was  restricted  by  a  constitutional  amendment, 
limiting  the  amount  of  indebtedness  which  might  be  incurred 
by  any  *'  political  or  municipal  corporation "  in  the  State.' 

*  Law$^  Spa,  Stss,,  i86t,  p.  43. 

'  Affssoffg  of  Governor  Baker,  Doc,  youm,^  1871,  ti,  p.  37;  Meuagi  ofCaverm^r 
WiUums,  Jan.  ic,  1879,  p.  22. 

^Lam,  1871,  pp.  25-40;  1875  i^P^'  ^^')f  PP-  31-49;  1879  (-S^^-  •Sew.)t  PP« 
130  ff. 

*  ConstUmiioH^  Art  iv,  sect.  22.  *  ZiiiM,  1895,  pp.  33>-358. 
.  •  Reft  ofAud.,  1873.  p.  41.  '  ^^^  1874,  p.  32. 

*  ComHtHtum^  Art  xii,  as  amended. 
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In  1875  and  1883  a  legal  limitation  upon  the  indebtedness 
which  a  township  trustee  might  incur  was  provided,  by  com- 
pelling him  to  procure  an  order  from  the  county  board  of 
commissioners  when  it  might  be  necessary  to  incur  any  debt 
which  would  exceed  the  amount  of  funds  available  during 
the  year  for  its  liquidation.' 

These  laws  were  not  sufficient  to  remedy  the  abuses ;  and 
in  1885  a  number  of  township  trustees  brought  disgrace 
upon  themselves  and  suspicion  upon  the  office  by  the  fraud- 
ulent issue  of  township  orders.*  The  only  other  restraints 
imposed  upon  local  financial  officers  were  the  requirements 
that  county  auditors  should  publish  in  a  newspaper  a  state- 
ment showing  all  allowances  made  by  the  county  commis- 
sioners at  each  session ;  ^  and  that  township  trustees  should 
carefully  register  and  number  all  orders  and  warrants,  and 
should  post  and  publish  an  annual  statement.^  Such  pro- 
visions did  not  meet  the  needs  of  the  case.  More  stringent 
measures  were  demanded.  Serious  charges  of  inefficient 
management  and  fraudulent  conduct  on  the  part  of  county 
commissioners  and  township  trustees  continued  to  be  made.' 

There  were  two  remedial  courses  open :  either  the  State 
should  extend  its  supervisory  authority  over  these  local 
financial  officers ;  or  there  should  be  a  complete  separation 
of  their  legislative  and  executive  functions.  At  the  session 
of  the  Legislature  in  1895  a  bill  for  an  act  creating  the 
office  of  Inspector  of  County  Officers  and  Records  was 
introduced  in  the  Senate  but  indefinitely  postponed.^    In 

iZtftttf,  Re^.  Siu^  1875,  P*  162  >  iSS3>  PP«  114-5* 

^Reft  SupL  Pith,  Insir^  1885-6,  p.  177.  *lmwt,  1893,  P-  34>- 

•ZtftM,  i895,p.  159. 

*  Pkperi  read  t>efure  the  Indiana  State  Board  of  Commerce,  Dec.  30,  1S96,  and 
Jan.  18,  1898.  See  Tki  Indianapolis  Newt  of  lame  dales;  aUo  editorial  in 
same,  Dec  31*  1896. 

•5W*.  yourn^  1895,  PP-  '*^  '^i- 
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1897  and  1899  similar  bills,  with  broader  scope  were  intro* 
duced  in  the  House  and  Senate  but  failed  to  pass.' 

So  strong  was  the  conviction  that  additional  safeguards 
riiould  be  thrown  around  officers  clothed  with  financial 
authority,  that  recourse  was  had  to  the  other  alternative. 
There  was  created  in  each  county  a  council  with  power  to 
levy  taxes,  make  appropriations,  borrow  money,  and  sell  or 
purchase  real  estate  for  the  county  when  it  exceeds  $r,ooo 
in  value.*  The  administrative  powers  of  the  county  com- 
missioners are  still  retained  by  them.  In  a  similar  way  the 
chief  kgislative  powers  of  the  township  trustee  were  trans- 
ferred to  a  deliberative  body  known  as  the  township  advisory 
board.  It  is  empowered  to  fix  the  rate  of  taxation  for  town- 
ship purposes,  appropriate  revenues,  audit  the  accounts  of 
due  trustee  and  to  authorize  the  borrowing  of  money.^ 
These  laws  have  not  yet  had  a  thorough  test ;  but  the  first 
cesults  seem  to  be  satisfactory  to  the  advocates  of  reform.^ 

In  case  this  legislation  proves  inadequate,  the  next  move- 
ment will  probably  be  in  the  direction  of  a  stronger  central 
Atpervision.  This  would  necessitate  some  yielding  of  our 
attachment  to  local  self-government.  Still,  that  sacrifice 
would  be  in  the  interest  of  more  scientific  methods  of  book* 
keepii^,  a  regular  and  systematic  auditing  of  accounts*  a 
seduction  in  expenditures  and  a  prevention  of  fraud  and 
embezzlement.  Such  at  least  has  been  the  experience  ot 
tiiQte  States  s  which  have  adopted  a  central  control  over 
local  finances. 

^Il09at  Jcum,^  1897,  pp.  82,  208;  1889,  pp.  98, 178^  395t.935»  i^S*  ^^ 
y^um.,  1897,  PP-  62, 177;  1899,  p.  400. 

•Ztftw,  1899,  pp.  346,  349,  350,  354,  359,  36a 

•Ziiw,  1899,  pp.  150-1, 154, 155-6. 

^Rifi  of  the.  InSmna  Diparimeni  ef  SiaHstits^ .  1899  «Bd  1900^  pp.  64-^ 
Tki  IndianapoRs  Nem,  Sept.  18, 1901. 

^EipccMiily  North  Dtkota,  Montana,  Wyoming. 


CHAPTER  VI 
POLICE 

The  police  power  of  a  State  is  defined  by  the  Supreme 
Court  of  the  United  States  to  be  the  power  "  to  prescribe 
regulations  to  promote  the  health,  peace,  morals,  education, 
and  good  order  of  the  people,  and  to  legislate  so  as  to  in- 
crease the  industries  of  the  State,  develop  its  resources,  and 
add  to  its  wealth  and  prosperity."  *  This  is  a  very  compre- 
hensive power,  and  extends  to  innumerable  interests  of  the 
individual. 

As  society  becomes  more  complex,  and  as  the  activities 
and  responsibilities  of  the  State  widen,  the  new  conditions 
and  exigencies  demand  on  the  part  of  the  administrative  offi- 
cers special  knowledge  and  technical  skill  which  the  ordinary 
police  officers  do  not  possess.  Hence,  there  must  be  a  dif- 
ferentiation of  the  police  authorities.  Experts  must  be 
selected  who  are  capable  of  dealing  with  the  new  conditions, 
and  possibly  it  may  be  found  advisable  to  put  these  officers 
directly  under  the  control  of  State  officials.  This  jprocess 
has  gone  on  until  now  we  commonly  use  the  term  police 
to  signify  that  body  of  officers  whose  duty  it  is  to  preserve 
order  and  to  prevent  and  detect  crime.' 

The  prime  reason  for  granting  the  police  power  to  the 
government  is  that  the  rights  and  liberty  of  the  individual 

1  Btxbier  v.  ConnoUjr,  113  U.  S.  Rep^ts^  27,  31. 

*  Compare  Faiilie,  J.  A.,  Munuipal  AdministraHon^  p.  12.  Such  officen  as 
■hcriils,  constablet,  manhalt,  patrolmen  or  poUcemen,  police  magistnitet,  €i  si^ 
•re  indiided  in  the  police  force. 
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may  not  be  subverted  by  the  license  or  selfishness  of  others. 
But  this  extensive  power  in  the  hands  of  the  government  in 
turn  exposes  the  people  to  a  new  danger — ^the  tjrranny  of 
the  government  itself.  For  this  reason  it  has  been  the 
traditional  policy  of  the  various  commonwealths  of  the 
United  States  to  grant  to  the  local  governments  some  par* 
ticipation  in  the  exercise  of  the  police  powers.'  Local  com- 
munities are  given  in  many  cases  the  right  to  make  or- 
dinances and  to  select  the  persons  charged  with  the  enforce- 
ment of  both  these  rules  and  the  general  laws  of  the  State. 

This  deputation  of  authority  to  persons  selected  by  the 
local  communities  does  not  imply  that  police  officials  are 
local  or  corporate  officers.  Decisions  of  the  courts  in  several 
States  have  held  that  such  officers  are  the  agents  of  the  State 
government.'  The  Supreme  Court  of  Indiana  has  declared 
that  ''the  police  officers  of  a  city  are  not  its  agents  or 
servants."3 

In  previous  chapters  it  has  been  seen  that  special  classes 
of  officers  have  been  intrusted  with  the  administration  of  the 
educational,  penal  and  correctional  systems  and  the  super- 
vision of  the  public  health.  In  this  chapter  we  shall  con- 
sider the  various  agencies  which  have  been  provided  for  the 
preservation  of  the  peace,  the  protection  of  the  life  and 
health  of  the  persons  engaged  in  certain  trades  and  profes- 
sions, and  for  the  safeguarding  of  the  pecuniary  interests  of 
the  people. 

<  Burgess,  J.  W.,  PpiiiUal  Scittue  and  C^mparoHvi  C^MSiUuiUmai  Lam^  Vol  i, 
pp.  215-6. 

*  See  cases  cited  by  Goodnow  in  Municipal  H^me  RuU^  pp.  88-^90,  135-141 ; 
also  by  Fairlie  in  Municipal  Adminisiraii^ny  pp.  142-3.  On  tbe  other  hand,  the 
conrts  of  other  States  hare  held  that  such  officers  are  local  and  municipal  officers. 

*aty  of  Lafayette  v,  Timberlake,  tl  al^SS  Ind.  Refls,  p.  333.  Compare  abo 
State  ex  nl.  Law  v.  Blend  r/  a/.,  121  Ind.  Refts^  p.  522;  and  State  ex  reL  Terre 
Haute  V,  Kolsem,  130  Ind,  RefU^  437. 
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I.  The  PresiTvatian  of  the  Peace.  The  second  law»  passed 
in  the  Northwest  Territory  provided  for  the  establishment  of 
courts  and  the  appointment  of  court  officers.  A  sheriff  in 
each  county  was  to  be  nominated  by  the  Governor  to  con- 
tinue in  office  during  his  pleasure.  It  was  the  duty  of  the 
sheriff  to  keep  the  peace  and  to  execute  all  writs  and  pro- 
cesses appertaining  to  his  office.  He  was  also  responsible 
for  the  safe-keeping  of  prisoners  and  the  security  of  the  jail.* 

The  act  of  1790,  authorizing  the  courts  of  general  quarter 
sessions  to  divide  the  counties  into  townships^^  also  empow- 
ered them  to  appoint  in  each  township  one  or  more  consta- 
bles who  performed  the  services  usually  incumbent  upon 
such  officers.  In  1799  their  duties  in  respect  to  the  preser- 
vation of  the  peace  were  extended  and  the  office  was  made 
obligatory.^  There  was  no  central  control  over  constables 
other  than  that  furnished  by  the  courts.  Although  the 
sheriffs  and  coroners  were  appointed  by  the  Governor  and 
held  at  his  pleasure,  there  is  no  evidence  to  show  that  the 
authority  of  the  Governor  was  utilized  to  maintain  a  highly 
efficient  police  force. 

After  the  adoption  of  the  Constitution  in  18 16  the  sheriffs 
and  coroners  wct*e  elected  by  popular  vote  with  a  tenure  of 
two  years.*  Constables  were  usually  appointed  by  the 
county  boards.^  In  1831  they,  also,  were  made  elective 
officers.^ 

The  laws  designed  to  protect  life  and  property  could  not 
have  been  very  effectively  enforced,  for  we  find  the  Revised 

iCbase,  i,  p.  94-96,  Aug.  23, 1788. 

'  SL  Clair  Papers^  ii,  p.  320.  See  also  page  165  above.  Id  the  same  year  the 
office  of  coroner  was  established,  which  was  also  filled  by  the  governor's  lip 
pointecs.    Chase  i,  p.  102. 

*  See  page  22  above.  *  Chase,  i,  p.  238-9. 

*  C^tuHhUUn  0/18169  Art  iv,  sect  25.  '  Laws^  1816-7,  p.  154. 

^  Rev.  Siai.,  1831,  pp.  103, 105.  This  general  mle  was  modified  by  special  laws. 
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Statutes  of  1852  legalizing  private  associations  which  were 
formed  "  for  the  purpose  of  detecting  and  apprehending 
horse  thieves  and  other  felons."  The  members  when  "  en- 
gaged in  arresting  offenders  against  the  criminal  laws"  of 
the  State,  were  **  entitled  to  all  the  rights  and  privileges  of 
constables."'  This  proved  to  be  a  power  dangerous  to 
personal  liberty.  For  these  associations  arrested  and  pun- 
ished individuals  without  bringing  them  before  the  ordinary 
legal  tribunals  of  the  State.  The  Governor  recommended  ■ 
the  repeal  of  the  law  and  at  the  same  time  urged  that  a 
reasonable  compensation  be  allowed  to  the  sheriffs  and  other 
police  officers  in  order  that  honest  and  capable  men  might 
be  willing  to  accept  the  offices.  The  law  was  not  repealed 
but  was  modified  somewhat  in  1865,3  and  still  remains  on 
the  statute  book  as  evidence  of  the  incompleteness  of  the 
constabulary  system.^ 

Soon  after  the  Civil  War  there  were  charges  that  the 
efficiency  of  the  police  force  in  the  cities  was  impaired  and 
the  purity  of  elections  corrupted  by  employing  it  for  poli- 
tical ends.  It  was  believed  that  if  some  scheme  should  be 
adopted  which  would  put  the  force  on  a  non-partisan  basis, 
it  would  improve  the  service,  reduce  its  cost,  and  preserve 
the  sanctity  of  the  ballot.  Suggestions  of  this  nature  were 
made  from  time  to  time;  and  in  1871  a  committee  of  the 
Senate  recommended  a  bill  providing  for  the  organization  of 
a  metropolitan  district  for  Indianapolis.^  In  1883  the  Gov- 
ernor, Secretary,  Auditor  and  Treasurer  of  State  were  con- 
stituted a  board  to  appoint  in  any  city  of  29,000  inhabitants 

'^Rev,  Siat,^  1852,  i,  318-320. 

^Messa^  of  Governor ^  D§€,  Joum.,  1858^,  Pt  H,  p.  175. 
^Laws,  Sptc.  Sett.,  1865,  p.  196.  ^Rev.  Stat.,  1901,  tecti.  4491-5. 

Sen.  yourn.,  1871,  pp.  345-8.  The  bill  was  indefinitely  poitponed  by  m  vole 
of  t3  to  22. 
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according  to  the  census  of  1880,'  a  bi-partisan  Board  of 
Metropolitan  Police  to  consist  of  three  commissioners.  The 
term  of  the  commissioners  was  three  years ;  but  they  were 
subject  to  removal  at  any  time  by  the  appointing  board. 
These  Boards  were  required  to  take  oath  that  they  would 
not  remove  or  appoint  any  policeman  or  officer  because  of 
his  political  opinions.  They  had  power  to  appoint  a  super- 
intendent of  police  and  all  members  of  the  police  force,  who 
were  to  be  selected  equally  from  the  two  leading  political 
parties  of  the  city.  All  appointees  were  to  serve  during 
good  behavior,  but  were  removable  for  cause  by  the  Boards. 
They  also  had  power  to  make  general  rules  and  regulations 
for  the  government  and  discipline  of  the  force.^  The  oppo- 
nents of  the  bill  claimed  that  it  violated  the  principle  of  local 
self-government  and  that  its  main  purpose  was  to  give  one 
political  party,  having  a  majority  of  the  central  appointing 
board,  control  over  the  police  and  a  large  part  of  the  expen- 
ditures of  the  two  leading  cities  of  the  State.3  The  compo- 
sition of  this  boards  did  lend  some  color  to  the  accusation. 
But  the  law  seemed  to  work  satisfactorily,  and,  excepting 
the  provisions  requiring  of  members  a  residence  of  three 
years  and  restricting  the  appointment  to  two  political  parties, 
its  constitutionality  was  upheld.' 

A  new  act  was  passed  in  1889,  creating  a  Board  of  Metro- 
politan Police  and  Fire  Department  in  each  city  having 
29,000  or  more  inhabitants.  *  The  first  members  of  the  board 
were  elected  by  the  General  Assembly,  and  their  successors 
were  to  be  appointed  by  the  mayor  of  each  city.    They 

*  The  only  cities  in  thii  class  were  Indianapolis  and  Eyansville. 
^Lawst  1883,  pp.  89-91. 
^Brivitr  Ligtslativi  Rtports,  1883,  p.  234.I 

*The  Gorernor  belonged  to  one  party  and  the  other  members  belonged  to  the 
party  dominant  in  the  General  Assembly. 
*Tlie  State  ex  rek  Law  v.  Blend  etal^  121  Ind,  Refis,  pp.  514-523. 
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were  to  be  selected  from  the  two  leading  political  parties. 
They  had  complete  control  of  the  police  and  fire  depart- 
ments.* Without  delay  two  cases  came  before  the  Supreme 
Court,  and  within  sixty  days  after  its  enactment  the  law  was 
declared  void  on  the  following  grounds:  (i)  It  granted 
special  privileges  and  immunities  by  creating  a  residence 
qualification  and  prescribing  a  political  test;  (2)  It  placed 
the  police  and  fire  departments  of  certain  cities  and  the  pro- 
perty connected  therewith  under  the  exclusive  control  of  a 
board  elected  by  the  Legislature,  and  thereby  denied  the 
communities  the  right  of  local  self-government;*  (3)  the 
power  to  make  such  appointments  was  an  executive  function 
which  could  not  be  exercised  by  the  Legislature.'  In  one 
decision  the  courts  pointed  out  with  emphasis  that  the  right 
to  maintain  a  fire  department  was  an  element  of  self-govern- 
ment which  was  vested  in  the  people  of  the  municipalities;* 
that  the  provisions  of  the  statute  relating  to  the  management 
of  that  department  were  void ;  and  that,  inasmuch  as  these 
provisions  were  so  intermingled  with,  and  dependent  upon, 
the  other  provisions,  the  whole  act  fell.*  With  practically 
the  same  reasoning  the  Supreme  Court  has  recently  declared 
invalid*  a  later  law  authorizing  the  Governor  to  appoint  a 

^  Laws^  1889,  P-  32a-5. 

'  The  court  admitted  that  if  the  act  related  alone  to  the  management  of  die 
police  department  a  different  question  would  hare  been  presented,  p.  437. 

'  EvansTille  v.  State  ex  rel.  Blend,  118  Ind.  Refts,  pp.  435, 436-7, 440-7;  and 
State  ex  reU  Holt  v.  Denny,  Mayor,  118  Ind,  Repots,  pp.  457-467,  469,  475, 
478-80. 

^  State  ex  reL  Holt  v.  Denny,  Mayor,  118  Ind,  Refts^  pp.  473-5. 

*  Another  law  of  the  same  year  {Laws,  1889,  pp.  247-254),  empowering  the 
General  Assembly  to  appoint  in  certain  cities  a  board  of  public  works  and  affairs^ 
with  exdusiTe  control  oyer  the  streets  and  other  thoroughfares,  public  buildings, 
and  the  siq>plying  of  water  and  light,  met  the  same  £Kte.  (The  State  €x  rel^ 
Jameson  v.  Denny,  Mayor,  118  Ind.  Refts,  pp.  389,  394, 400.) 

*See  report  of  the  decision  in  The  IndianapoHs  News  Ux  Feb.  26, 1902,  p.  i. 
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board  of  public  safety  for  the  city  of  Fort  Wayne,  with  ex- 
clusive control  over  matters  relating  to  the  fire  and  police 
departments.'  The  law  of  1883  was  amended  in  189 1'  so  as 
to  avoid  the  unconstitutional  features.  In  the  opinion 
upholding  its  validity  the  court  more  clearly  set  forth  the 
theory  that  "in  providing  for  the  appointment  of  officers 
connected  with  the  constabulary  of  the  State,  there  is  not  an 
invasion  of  the  right  of  local  self-government."  "A  munici- 
pal corporation  is  not  clothed  with  a  vested  right  in  a  public 
office,  nor  indeed  does  it  possess  a  vested  right  in  public 
property ."3  The  party  which  at  first  opposed  this  central- 
ization of  authority  has  since  extended  it,^  until  now  the 
law  applies  to  all  cities'  having  a  population  exceeding 
io,ocx)  inhabitants  with  the  exception  of  Indianapolis, 
Evansville,  Fort  Wayne,  Terre  Haute  and  South  Bend.  The 
success  of  the  experiment  is  indicated  by  the  words  of  Gov- 
ernor Matthews :  "  Their  [the  metropolitan  police  boards'] 
management  of  the  police  affairs  of  their  respective  cities  has 
given  such  eminent  satisfaction  that  there  seems  to  be  no 
disposition  to  return  to  the  old  system."* 

This  centralization  of  control  over  the  police  of  cities  did 
not  remedy  some  of  the  evils  which  resulted  from  the  lack 
of  control  over  the  sheriffs  and  constables.  In  cases  of  riots 
or  mobs,  threatening  violence  to  persons  or  property,  the 
sheriff  alone  had  authority  to  request  the  Grovernor  to  send 
militia  to  quell  the  disturbance.     There  were  instances  where 

^  Laws^  1901,  pp.  14J-8. 

'  IHd^  1891,  pp.  90-2.    Not  more  than  two  memben  were  to  be  of  the  same 
political  party.    Indianapolis  was  not  included  within  its  scope. 
'  State  €x  reL  City  of  Terre  Haute  v,  Kolsem  it  al^  150  Ind,  Repots,  p.  437. 
«Z4nM,  i893»pp.3S4-5;  1897,  pp.  90-96;  1901,  pp.  34-5- 

*  Fourteen  in  nnmber.  The  exclusion  of  the  fire  chief  cities  from  the  operation 
of  the  law  seems  to  be  inconsistent;  but  non-partisanship  in  the  management  of 
the  police  departments  b  secured  by  the  proTisions  of  their  special  charters. 

*  Mtuoii  rf  Govirmr  Matthews,  1895,  ^^^^  !/^urn,,  1895,  p.  58. 
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sheriffs,  influenced  by  partisan,  friendly  or  other  consider- 
ations, were  dilatory  or  neglectful  in  the  performance  of 
their  duties.  The  Governor,  therefore,  recommended  the 
enactment  of  laws  enabling  him  in  his  own  name  to  institute 
in  the  courts,  actions  to  enjoin  and  prevent  the  commission 
of  any  acts  against  property,  public  peace,  morals,  health  or 
public  policy,  or  in  violation  of  any  statutes ;  empowering 
him  to  suspend  for  a  limited  period  any  sheriff  or  other  exec- 
utive officer  of  the  counties  or  cities  who  should  fail  or  refuse 
to  perform  the  duties  enjoined  upon  him  by  law,  and  to 
appoint  temporarily  some  person  in  his  place,  the  Governor 
being  required  to  report  the  facts  to  the  General  Assembly ; 
and  authorizing  him  to  apply  to  the  circuit  court  of  the 
county  for  the  removal  of  any  sheriff  or  other  executive  who 
should  persistently  fail,  neglect  or  refuse  to  perform  the  duties 
required  of  him  by  law.'  A  bill  of  such  a  purport  passed  the 
House,  but  failed  to  come  to  a  vote  in  the  Senate,  in  spite  of 
a  special  message  from  the  Governor  urging  its  passage. 
However,  authority  was  granted  the  Governor  to  send,  upon 
his  own  information,  the  militia  into  any  county  where  a 
disturbance  might  prevail;  and  the  right  to  call  upon  the 
Governor  for  the  militia  was  given  to  the  mayor  of  any  city, 
a  court  of  record  sitting  in  any  city  or  county,  or  any  judge 
thereof,  as  well  as  to  the  sheriff .3  This  makes  it  less  likely 
that  the  peace  and  property  of  a  community  will  be  exposed 
to  mob  violence  because  the  sheriff  may  sympathize  with  the 
unruly  element. 

It  is  not  merely  in  times  of  excitement  and  turbulence  that 
the  State  suffers  on  account  of  the  absence  of  central  con- 
trol over  the  police.  Annually  it  loses  a  considerable 
revenue  through  the  evasion  of  the  laws  requiring  a  license 

*  Afessagi,  Houu  Jcmm^  1895,  pp.  33-^ 

^Home  y9urn^  1895,  pp.  390  and  794;  Sen.  j0um,^  1895,  PP-  ^7*  «nd  107a. 

^Lam.  1895,  p.  116,  tec  116. 
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for  the  sale  of  liquors.  One  influential  paper'  has  estimated 
that  "there  are  more  unlicensed  drinking  places"  in  the 
State  than  licensed."  It  is  the  duty  of  the  peace  officers — 
town  and  city  marshals,  policemen,  sheriffs  and  constables 
— ^to  enforce  the  liquor  laws;^  but  their  indifference  or  con- 
nivance gives  opportunity  for  numerous  violations  of  them. 
It  has  been  suggested  that  there  should  be  created  the  office 
of  State  license  inspector,  with  authority  either  in  person  or 
by  deputy  to  visit  any  place  where  liquor  is  sold  and  demand 
the  exhibition  of  the  license.  Such  an  officer  would  be  free 
from  the  local  and  personal  influences  which  seduce  local 
officers  from  an  impartial  enforcement  of  the  law. 

An  even  more  radical  departure  is  favored  by  numerous 
members  of  the  State  Municipal  League.  In  brief,  they 
advocate  the  appointment  of  constables  by  the  township 
advisory  boards.  These  officers  should  be  under  the  supervi- 
sion of  a  county  superintendent  of  police,  who  would  be  super- 
intendent or  chief  of  police  in  the  county  seat.  County  and 
township  police  officers  should  be  under  the  general  supervi- 
sion of  a  State  Superintendent  of  Police  appointed  by  the 
Governor  and  subject  to  removal  for  cause.  This  officer  would 
have  only  advisory  power  over  the  local  police  forces.  It  is 
claimed  that  this  intimate  connection  between  all  the  police 
agents  of  the  State  would  overcome  the  indifference  of  local 
officers,  maintain  public  order  more  easily,  facilitate  the  cap- 
ture of  criminals,  make  private  detective  associations^  unne- 
cessary,  remove  some  pretexts  for  white-cap  organizations, 
drive  criminals  out  of  the  State,  and  eventually  would  effect 
a  considerable  saving  in  public  expenditures.  ^  These 
changes  would  not  institute  an  infringement  upon  the  rights 

*  The  Indianapoiis  Ntwt, 

'  Dms  ttorei,  grocer/  itoret  and  open  ban. 
^LawSf  1895,  P«  251*  >«<^*  7* 

*  See  pttge  joSabove.  *See  Indianapolis  Niwi^  Oct  II  and  19, 1899. 
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of  local  communities  to  regulate  those  matters  which  pertain 
exclusively  to  the  comfort,  well-being  and  prosperity  of  the 
people  of  the  locality.  For  it  has  been  shown  that  the  pre- 
servation of  the  peace,  and  the  protection  of  life  and  pro- 
perty are  State  functions, '  and  the  State  cannot  shift  this 
responsibility.  It  is  reasonable,  therefore,  to  insist  that  the 
State  must  devise  some  system  of  inspection  and  supervision 
by  which  it  can  compel  the  local  officers  to  administer  the 
police  regulations  prescribed  by  the  Legislature,  in  harmony 
with  the  expressed  will  of  the  State.  It  remains  for  Indiana 
to  do  in  this  field,  what  she  has  already  done  in  the  sphere 
of  education,  charities  and  correction,  public  health  and,  in 
part,  taxation. 

III.  The  Protection  of  the  Life  and  Health  of  Persons  En- 
gaged in  Certain  Trades  and  Professions.  The  police  power 
of  the  State  is  exercised  in  no  realm  of  greater  importance 
than  the  protection  of  the  life  and  health  of  the  people.  The 
instrumentalities  which  are  used  to  prevent  the  spread  of  dis- 
eases and  to  protect  the  public  against  the  impositions  of 
quacks,  have  already  been  discussed  in  Chapter  IV.  In  this 
section  will  be  considered  the  means  provided :  ( i )  for  shield- 
ing the  general  public  from  such  dangers  as  only  experts  can 
discover;  and  (2)  for  the  safety  of  those  persons  engaged 
in  occupations  which  are  considered  especially  hazardous 
to  life  and  health.  In  some  cases  it  may  be  found  that  the 
legislation  has  sprung  from  the  combined  motives  of  guard- 
ing the  pecuniary  interests  and  promoting  the  physical  and 
social  welfare  of  the  people. 

Inspection  of  Oils,  Soon  after  petroleum  oils  came  into 
use  for  illuminating  purposes,  the  numerous  accidents  de- 
monstrated the  necessity  of  providing  some  means  of  test- 
ing the  inflammability  of  this  commodity.  The  first  law*  in 
Indiana  (1863)  was  permissive  in  character.  The  initiative 
^  See  p«ge  306  abore.  *  Laws^  1863,  pp.  27-30. 
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was  taken  by  the  citizens  themselves,  who'  made  application 
to  the  judge  of  the  court  of  common  pleas.  He  was  required 
to  appoint  a  suitable  examiner  to  test  such  oils  and  to  reject 
as  dangerous  those  falling  below  a  certain  standard.  Penal- 
ties were  prescribed  for  the  violation  of  the  act,  but  no 
reports  were  required  of  the  inspectors.  Neither  was  it 
their  duty  to  institute  proceedings  against  the  violators  of 
the  law.  The  increasing  consumption  of  petroleum  oil  led 
to  the  elaboration  of  this  law  in  1879.  In  order  to  carry 
out  more  effectually  its  provisions  the  administration  was 
placed  in  the  hands  of  a  State  Inspector  of  Oils,  who  was 
appointed  by  the  Governor,*  and  was  subject  to  removal  by 
him.  The  Inspector  had  authority  to  appoint  deputies  and 
to  prepare  the  forms  of  brands  and  stamps,  and  the  general 
rules  and  regulations  for  inspection.  It  was  made  the  duty 
of  the  Inspector  or  any  deputy  to  enter  complaint  before 
any  competent  court  against  any  trangressor  of  the  law.  In 
case  of  willful  neglect  to  bring  such  an  action,  he  was  to  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  to  be 
fined  and  removed  from  office.^  This  thorough  centraliza- 
tion secured  uniformity  of  test  and  thousands  of  dollars' 
worth  of  property  have  been  saved  by  excluding  poor  oils 
from  the  State. 

Factory  LegisloHon.  Prior  to  the  Civil  War  there  are 
found  no  laws  in  Indiana  which  would  fall  under  the  title 
"  factory  acts."  This  is  explained  by  the  absence  of  the  so- 
called  factory  system  before  that  time.  Since  the  war,  how- 
ever, governmental  regulation  has  been  introduced  into  this 
field.     Such   legislation   had    its   beginning   in    1867   and, 

>  At  least  fire. 

'In  1889,  this  power  of  appointment  was  conferred  upon  the  State  Geologist 
where  it  remained  until  restored  to  the  GoYemor  in  1901.  Laws,  1889,  p.  44; 
1901,  p.  518. 

^LawSf  1879,  Jfif.  Sess,t  pp.  163^167. 
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naturally,  applied  to  children.  In  that  year  the  employ- 
ment of  children  under  16  years  of  age  in  any  cotton  or 
woolen  factory  for  more  than  10  hours  a  day  was  prohibited.' 
For  nearly  twenty  years  there  was  no  further  progjress ;  but 
from  1885  to  1893  additional  laws'  in  the  interest  of  women 
and  children  were  enacted.  The  spirit  shown  by  these  acts 
was  good ;  but  they  had  little  practical  effect ;  because  no 
special  officers  were  designated  to  administer  them.  Al- 
though it  was  specifically  made  the  duty  of  the  prosecuting 
attorneys  to  enforce  the  acts  of  1891  and  1893,  these  officers 
had  neither  the  time  nor  the  inclination  to  make  thorough 
inspections  and  investigations  in  order  to  ascertain  to  what 
extent  the  laws  were  violated. 

A  more  comprehensive  law  was  enacted  in  1897.  Along 
with  other  provisions  it  defined  the  term  "manufacturing 
establishment"  more  explicitly;  raised  the  minimum  age 
limit  of  children  employed  in  such  establishments  to  14 
years ;  prohibited  the  employment  in  them  of  males  under 
16  years  of  age  and  women  under  18  years,  for  more  than 
10  hours  per  day  or  60  hours  per  week ;  fixed  the  minimum 
age  of  persons  operating  elevators  at  15  years  ;3  forbade  the 
use  of  tenement  houses  for  shops,  except  upon  the  written 
permit  of  the  inspector ;  and,  finally,  created  the  office  of 
Factory  Inspector.  This  officer  is  appointed  by  the  Gov- 
ernor, with  the  advice  and  consent  of  the  Senate.  It  is  his 
duty  to  cause  this  act  to  be  enforced  and  to  see  that  all 
violations  of  it  are  prosecuted.  For  that  purpose  he  is  eni- 
powered  to  visit  and  inspect  at  all  reasonable  hours  and  as 
often  as  may  be  practicable  and  necessary  all  manufacturing 

^  Laws^  1867,  p.  232. 

•/W</.,  1885,  .5/*^.5>«.,p.2i9;  1889, pp.  364-5;  i89i,pp.62,33i;  i893,pp. 
147-8,  360. 

*In  lome  catei  at  18.  In  1899,  the  minhniim  age  of  all  such  operatoit  was 
made  18. 
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establishments.  He  has  authority  to  demand  a  certificate  as 
to  physical  fitness  from  some  regular  physician  in  the  case 
of  any  child  who  may  seem  physically  unable  to  perform  the 
labor  assigned  to  it ;  and  to  prohibit  the  employment  of  any 
minor  that  cannot  obtain  such  a  certificate.  If  he  deems  it 
necessary,  he  may  require  fire  escapes,  guards  about  danger- 
ous machinery,  retiring  rooms  for  women  and  the  lime- 
washing  or  painting  of  walls  and  ceilings.' 

Employers  as  well  as  employees  were  gratified  with  the 
improvement  which  soon  resulted.  Even  business  men  who 
at  first  opposed  the  law  co-operated  heartily  in  its  enforce- 
ment and  considered  its  provisions  of  advantage  to  them- 
selves as  well  as  to  the  operatives.*  In  very  few  cases  was 
there  any  attempt  to  evade  or  obstruct  the  law,  and  many 
provisions  for  the  comfort  and  convenience  of  employees 
were  made  even  by  those  who  were  not  subject  to  the  law,» 
In  1899  the  provisions  of  the  act  were  extended  to  mercan- 
tile establishments,  laundries,  renovating  works,  bakeries  and 
printing  offices.  The  terms  "  child,"  "  young  person,"  and 
"women"  were  defined  to  be  respectively  persons  under 
fourteen,  persons  over  fourteen  and  under  eighteen,  and  fe- 
males over  eighteen  years  of  age.  The  employment  of 
women  and  girls  in  any  capacity  in  manufacturing  establish- 
ments between  10  p.  m.  and  6  a.  m.  was  absolutely  pro- 
hibited. The  execution  of  the  law  was  put  in  charge  of  a 
Department  of  Inspection,  with  a  Chief  Inspector  appointed 
as  in  1897.  The  Inspector  and  his  deputies  have  power  aa 
notaries  public  to  administer  oaths  and  take  affidavits  in 
matters  connected  with  the  law.^ 

The  Chief  of  the  Department  of  Inspection  is  also  charged 
with  the  enforcement  of  the  law  of  1899,'  providing  for  the 

'  Ltnu^  1897,  pp.  101-108. 

*AnmmmI  Report  •/ Fadory  Impaiar^  1897,  P*  4*        '/^^  1S98,  pp.  6^  7, 15. 

•  iMwsr  i8»  PP-  a3i-*4a  » IkuL.  pp.  473-^ 
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protection  of  the  public  from  fire.  He  has  considerable  dis- 
cretionary power  in  regard  to  the  character  of  the  equipment, 
it  cetera. 

In  1 90 1  the  enforcement  of  the  law  providing  for  the 
sanitation  of  all  food-producing  establishments,  the  health  of 
the  operatives  and  the  wholesomeness  of  the  food  products 
thereof,  was  also  intrusted  to  the  Department  of  Inspection.* 

While  factory  legislation  has  been  chiefly  in  the  interest  of 
women  and  children,  a  few  attempts  have  been  made  to  pro- 
tect the  adult  males  employed  in  certain  occupations. 

The  first  industry  in  Indiana  in  which  there  appeared  need 
of  State  interference  to  prescribe  the  conditions  of  labor  in 
the  interest  of  the  health  and  safety  of  adult  workmen,  was 
coal  mining.  In  1879*  a  law  forbade  the  employment  of 
boys  under  fourteen  years  of  age ;  specified  certain  require- 
ments as  to  the  ventilation,  the  number  of  outlets,  the  con- 
struction and  examination  of  lifting  appliances  of  mines; 
and  required  the  employment  of  competent  and  sober  en- 
gineers about  the  mines.  It  was  at  once  apparent  that  the 
administration  of  the  law  could  not  be  left  to  the  regular 
police  officers.  Accordingly,  in  order  to  provide  efficient 
examination  and  inspection  of  the  mines  and  to  insure  the 
faithful  execution  of  the  law,  its  administration  was  placed 
in  the  hands  of  an  experienced  Mine  Inspector  appointed 
directly  by  the  Governor.3  For  several  years  there  was 
more  or  less  difficulty  in  the  way  of  enforcing  the  act.^  But 
the  principle  of  the  law  was  maintained,  its  provisions  ex- 
tended, the  penalties  made  more  rigorous,  the  powers  of  the 

'  LawSf  1901,  pp.  4J-3. 

*  A  bill  passed  the  House  in  1872  bat  failed  to  become  a  law.    ffpuse  yiMtrm^ 
Spec.  Sess.^  1872,  pp.  636-7. 

*  Laws,  Rig.  Sess,f  1879,  pp.  19-25. 

Ri^ts  •/Mine  Imptcior^  1883,  pp.  7-12;  1884,  p.  8;  l838»  p.  !•. 
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Inspector  enlarged  and  the  number  of  his  assistants  increased. 
In  T889  the  bureau  was  put  under  the  control  of  the  State 
Geologist,  and  the  Inspector  is  now  appointed  by  that  officer. 
Since  1 889,  also,  the  expenses  of  the  administration  have 
been  assumed  by  the  State  and  not,  as  formerly,  put  upon 
the  mine  owners  or  the  workmen. 

When  natural  gas  was  discovered  in  Indiana,  it  was 
quickly  seen  that  special  legislation  was  necessary  to  protect 
the  lives  and  material  interests  of  the  people.  Town  boards 
and  city  councils  were  empowered  to  provide  by  ordinance 
reasonable  regulations  for  the  safe  supply,  distribution  and 
consumption  of  natural  gas  within  their  respective  limits.* 
In  1889  regulations  in  regard  to  the  drilling  and  casing  of 
wells  and  the  piping  of  gas  were  prescribed.'  At  the  same 
time  the  office  of  Inspector^  of  Natural  Gas  and  Natural 
Gas  Piping  was  created,  to  be  filled  by  an  appointee  of  the 
State  Geologist.  It  is  his  duty  to  see  that  every  precaution 
is  taken  to  insure  the  health  of  the  workmen  employed  in 
opening  natural  gas  wells  and  in  utilizing  their  supplies ; 
that  the  provisions  of  the  laws  in  regard  to  natural  gas  are 
faithfully  carried  out ;  and  that  the  penalties  are  enforced 
ior  any  violation  of  them.  The  scope  of  the  law  has  been 
broadened  by  subsequent  prohibitions  and  restrictions,^  and 
by  increasing  the  powers  of  the  Inspector  of  Natural  Gas.^ 
In  spite  of  all  these  measures  there  still  exist  complaints  of 
the  wasteful  use  of  this  natural  resource. 

In  1889  a  law  declared  eight  hours  to  be  a  legal  day's 
work  for  all  classes  of  mechanics,  workingmen  and  laborers, 
excepting  those  engaged  in  agricultural  or  domestic  labor ; 
but  it  permitted  overwork  for  an  extra  compensation  by 

>ZMr/,  1883,  p.  76;  1889,  pp.  445-7;  1891,  pp.  57-62, 73-4;  1897,  pp.  127-8, 
269,270;  1899,  pp.  382-3;  1901,  pp.  540-1. 
»  Ztftttf,  1887,  p.  36.  •  Zifw,  1889,  pp.  369-37^  *  ^^^t  P-  47« 

•7M^i89i,pp.55,89;  1893,  pp.  300-1.         •y»w^  1899,  p.  83. 
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agreement  between  employer  and  employee.*  This  proviso 
has  deprived  the  law  of  all  its  strength. 

Of  much  more  service  have  been  the  laws  regulating  the 
payment  of  wages.  In  1887  employers  engaged  in  mining 
or  manufacturing  were  required  to  pay  their  employees 
every  two  weeks  in  lawful  money  of  the  United  States.*  In 
1 891,  in  certain  industries,  weekly  payment  of  employees 
was  required.3  Two  years  later  there  was  a  return  to  the 
bi-weekly  method.^  No  special  officers  were  charged  with 
the  enforcement  of  any  of  these  acts  and,  consequently, 
laborers  seldom  complained  for  fear  of  discriminations 
against  them  or  loss  of  employment.  The  act  of  1899,'  pro* 
viding  for  the  weekly  payment  of  wages,^  prohibiting  em- 
ployers from  assessing  fines  against  the  wages  of  employees 
and  forbidding  the  assignment  of  future  wages,  was  more 
successful.  It  is  made  the  duty  of  the  Department  of  In- 
spection to  enforce  the  provisions  of  the  act  by  judicial 
processes  in  the  name  of  the  State. 

Because  of  the  extensive  growth  of  the  use  of  steam  as  a 
motive  power  and  of  the  numerous  casualties  on  account  of 
the  defective  construction  and  unsafe  condition  of  engines* 
there  has  been  a  demand  for  the  official  inspection  of  all 
steam-boilers.'  A  number  of  bills  providing  for  the  inspec- 
tion of  boilers  by  a  State  officer  and  for  the  licensing  of 
engineers  by  a  State  examiner  or  board .  have  been  intro« 
duced  in  the  General  Assembly,*  but  none  of  them  has  yet 
passed. 

>  Lawt^  1S89,  p.  143.  *  IHd^  1SS7,  pp.  13, 14. 

'/K^.,  1S91,  pp.  10S-9.        *  IHtL^  1893,  P*  »i*        ^IHd^  1S99,  pp.  193-4. 

*The  Labor  CommiitionefB  were  authorised  to  make  exemptioiiB  after  heaifaif 
both  parties  in  case  they  both  preferred  a  less  frequent  payment 

^Mistagti  •/  Gwirncn^  Sm.  y^ttrn,,  1887,  p.  6x ;  /fcuu  y^ttm^  1889,  p.  44; 
ff^me  y0urn.t  1895,  P*  ^3'  *  *^  Xi^ttf  Factory  Inspictor^  1898,  pp.  12, 13^  14. 

•/r#ftf/ ywm.,  1889,  p.  667;  i89i,pp.62,6ao-i;  1893,  pp.  455^707;  i«9$. 
pp.  92,148;  1897,  pp.  509, 1033;  1899,  pp.  177, 697.    TwooftbewbiUs] 
the  House,  but  failed  in  the  Senate. 
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III.  The  Protection  of  the  Pecuniary  Interests  of  th$ 
People.  In  the  United  States  it  has  been  generally  held 
that,  in  his  material  or  pecuniary  affairs,  the  individual  should 
be  self-dependent;  and  that  the  State  should  do  nothing 
which  the  individual  could  do  as  well  himself,  or  which 
being  done  by  the  State,  would  undermine  his  self-reliance 
or  make  him  less  responsible  and  less  vigilant.  As  society 
has  grown  more  complex;  as  fiduciary  institutions  have 
multiplied;  as  business  enterprises  are  more  and  more 
carried  on  by  means  of  corporations  where  the  resources  are 
famished  by  many,  but  where  the  management  is  conducted 
by  a  few ;  the  need  of  governmental  inspection  and  examina- 
tion in  the  interest  of  the  individual  has  become  imperative. 
Even  in  cases  where  annual  statements  are  published,  they 
are  often  too  complex  for  the  laymen  to  understand.  The 
innocent  investors,  depositors  or  other  creditors  must,  there- 
fore, look  to  the  State  for  assurance  that  certain  financial  in- 
stitutions are  conducted  upon  sound  business  principles. 
Publicity  enforced  by  the  State  is  becoming  more  and  more 
essential  to  secure  honest  management  and  safety  of  invest- 
ments and  to  protect  the  general  public.  Now,  the  ordinary 
police  officers  and  magistrates  are  not  competent  to  execute 
such  laws  as  may  be  enacted  for  this  purpose.  Recourse 
must  be  had  to  those  who  have  technical  knowledge  and 
expert  skill,  and  who  are  removed  from  the  influence  of  local 
prejudices  and  favoritism. 

Prior  to  1852  few  official  reports  were  required  from 
financial,  insurance  or  other  credit  companies.  As  the  State 
owned  one-half  the  stock  of  the  State  Bank  of  Indiana,  it 
was  necessary  in  self-protection  to  insist  upon  full  and  reg- 
ular statements  from  that  institution.  The  savings  institu- 
tions incorporated  after  1835  were  usually  required  to  report 
annually  to  the  General  Assembly.*     No  examination  was 

»  Spiiial  laws,  1835-6^  PR.  14^^  164,  177,  183,  »$»  M2,  92$,  240^  379, 180^ 
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authorized  until  1869,  when  provision  was  made  for  an  ex- 
amination at  least  once  in  two  years  by  the  Auditor  or  his 
agent/  The  "free  banks"  which  were  authorized  under  the 
act  of  1852*  were  required  to  make  semi-annual  statements 
of  their  condition  to  the  Auditor  of  State ;  but  no  authority 
to  make  examinations  was  given.  Later  all  corporate  banks,^ 
loan  and  trust  or  safe  deposit  companies^  were  declared  to 
be  subject  to  official  examinations  similar  to  those  made  in 
the  case  of  national  banks.  Individual  or  private  banks  are 
not  subject  to  these  checks.  As  they  do  a  regular  banking 
business,  the  public  should  have  the  same  opportunity  to  be 
informed  from  time  to  time  of  their  condition. 

Although  the  organization  of  building,  loan  fund  and  sav- 
ings associations  was  authorized  as  early  as  1857,'  no  official 
reports  nor  examinations  were  required  until  1893.  ^^^^ 
Auditor  was  then  constituted  the  building  association  in- 
spector, with  power  to  examine  any  association  whenever  he 
deemed  it  necessary.  Annual  reports  are  required  to  be 
made  to  him  in  all  cases.  ^ 

Before  1852  no  annual  statement  of  the  financial  condition 
of  insurance  companies  was  required  to  be  published ;?  and 
the  law  *  of  that  year  imposing  such  an  obligation  did  not 
apply  to  corporations  organized  prior  to  that  date.  The 
frequent  losses  sustained  by  citizens  of  the  State  by  reason 

393;  IHd^  1836-7,  pp.  93,  046;  IHd^  1838-9,  p.  103.  In  a  few  cases  no  report 
was  required.    /^V.,  1836-7,  pp.  190-194,  261-266;  IHd^  184^50,  p.  266. 

^  Laws,  Spte.  Sess,,  1869,  p.  X 1 1.  The  annual  reports  were  made  to  the  auditor 
also. 

'  Riv,  Stat,,  1852,  i,  pp.  158-9. 

^Laws,  Rig.  Siss,,  1873,  pp.  26-7.  ^Laws,  1893,  pp.  346-353. 

•/feVn  18571  pp.  75-9.  ^IHd,,  1893,  PP-  274-282. 

»5/#r.  Laws,  Siss.,  1830-1,  pp.  28,  33;  IHd.,  1835-6,  pp.  Il6*  127,  146,  157, 
191. 

^Rtv.  Stat.,  1852,  i,  p.  335. 
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of  their  having  carried  insurance  in  insolvent  companies,  led 
to  the  enactment  of  a  law  in  1865,  which  attempted  to 
guarantee  the  ability  of  such  associations  to  meet  their 
liabilities.  It  forbade  foreign  insurance  companies  doing 
business  within  the  State  without  first  producing  a  certificate 
of  authority  from  the  Auditor.'  He  had  no  authority  to 
demand  reports  or  make  examinations.*  These  restrictions 
proved  inadequate.  The  Auditor  in  1872  said  that  Indiana 
was  greatly  in  need  of  legislation  to  protect  the  people  from 
worthless  insurance  adventurers.^  An  important  amend- 
ment was  made  to  the  law  in  1877.'*  Comprehensive  powers 
were  granted  to  the  Auditor  to  enable  him  to  examine  every 
detail  of  the  business  of  any  insurance  company,  whenever 
in  his  judgment  such  an  examination  was  required  for  the 
interests  of  the  policy  holders.  He  had  authority  to  revoke 
or  modify  any  certificate  of  authority,  when  any  condition 
prescribed  by  law  for  granting  it  no  longer  existed,  and  to 
institute  prosecutions  for  any  violation  of  the  provisions  of 
the  law.  Many  insurance  companies  did  not  consider  the 
law  applicable  to  them  and  failed  to  comply  with  its  provis- 
ions.^ In  his  report  in  1882  the  Auditor  used  these  strong 
words  :  ''  The  absence  of  suitable  laws  for  the  protection  of 
the  people  from  deception  and  imposition  has  made  Indiana 
the  favorite  field  for  the  successful  operation  of  every  con- 
ceivable form  of  swindling  insurance."^  Since  that  time 
numerous  amendments  have  been  made  to  the  laws  giving 

'  To  procure  inch  a  certificate,  each  companj  was  required  to  file  with  the 
auditor  a  itatement  giving  information  as  to  the  financial  standing  of  the  com- 
pany and  showing  that  it  had  at  least  1 100,000  of  its  capital  invested  in  good 
stocks  or  bonds. 

^Lawst  Spec,  Sas,,  1865,  pp.  105-108. 

*XipU  o/Aud,,  1872,  pp.  94.  96,  99»  101. 

*  Lam,  Reg.  Sess^  1877,  pp.  66-68.  •  Rep"/  of  Ami,,  1881,  p.  xiii. 

^ReftofAud,,  1882,  pp.  71-2. 
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the  Auditor  authority  to  make  examinations;  to  require 
minute  statements  of  all  insurance  companies '  and  fraternal 
beneficiary  associations ; '  and  to  demand  a  deposit  of  bonds 
or  money  in  the  case  of  foreign  insurance  companies. 
Similar  restrictions  have  recently  been  imposed  upon  for- 
eign trust  or  investment  companies.^  The  centralization  of 
the  administration  of  the  laws  regulating  insurance  has  given 
to  the  citizens  protection  against  fraudulent  and  reckless 
companies. 

In  still  another  field  the  State  has  tried  to  protect  the 
people  against  frauds  by  the  creation  of  a  special  officer 
with  powers  of  inspection.  In  1881  the  office  of  State 
Chemist  was  established  and  it  was  made  the  duty  of  this 
officer  to  analyze  commercial  fertilizers,  print  the  result  of 
such  an  analysis  in  the  form  of  a  label  and  to  furnish  a  copy 
of  it  to  agricultural  papers  for  publication.  It  was  made 
unlawful  for  any  person,  thereafter,  to  sell  such  fertilizers 
without  having  a  label  furnished  by  the  State  Chemist 
attached  thereto.^  The  protection  secured  by  it  was  only 
nominal,  since  it  did  not  contain  any  provision  looking  to 
the  detection  of  frauds  after  the  analysis  had  been  made. 
This  defect  was  in  part  corrected  in  1899  and  1901.' 

In  1899  a  further  protection  was  afforded  to  the  proper^ 
interests  of  the  citizens  by  the  creation  of  the  office  of  State 
Entomologist.  This  officer  is  appointed  by  the  Governor. 
It  is  his  duty  to  inspect  all  nurseries  at  least  once  a  year;  to 
inform  the  proper  authorities  of  the  presence  of  insects  or 
fungi  injurious  to  trees  or  plants ;  and  to  notify  the  owner  of 

>ZMrj,iSS3,  pp.  905-3;  1SS5,  ^^f.  5kxf.,  pp.  $4*8;  1699,  pp.  64-7;  i89i,pp. 
413-4;  1893.  PP-  174-180;  1S97,  PP-  3«9-3«75  '899»  PP.  31-4.  «»-«;  19^, 
pp.  jai-a,  408-9, 617. 

•  Lawt,  1899,  pp.  177-187;  «90i,  pp.  3«S-3«7- 

•/Wl,  1901,  pp.  487-8,  549»  550- 

•ZinM,  Sp€€.  Siss^  1881,  pp.  5 1 1-2.        •Ztfw,  1899,  p.  49;  1901,  pp.  413-5. 
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any  such  aflfected  stock  that  he  must  take  measures  to  de- 
stroy such  pests/ 

In  1901  there  was  established  a  State  Forestry  Board,  the 
members  of  which  are  appointed  by  the  Governor.  One 
member,  the  secretary,  is  required  to  have  ''  special  know!* 
edge  of  the  theory  and  art  of  forest  preservation."  At 
present  the  chief  function  of  the  board  is  to  collect,  classify 
and  disseminate  information  respecting  forests,  timber  lands 
and  forest  preservation  and  to  recommend  plans  for  the 
establishment  of  State  forest  reserves.*  The  powers  and 
functions  of  this  bureau  will  doubtless  be  extended. 

IV.  Thi  Protection  of  Fish  and  Game.  As  soon  as  fish 
and  game  began  to  grow  scarce  in  Indiana,  the  wanton  or 
unrestricted  kilUng  of  them  was  forbidden  by  law  and  made 
a  misdemeanor.3  But  none  of  the  numerous  laws  made  it 
the  especial  duty  of  any  officer  to  see  to  their  enforcement. 
In  1 88 1  the  office  of  Commissioner  of  Fisheries  was  created ; 
but  he  had  no  supervision  over  the  execution  of  the  laws 
restraining  the  killing  of  fish.  His  duty  was  to  promote  the 
propagation  of  fish.**  Nevertheless,  he  caused  the  conviction 
of  a  large  number  of  fish  pirates,  although  he  had  no  more 
power  to  do  that  than  any  other  citizen.' 

In  1889  it  was  made  the  duty  of  road  supervisors  to  arrest 
or  cause  to  be  arrested  and  prosecuted  any  persons  violating 
laws  for  the  protection  of  fish.^  This  law  proved  a  failure, 
largely  because  the  officers  had  a  personal  interest  in,  or 
friendship  for,  the  violators  of  the  laws.'     However,  the  sen* 

>  Lawtt  1899,  pp.  324-6.  '  JHd.^  1901,  pp.  69-3. 

»  IHd.,  i84«-9,  p.  94;  R^'  Stat.,  1852,  ii,  p.  447;  Lam,  1857,  pp.  39, 40; 
1863,  p.  20;  1867,  pp.  128-9;  '87«.  p.  24;  1875  (-^<5r-  Sm.),  p.  Ill;  1877,  pp. 
69,70;  1879,  pp.  242-5;  1889,  p.  102-3. 

^Laws,  Spec,  Sess.,  1881,  p.  516. 

*  Jifft  of  ComW  ofFuheriiSt  1888,  p.  6.  *  Laws,  1889,  pp.  449-450. 

'' Rift  ef  Corner  rf Fisheriis,  1896,  pp.  io-i2« 
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timent  in  favor  of  the  protection  of  fish  by  the  enforcement 
of  the  laws  steadily  grew  and  spread. 

In  1897  it  was  made  the  doty  of  the  Commissioner  of 
Fisheries  to  see  that  all  laws  for  the  protection  of  fish  were 
enforced,  and  to  institute  proceedings  against  all  violators. 
He  also  had  power  to  appoint  one  or  more  deputies  in  each 
county.'  Within  18  months  244  convictions  for  violation  of 
the  fish  laws  were  secured  and  the  amount  from  fines  which 
was  turned  over  to  the  State  more  than  doubled  the  whole 
appropriation  for  the  administration  of  the  laws.'  This  was 
accomplished  without  the  possession  of  police  powers  by 
the  deputies.  Two  years  later  such  powers  in  respect  to  the 
fish  or  game  laws  were  conferred  upon  the  commissioner 
and  his  deputies ;  and  their  jurisdiction  was  extended  over 
the  laws  designed  to  protect  song-birds  and  game.^  The 
laws  were  made  still  more  rigorous  in  1901/ 

It  is  interesting  to  note  that  in  a  number  of  the  cases 
treated  in  this  chapter,  as  soon  as  the  need  of  protection  or 
regulation  was  recognized,  the  first  remedial  measures  were 
restrictive  or  prohibitive  acts  the  enforcement  of  which  was  left 
to  the  initiative  of  individuals  and  the  ordinary  police  officers 
and  magistrates.  As  experience  demonstrated  the  futility  of 
this  arrangement,  special  officers,  having  peculiar  fitness  for 
the  work,  were  designated  to  see  that  the  laws  were  obeyed. 
In  some  cases  these  have  been  put  directly  under  the  control 
or  supervision  of  State  officers  clothed  with  considerable  dis- 
cretionary or  administrative  authority. 

^Ztfuitr,  1897,  pp.  109,  no. 

*JieftrfC«m*r  tfFiskiruSt  1897-8,  pp.  14, 15. 

•  Lawt,  1899,  pp.  44-6, 195-19&  ^^^i^  1901,  pp.  77-^  44*-7. 


CHAPTER  VII 
CONCLUSION 

This  detailed  examination  of  administration  in  Indiana 
has  shown  that  during  the  greater  part  of  the  territorial  era 
— a  period  of  tutelage — a  closely  centralized  system  existed. 
As  soon  as  a  State  government  was  organized,  the  theory  of 
local  self-government  was  quickly  applied  to  local  matters 
and  to  many  affairs  properly  belonging  to  the  State  admin- 
istration. For  twenty-five  years  there  was  little  change  in 
this  respect.  The  steps  leading  to  the  present  centralized 
system  were,  with  few  exceptions,  taken  in  three  distinct 
periods. 

In  the  first  period-r-from  1840  to  1852 — ^the  Treasurer  of 
the  State  was  made  the  Superintendent  of  Common  Schools ; 
the  office  of  State  Superintendent  of  Public  Instruction  was 
later  created ;  laws  authorizing  general  taxation  for  school 
purposes  were  enacted;  the  consolidation  of  school  funds 
was  effected ;  State  institutions  for  the  education  of  the  blind 
and  the  deaf,  and  for  the  treatment  of  the  insane  were  estab- 
lished ;  a  State  Board  of  Equalization  was  created,  and  the 
centralization  of  the  assessment  of  transportation  companies 
was  begun. 

During  and  immediately  succeeding  the  Civil  War — from 
1 86 1  to  1873 — numerous  advances  toward  centralization 
were  again  made.  This  is  shown  by  the  reorganization  of 
the  State  Board  of  Education  with  broad  general  powers,  the 
establishment  of  county  boards  of  education  and  the  creation 
of  the  office  of  county  superintendent  The  State  assumed 
3«7]  327 
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the  care  of  disabled  soldiers  and  their  dependent  children, 
and  founded  the  Reform  School  for  boys,  the  Women's 
Prison  and  Industrial  School  for  Girls.  The  power  of  the 
State  Board  of  Equalization  was  extended  over  the  assess- 
ment of  all  corporations. 

The  last  period  of  development  began  about  1889  and  has 
continued  to  the  present.  It  has  witnessed  the  increase  of 
the  powers  of  the  State  Superintendent ;  the  establishment 
of  compulsory  education ;  and  the  extension  of  the  power  of 
the  State  Board  of  Education  so  that  it  controls  the  adop^ 
tion  of  books,  directs  the  high  school  policy  and  regulates 
the  examination  of  teachers.  The  Board  of  State  Charities 
has  been  instituted  and  numerous  reforms  in  the  penal  and 
charitable  systems  have  been  made.  The  authority  of  the 
State  Board  of  Health  has  been  greatly  enlarged.'  An 
efficient  regulation  of  the  practice  of  medicine,  dentistry, 
pharmacy  and  embalming  has  been  undertaken;  and  the 
prevention  and  suppression  of  the  diseases  of  animals  have 
been  attempted.  Authority  over  the  equalization  of  the 
assessment  of  personal  property  has  been  conferred  upon 
the  State  Board  of  Tax  Commissioners.  The  metropolitan 
police  system  *  has  been  applied  to  more  cities.  Another 
evidence  of  the  drift  towards  centralization  in  this  period  is 
found  in  the  legislation  concentrating  in  the  hands  of  the 
mayors  of  the  five  largest  cities  ^  the  control  over  the  admin- 
istrative aflfairs  of  their  respective  municipalities. 

The  evidence  already  presented  has  been  sufficient  to 
demonstrate  that  this  centralization  has  resulted  in  a  more 
efficient  administration,  has  secured  a  greater  safety  of  funds, 

^  It  wai  firft  ettablitbed  in  i88r.  >  First  used  in  1S83. 

*  Indianapolis  {Laws,  1891,  pp.  137  ff.);  ETansriHe  {Laws,  1893,  PP*  ^5  ^^l 
Fort  Wayne  {Laws,  1893,  pp.  203  ff.;  1897,  P*  I97»  i90i>PP*  197^*};  '^^'^ 
Hante  {Laws,  1899,  PP*  ^70  ff*»  I90i»  PP*  94  A*) »  South  Bend  {Laws^  1901,  pp. 
108  ff.)* 
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has  protected  more  thoroughly  the  interests  of  the  whole 
people,  has  ameliorated  the  condition  of  the  unfortunate 
classes  for  whose  care  and  education  the  State  is  responsi- 
ble, has  led  to  the  substitution  of  the  reformatory  in  place  of 
the  vindictive  principle  in  the  management  of  the  penal  in- 
stitutions and  has  helped  to  elevate  the  social  and  moral 
tone  by  diffusing  knowledge  and  culture  through  the  agency 
of  the  common  schools. 

In  addition  to  the  special  causes  mentioned  heretofore  in 
the  discussion  of  particular  phases  of  administration,  atten- 
tion may  here  be  directed  to  some  general  causes  and  con- 
ditions which  have  prepared  the  way  for  centralization  or 
have  rendered  it  inevitable. 

One  of  the  first  things  deserving  notice  is  the  intimate  re- 
lation between  economic  conditions  and  political  ideas  and 
policies.  "  The  chief  considerations  in  human  progress  are 
the  social  considerations  and  .  .  .  the  important  factor  in 
social  change  is  the  economic  factor." '  The  growth  of  pop- 
ul^ttion  b  in  a  great  measure  determined  by  economic  con- 
ditions, being  dependent  largely  upon  the  productivity  of 
industry  and  the  standard  of  living.  An  increase  of  popula- 
tion is  of  itself  a  sufficient  cause  for  the  extension  of  govern*- 
mental  functions  and  a  more  careful  organization  of  the 
machinery  of  administration.  The  following  table  shows  the 
growth  of  population  in  Indiana  since  1800:* 

/Ibo.  i9n,  it30,  t$so.  MS40.  iijo.  i960,  mBto,  Mo,  tBqo.  t§m. 
Total  popnladott  ia  thooMadt*  5  m  147  S49  M5  98$  1,390  tfifo  1,978  •.iga  •»$>< 
Cntitf  p«r  tqoaM  nik o.m    •.y      4.1     9.6     19.1    ay.s    97.6    4<J    ss«x    tf<*<    7*>t 

This  increase  in  the  number  of  inhabitants  has  made  in- 
evitable a  larger  expenditure  of  public  revenue  and  the  bur- 

^  SeHgmftii,  E.  R.  A.,  Tki  EconcmU  InUrprttaiUn  of  History^  in  PoUdcal 
Science  Qoarterlj,  Vol.  zrii,  p.  76. 

"Twelfth  Ceniitt  of  U.  S.,  PbpulaHoHt  pp.  2,  3,  6. 
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dens  of  taxation  have  consequently  been  greater.  Increased 
taxes  have  impelled  the  taxpayers  and  the  administrative 
officers  to  inquire  into  the  means  which  might  diminish  this 
load.  As  a  result  of  numerous  experiments,  it  has  been 
found  that  a  greater  efficiency  of  administration  and  a  more 
just  distribution  of  the  burdens  can  be  attained  by  establish- 
ing a  considerable  degree  of  centralization.  The  same  cause 
has  necessitated  the  expansion  of  the  school  system  and  the 
extension  of  the  police  powers  of  the  State.  Experience 
has  again  taught  the  same  lesson  in  respect  to  administration 
in  these  fields. 

There  has  been  not  merely  an  increase  in  the  density  of 
population  but  there  have  been  marked  changes  in  its  dis- 
tribution and  in  the  occupations  of  the  people.  The  follow- 
ing figures  exhibit  the  percentage  of  the  total  population  of 
Indiana  dwelling  in  cities  of  8000  inhabitants  or  more  for 
each  decade  from  1850: 

/Jtio.  iito.  /^.  iMd.  009,  tqoo. 

2.5^  5^  10^  IJ.3  18.3  98.1 

The  development  of  city  life  has  created  new  relations  and 
presented  difficult  problems  which  have  called  for  more  and 
stricter  governmental  interference.  The  concentration  of 
the  population  in  cities  is  closely  related  to  two  other  im- 
portant economic  factors — the  transition  from  an  agricultural 
to  a  manufacturing  stage  and  the  development  of  the  facil- 
ities of  transportation.  Fifty  years  ago  the  value  of  the  pro- 
ducts manufactured  in  Indiana  was  only  $18,700,000  and 
her  rank  as  a  manufacturing  state  was  fourteenth  with  17 
states  below  her ;  although  on  the  basis  of  population  she 
was  outranked  by  only  six  states.  In  1900,  while  holding 
the  eighth  place  according  to  population,  she  ranks  eighth 

^  Approximately. 
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as  a  manufacturing  state  with  a  product  valued  at  $378,- 
000,000.* 

In  an  ajpicultural  society,  where  each  family  or  each  com- 
munity is  very  largely  self-dependent,  the  conditions  are 
comparatively  simple.  A  complex  industrial  state  is  char- 
acterized by  a  high  degree  of  specialization,  a  more  minute 
division  of  labor  and  a  localization  of  production,  which 
render  the  social  units  more  dependent  upon  one  another 
for  the  satisfaction  of  their  economic  wants.  Exchange  of 
commodities  becomes  a  more  important  economic  process 
and  a  closer  association  results.  To  promote  the  interchange 
of  goods  and  services,  the  facilities  of  transportation  must  be 
improved  and  increased.  Such  an  economic  transition  must 
necessarily  react  upon  the  political  theories  and  practices  of 
the  people.  When  the  only  means  of  communication  in 
Indiana  were  blazed  paths,  corduroy  roads,  or  a  few  canals 
and  navigable  streams,  extravagance  or  corruption  of  muni- 
cipal governments,  and  tnef&ciency  in  the  local  administra- 
tion of  the  police  laws,  in  the  suppression  of  contagious 
diseases,  in  the  care  of  the  poor  and  even  in  the  educational 
system,  had  relatively  little  effect  upon  the  people  of  other 
communities.  But  as  the  means  of  communication  and 
transportation  *  were  multiplied  and  perfected,  as  capitalists 

/Itio.        /#90.         t^fio. 
>  Value  of  maniilachired  products  in  milt.  . .  I18.7    I226.8    I378.1 

Rank  at  a  manufactiiriiig  state 14         ix  8 

Rank  aocordiog  to  population  7  8  8 

Tenth  census  of  U.  S.,  AimHufathtres^  folio,  p.  18;  Twelfth  Census,  JPofulatUn^ 
p.  3,  and  BuiUHHf  150,  p.  11. 

*  Railroad  mileage  in  Indiana: 

iitf .      iltio*      f9bo.      t^.      rSSo,      tiqo,      igoo. 

Total  mileage 30       22B      3,163    3,177    4,373    6,109    6,563 

No.  of  miles  to  each  lo^ooo  of 

population 35*      s.3        16        18.9      33.1      27.8      36 

No.  of  miles  to  each  1,000 

square  mfles .83        6.3       60.3      88.4     131.8    171.3    1834 
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made  investments  in  various  parts  of  the  State  and  as  people 
became  more  conscious  of  their  economic  interdependence, 
the  evil  consequences  of  disease,  corruption,  dborder  and 
illiteracy  were  no  longer  isolated  phenomena,  but  afifected 
all  parts  of  the  body  politic.  The  local  interests  became 
merged  in  those  of  the  whole  State.  There  was  gradually 
unfolded  a  clearer  view  of  the  common  weal ;  a  higher  State 
spirit  was  aroused,  and  a  deeper  feeling  of  sympathy  and  a 
keener  sense  of  duty  were  disseminated.  Hence,  there  fol- 
lowed an  insistent  demand  for  State  control  or  State  super- 
vision over  the  administration  of  aflfairs  which  had  formerly 
been  wholly  neglected  or  left  to  the  uncertain  and  inefficient 
administration  of  local  officers. 

This  economic  transition  has  been  coincident  with,  and 
afifected  by,  that  larger  national  and  international  movement 
towards  the  consolidation  of  industry.  It  is  but  natural  that 
as  the  great  efifectiveness  of  consolidation  in  the  field  of  pro- 
duction is  realized,  men  should  seek  to  apply  the  same  meth- 
ods in  the  domain  of  political  administration. 

Political  events  seem  also  to  have  had  some  influence  in 
hastening  the  movement  towards  centralization.  During  the 
Civil  War  there  was  such  an  exercise  of  executive  power  by 
the  President  of  the  United  States '  and  the  Governor  of  In- 
diana* that  it  amounted  almost  to  usurpation.  It  seems 
reasonable  to  assume  that  this  exhibition  of  power  by  the 
administrative  departments  under  the  direction  of  the  chief 
executives  led  many  statesmen  to  approve  of,  or  acquiesce 
in,  the  enlargement  of  the  authority  of  central  administrative 
officers.  At  least,  in  Indiana  this  was  a  period  of  rapid 
advancement  towards  centralization.' 

The  progress  of  science,  especially  of  medical  science,  haa 

^Burgeti,  J.  W.,  Thi  Civil  War  andihi  Cpnttitution^  U  *Z^  ff*;  ii»  II4« 
'  Fonlke,  W.  D.,  Lift  tf  OHvir  P.  Mwrtm^  i,  pp.  188,  223,  253-5. 
*See  pages  227-8  abore. 
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contribtited  not  a  little  to  this  movement.  The  demonstra- 
tion of  the  truth  of  the  germ  theory  of  disease  has  disclosed 
the  fact  that  many  diseases  are  contagious.  The  public 
have  been  convinced  that  much  suffering,  death  and  sorrow 
would  be  unnecessary  with  the  use  of  scientific  methods  of 
suppression  under  the  direction  or  supervision  of  experts. 
This  can  best  be  secured  by  the  establishment  of  a  central 
authority. 

The  growth  of  the  humanitarian  spirit  has  done  much  to 
urge  us  towards  this  goal.  There  is  a  profounder  sense  of 
duty  towards  the  helpless,  the  unfortunate  and  even  towards 
the  criminal.  This  sense  of  duty  has  led  to  the  establish- 
ment of  State  and  local  institutions  for  the  care,  treatment, 
education,  restraint  or  reformation  of  these  classes ;  and  has 
necessitated  the  expenditure  of  large  sums  of  money.  In 
addition,  this  sense  of  obligation  and  the  burden  of  the  out- 
lay have  forced  the  people  and  the  statesmen  to  make  a 
thorough  investigation  of  the  methods  of  dispensing  charity 
and  inflicting  punishments,  in  order  to  ascertain  whether  the 
highest  social  good  is  accomplished  in  the  most  economical 
way.  The  scientific  study  of  these  problems  has  driven 
investigators  to  the  conclusion  that  this  end  can  not  be 
attained  without  an  increasing  degree  of  centralization. 

The  progress  towards  centralization  has  been  disputed  at 
every  point  by  the  partisans  of  local  self-government  This 
contest  is  one  phase  of  the  old  controversy  over  the  proper 
domain  of  local  and  central  governments,  which  began  with 
the  organization  of  civil  society  and  which  will  doubtless 
continue  until  the  end  of  human  government.  The  theory 
of  local  self-government  has  been  so  firmly  established  in 
America,  that  any  scheme  which  seems  to  trespass  upon  its 
sphere  must  be  justified  by  results  of  positive  good.  In 
this  connection  it  is  necessary  to  remember  that  any  form  of 
government  is  devised  and  instituted  to  promote  the  welfare 
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of  the  society  within  which  it  is  established.  No  particular 
polity  has  received  Divine  sanction  as  being  the  only  fit  and 
appropriate  form  of  government  for  all  peoples,  or  for  any 
people  at  all  times  and  all  stages  of  its  progress.  Govern- 
ments are  not  absolutely,  but  only  relatively,  perfect.  As 
the  social  and  economic  conditions  of  life  change,  as  culture 
broadens  and  deepens,  as  ethical  standards  rise ;  so,  political 
ideals  and  institutions  must  change  in  order  that  they  may 
conserve  man's  highest  interest.  This  view  was  reflected  by 
Thomas  Jefferson,  who  was  an  ardent  admirer  of  local  self- 
government'  He  held  that  the  earth  belonged  to  the  living 
and  that  the  dead  had  no  legal  rights  over  it ;  that  no  society 
had  any  right  to  make  perpetual  laws;  that  changes  of 
mind  and  culture  must  be  accompanied  by.  changes  of  gov- 
ernment; and  that  a  constitutional  convention  should  be 
held  every  nineteen  years  for  the  purpose  of  changing  the 
fundamental  laws  so  that  they  would  harmonize  with  the 
views  of  the  living.* 

If  we  accept  the  maxim  that  all  exclusively  local  interests 
shall  be  controlled  by  the  local  government,  we  are  imme- 
diately brought  face  to  face  with  the  question :  What  are 
local  interests?  What  yesterday  was  of  local  concern  only» 
may  to-day  be  of  vital  moment  to  the  whole  State.  It  is  the 
tendency  among  a  progressive  people  for  the  personality  of 
the  individual  to  expand  so  as  to  include  within  its  view  the 
welfare  of  the  neighborhood  and  the  State.  State  control 
and  supervision  will  be  assumed  more  and  more,  as  it  ap- 
pears that  the  interests  of  the  whole  State  are  at  stake  and 
not  merely  those  of  individuals  or  local  communities. 

After  all,  the  restrictions  imposed  upon  local  governments 
by  such  action  are  more  apparent  than  real.  Since  the  per- 
petuity of  democratic  institutions  depends  upon  having  an 

^  Jeffenon,  Thomas,  WriHngf  (Ford's  Ed.),  ix,  437. 
^IH4.,^.  1 16-8,  iai-2. 
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enlightened  and  self-contained  population,  the  State  must 
reduce  to  a  minimum  the  evils  of  illiteracy  and  crime  by  the 
establishment  of  agencies  for  the  education  and  elevation  of 
all  its  citizens.  This  in  turn  will  guarantee  to  the  community 
and  the  individual  a  more  genuine  liberty  and  a  freer  oppor- 
tunity for  the  realization  of  his  best  aspirations.  If  localities 
persist  in  tolerating  unsanitary  conditions  which  breed  dis- 
ease germs,  the  authority  of  the  State  must  be  invoked  to 
abolish  this  menace  to  the  public  health  of  the  entire  com- 
monwealth. 

In  the  matter  of  charity  and  correction,  local  selfishness 
or  short-sightedness  may  lead  to  the  adoption  of  methods, 
or  the  tolerance  of  conditions,  incompatible  with  an  enlight- 
ened humanitarian  sentiment  and  detrimental  to  the  material 
interests  of  the  whole  State.  The  local  community  has  no 
grounds  for  demanding  the  "liberty"  to  neglect  human 
beings  when  they  are  gathered  together  in  charitable  or  cor- 
rectional institutions  and  subjected  to  revolting  treatment  or 
indecent  surroundings.  Whose  "  liberty"  is  infringed  upon, 
when  the  State  steps  in  to  protect  these  helpless  unfortu- 
nates? It  is  an  interference  only  with  the  license,  ignorance 
or  indifference  of  incompetent  or  corrupt  officials. 

In  respect  to  taxation— -especially  for  the  support  of  the 
Commonwealth — the  State  must  not  abdicate  its  responsi- 
bility by  leaving  wholly  to  the  discretion  or  honesty  of  local 
officers  the  assessment  of  property.  The  disadvantages 
arising  from  such  an  arrangement  have  been  examined  in  a 
former  chapter. 

Local  self-government  does  not  mean  the  right  to  select 
local  officers  and  then  to  leave  to  their  own  discretion  or 
their  own  honesty  the  enforcement  of  State  laws.  There 
must  be  behind  them  a  power  of  compulsion.  If  this  is  not 
furnished  by  the  locality  where  everybody's  business  is  no- 
body's business,  then  the  State  must  constitute  authorities  to 
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see  that  local  officials  do  their  duty  or  else  take  over  entirely 
the  administration. 

Both  theory  and  practice  demonstrate  that  this  gravitation 
towards  centralization  in  administration  is  in  harmony  with 
our  progressive  political  ideas,  our  pecuniary  interests  and 
our  highest  prosperity  and  happiness.  This  conclusion  does 
not  relegate  the  theory  of  local  self-government  to  the  limbo 
of  obsolete  doctrines.  There  will  always  remain  a  field  within 
which  the  people  of  the  respective  communities  will  have 
free  choice  as  to  their  policies.  In  general,  it  may  be  said, 
those  public  improvements  which  have  an  exclusively  local 
interest,  should  be  left  to  the  wishes  and  the  wisdom  of  the 
inhabitants  of  the  localities  concerned.  They  have  better 
opportunities  to  ascertain  the  desires  and  the  needs  of  the 
respective  communities.  This  conclusion  does  not,  there- 
lore,  mean  an  abandonment  of  the  ideals  of  the  Fathers.  It 
does  signify,  however,  that  new  limits  must  be  set  to  the 
spheres  of  local  activities  and  central  jurisdiction  as  the 
social  and  economic  needs  may  require  a  re-adjustment 

When  conservatism  becomes  an  irrational  and  unwavering 
devotion  to  particular  forms  or  methods  of  government,  it 
ceases  to  be  commendable.  The  best  evidences  of  political 
capacity  and  wise  statesmanship  are  a  willingness  and  a 
power  to  adapt  old  principles  to  new  conditions  and  oppor* 
ttinities. 
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CHAPTER  I 

INTRODUCTION 

A  THEORY  of  taxation  is  necessarily  bound  up  with  funda- 
mental questions  of  political  science,  economics  and  ethics* 
By  abstracting  any  one  of  these  elements  and  making  it 
alone  the  determining  factor,  or  by  giving  it  an  undue  im- 
portance, a  theoretical  solution  of  the  problem  may  be  made 
a  comparatively  easy  task.  But  such  a  solution,  like  most 
schemes  based  upon  one-sided  or  partial  truths,  is  neces- 
sarily defective  and  not  infrequently  Utopian.  The  real 
difficulty  arises  when  these  factors  are  comprehended  in 
their  full  significance,  or  in  their  true  relation  to  one  an- 
other ;  but  only  in  this  way  can  the  problem  be  fully  under- 
stood in  its  various  bearings,  or  a  solution  be  offered  that  is 
satisfactory  alike  to  reason  and  to  the  requirements  of  jus- 
tice. This  difficulty  is  two-fold.  In  the  first  place  our 
views  will  necessarily  be  colored  according  to  which  of  these 
factors  we  consider  the  foundation-idea  of  our  theory  and 
which  we  regard  as  incidental  or  supplementary ;  and  in  the 
second  place  very  much  depends  upon  our  interpretation  of 
the  fundamental  idea  and  of  the  character  of  its  relation  to 
the  other  factors.  Even  if  but  one  of  these  factors  is  con- 
sidered as  having  any  importance,  the  question  is  not  alto- 
gether a  simple  one,  for  there  still  remains  the  difficulty 
arising  from  the  interpretation  we  may  give  to  the  chosen 
factor  as  the  only  one  for  consideration.  It  is  such  facts  as 
these  that  account  for  the  general  disharmony  in  theories  of 
taxation. 

An  illustration  of  the  difficulties  referred  to  is  found  when 
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the  political  factor  is  made  the  only  one  or  the  fundamental 
one.  For  if»  on  the  one  hand,  we  regard  the  individual  as 
the  only  important  factor,  and  the  state  as  merely  an  acci- 
dental but  necessary  evil,  the  tendency  will  be  to  an  extreme 
of  individualism ;  if,  on  the  other  hand,  the  individual  be  re- 
garded as  a  mere  part  of  an  organic  whole,  a  cell  of  a  living 
organism,  we  are  in  danger  of  the  opposite  extreme  of 
socialism.  The  one  extreme  tends  to  the  contract  theory  of 
Hobbs,  Locke  and  Rousseau  with  its  individual  independence 
and  its  protective  theory  of  taxation ;  the  other  to  a  personi- 
fied social  organism  which  directs  the  economic  activities  of 
its  units  and  utilizes  taxation  to  produce  artificial  equalities 
of  wealth.  Both  of  these  extremes  are  false,  although  they 
involve  the  important  truth  that  principles  of  taxation  are 
intimately  associated  with  a  political  philosophy. 

Not  less  are  the  difficulties,  nor  more  satisfactory  the  re- 
sults, if  the  question  be  approached  from  a  purely  economic 
point  of  view.  Different  theories  will  be  maintained  and 
different  conclusions  reached  according  as  production,  dis- 
tribution, or  consumption  is  made  the  basis  of  the  economic 
theory.  Moreover,  different  conclusions  will  result  from 
different  assumptions  respecting  economic  principles,  or 
from  the  importance  attached  to  specific  economic  laws. 
If,  for  example,  production  under  a  laissez  faire  regime  be 
regarded  as  the  chief  end  of  human  activity,  it  will  be  con- 
cluded that  taxation  should  interfere  as  little  as  possible  with 
capital  and  its  accumulation,  while  the  relative  productive 
powers  of  individuals  should  be  the  same  after  as  before  the 
payment  of  a  tax.  Or  if  there  be  implicit  confidence  in  the 
doctrine  of  free  competition  there  will  be  little  concern  about 
the  tax  system,  the  shifting  and  incidence  of  the  tax  through 
the  action  of  competitive  forces  being  relied  upon  to  effect 
the  ends  of  justice.  Similarly  we  have  only  to  exaggerate 
other  economic  elements  to  get  other  results. 
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So,  too,  the  ethical  factor  may  lead  to  equally  divei^ent 
results  according  as  Hedonistic  or  utilitarian  principles,  or 
the  realization  of  the  idea  of  man,  is  made  the  dominant 
feature  of  our  ethical  system.  The  difficulty  is  here  further 
exaggerated  by  the  fact  that  there  is  frequently  a  difTerence 
between  theoretical  and  practical  ethics.  Harmony  between 
these,  whatever  our  ethical  principles,  is  by  no  means  easy 
to  accomplish.  Yet  a  substantial  harmony  must  be  estab- 
lished, or,  on  the  one  hand,  we  shall  have  only  utopianism 
founded  upon  abstractions,  and,  on  the  other  hand,  expe- 
diency founded  upon  concrete  facts  without  reference  to 
ideas  of  justice. 

But  a  more  fundamental  difficulty  than  that  which  arises 
within  the  separate  factors  themselves  is  the  determination  of 
their  relative  importance.  Each  one  must  receive  due  con- 
sideration ;  the  political,  because  the  relation  of  the  state  to 
the  individual  is  primarily  involved ;  the  economic,  because 
matters  of  taxation  are  essentially  of  an  economic  character ; 
the  ethical,  because  the  subject  and  the  end  of  the  whole 
proceeding  is  man^  a  spiritual  and  therefore  an  essentially 
ethical  entity.  But  which  is  the  ruling  factor?  The  im- 
portance of  this  questfon,  together  with  the  full  recognition 
of  the  separate  factors,  is  so  great  that  we  shall  treat  this 
aspect  of  the  subject  somewhat  'at  length  before  taking  up 
the  main  question — that  of  justice  in  taxation.  Indeed,  this 
method  of  procedure  is  indispensable  since  the  principles  of 
justice  can  not  be  determined  before  the  basis  upon  which 
they  rest  is  established. 

It  may  be  premised  here,  however,  that  the  whole  subject 
of  taxation  revolves  about  man  as  its  center — man  in  his 
relation  to  society,  to  his  family  and^to  himself;  to  the  ends, 
that  is,  of  his  own  existence.  It  has  not,  indeed,  to  do  with 
the  whole  of  man's  activities  and  relations,  but  only  with  a 
small  portion  of  them ;  in  fact,  with  only  a  portion  of  those 
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involved  in  his  political  existence — the  maintenance  and 
support  of  the  state,  or  what  may  be  called  the  satisfaction 
of  the  collective  needs  of  the  individual.  But  because  these 
needs  and  their  satisfaction  are  common  and  involve  human 
relations,  an  equitable  distribution  of  the  burden  is  de- 
manded. In  brief,  the  question  of  taxation  is  a  part  of  the 
larger  question  of  distributive  justice.  But  it  is  not  with 
ideal  men  or  ideal  conditions  with  which  we  have  to  do,  but 
with  actual  men  and  conditions.  Hence,  the  specific  forms 
which  the  principles  may  take  will  depend  upon  the  pre- 
vailing moral  and  intellectual,  the  political  and  economic 
development. 

But  while  the  ultimate  end  is  ethical,  the  means  thereto 
are  largely  economic.  Both  a  theoretical  and  a  practical 
determination  of  what  is  justice  in  taxation  presupposes  a 
knowledge  of  economic  laws  and  of  their  influence  upon 
the  efTects  of  any  system  of  taxes.*  It  could  not  be  other- 
wise, since  all  the  phenomena  concerned  are  economic. 
The  end  alone  is  ethical.  But  the  ethical  is  not  so  far  con- 
ditioned by  the  economic  that  it  is  only  a  consequence  of 
economic  laws.  There  are,  however,  certain  fundamental 
principles  in  taxation  (and  it  is  these  with  which  we  shall 
have  specially  to  do)  that  are  not  directly  concerned  with 
economic  laws.  They  presuppose,  indeed,  certain  economic 
conditions  and  certain  economic  forces,  but  their  real  justi- 
fication is  to  be  found  in  a  political  philosophy  and  in  the 
ethical  end  of  man.  It  is  more  directly  with  the  practical 
side  of  justice  that  economic  forces  have  their  importance ; 
although  it  is  true  that  the  theoretical  principles  of  justice 
depend  upon  economic  facts  for  their  interpretation. 

Notwithstanding  this  close  relation  of  the  economic  and 
the  ethical,  they  are  entirely  distinct,  being  related  as  means 
to  an  end,  or  as  proximate  and  ultimate  ends.     This  fact  is 

^  Cf,  BasUble,  FuhHc  Finance,  p.  9. 
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universally  recognized  in  every  financial  doctrine ;  for,  con- 
sciously or  unconsciously,  the  ultimate  sanction  of  every 
theory  is  its  conformity  to  what  are  assumed  to  be  the  ends 
of  justice.  Even  those  who,  like  Sax,  deny  that  ethics  has 
any  place  in  finance,  are  forced  to  this  standard,  as  we  shall 
have  occasion  to  see  later.  With  all,  the  attainment  of 
justice  in  the  distribution  of  the  tax  burden,  is  the  ruling 
idea.  Thus,  in  fact,  as  well  as  from  the  nature  of  the  subject 
itself,  the  ethical  element  is  made  the  predominating  clement 
in  determining  the  principles  of  taxation.  But  unanimity  of 
thought  respecting  the  end  does  not  guarantee  unanimity  of 
doctrine.  Such  agreement  of  doctrine  depends  upon  the 
conceptions  of  ethical  ideals,  and  in  these  the  differences 
are  as  great  as  those  already  noted. 

Finally,  the  difficulties  of  the  problem  of  taxation  and  of 
the  attainment  of  a  common  agreement  of  doctrine  do  not 
consist  alone  in  differences  of  fundamental  presuppositions 
or  of  ideals.  Not  the  least  of  the  difficulties  is  a  logical  con- 
sistency in  the  development  of  a  theory  from  its  presupposi- 
tions. Too  frequently  prejudice,  sentiment  or  expediency 
usurp  the  place  of  logical  thinking,  which  not  unfrequently 
results  in  conclusions  in  no  way  related  to  the  premises 
assumed,  even  if  they  are  not  in  direct  opposition  to  them. 

Without  a  further  enumeration  it  must  be  evident  that  the 
problem  that  we  have  assumed  to  discuss  is  full  of  perplex- 
ing difficulties.  That  we  shall  be  able  wholly  to  avoid  them 
cannot  be  presumed,  for  many  of  them  are  inseparable  from 
the  subject  itself.  We  must  necessarily  start  with  assump- 
tions, and  the  merits  of  our  treatment  must  be  measured  by 
the  rationality  of  these  assumptions  and  the  logical  con- 
sistency with  which  the  idea  contained  in  them  is  developed, 
A  philosophical  or  scientific  treatment  must  further  be 
devoid  of  any  personal  bias.  While  it  shall  be  my  aim 
to  attain  this  standard  there  will  undoubtedly  be  some  who 
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will  consider  my  point  of  view,  if  not  my  reasoning,  vitiated 
by  an  undue  ethical  emphasis.  But  apart  from  the  fact  that 
the  real  subject  of  my  study  is  an  ethical  one,  I  believe  that 
in  emphasizing  the  ethical  element  of  the  problem  I  am  only 
recognizing  what  is  implied,  if  not  expressed,  in  other 
theories.  While  we  start  out  with  the  idea  of  ascertain- 
ing the  principles  of  justice  in  taxation  we  endeavor  to  start 
without  any  presuppositions  as  to  what  those  principles  are. 
Our  presuppositions  are  in  the  assumption  of  fundamental 
principles,  not  in  the  conclusions ;  but  without  such  assump- 
tion no  rational  treatment  of  the  subject  is  possible. 

What,  then,  is  the  assumption  with  which  we  start  out? 
It  is  the  conception  of  man  as  a  personality,  and  as  such  as 
an  end  in  himself  whose  fullest  realization  is  the  purpose 
and  end  of  his  existence;  and  that  this  realization  takes 
place  very  largely  in  and  through  institutions,  one  of  the 
most  important  of  these  being  the  political  institution — ^the 
state.  The  assumption,  however,  is  not  a  mere  assumption. 
It  has  rational  justification ;  but  the  demonstration  of  this 
belongs  to  the  field  of  metaphysics  *  and  for  our  purpose 
will  be  presumed.  Of  special  and  more  immediate  impor- 
tance to  our  thesis  is  the  relation  of  the  state  to  the  individ- 
ual in  this  process  of  realization.  Hence,  a  conception  of 
the  nature  of  the  state  and  its  relation  to  the  individual  will 
constitute  the  foundation  of  our  thesis  and  form  the  basis  of 
our  argument.  What  the  nature  of  the  state  is  belongs  to 
political  philosophy  to  determine;  but  since  political 
philosophy  affords  so  many  different  conceptions  of  the 
state,  and  since  our  own  argument  must  depend  upon  our 
own  conception,  it  will  be  necessary  to  lay  our  own  founda- 
tions by  first  discussing  the  origin  and  nature  of  the  state 
before  discussing  the  principles  upon  which  the  state  should 
be  maintained^-or  the  principles  of  taxation.     This  we  shall 

*  See  T.  H.  Green's  ProUgometui  to  Etkia. 
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attempt  to  do  in  the  following  chapter  so  far  as  is  necessary 
to  make  clear  our  own  point  of  view.  We  shall  then  discuss 
the  nature  of  taxation  and  its  relation  to  economics  and 
ethics,  after  which  we  shall  take  up  the  subject  of  our  thesis 
proper. 

Before  beginning  our  discussion,  however,  it  may  be  well 
to  clear  up  an  ambiguity  suggested  in  the  wording  of  our 
subject.  "  Justice  in  Taxation  "  may  be  considered  either 
from  a  practical  or  from  a  theoretical  point  of  view.  Under 
the  former  the  subject  would  involve  the  setting  forth  of  a 
detailed  system  of  taxes  that  would  realize  justice  to  the 
individual  taxpayer.  A  theoretical  treatment,  on  the  other 
hand,  involves  a  discussion  of  principles  rather  than  of  kinds 
or  systems  of  taxes.  It  is  the  latter  view  that  forms  the 
chief  subject  of  our  inquiry,  although  from  neither  point  of 
view  can  a  discussion  of  justice  in  taxation  wholly  ignore 
the  effects  of  taxation ;  as,  for  example,  the  phenomena  of 
shifting  and  incidence  are  closely  related  to  the  problem  of 
rates  and  exemptions.  Principles,  however,  must  precede 
definite  systems  just  as  a  fundamental  assumption  must  pre- 
cede the  determination  of  principles,  for  without  a  norm  of 
judgment  no  definite  conclusions  are  possible. 

The  necessity  of  this  norm  must  be  our  answer  to  the 
"  practical  man  "  who  distrusts  all  theorizing  not  based  upon 
empirical  facts  alone,  and  who  seeks  to  determine  justice  in 
taxation  by  purely  objective  standards.  Such  a  procedure 
is,  to  our  mind,  comparable  to  the  attempt  to  obtain  a 
knowledge  of  an  object  from  mere  sensations  without  refer- 
ence to  a  unifying  and  interpreting  agency  to  g^ve  them 
meaning.  Like  sensations,  mere  facts  are  without  signifi- 
cance. The  so-called  facts  of  the  empiricist  must  be  g^ven 
a  meaning  by  reference  to  fundamental  concepts.  The 
principles  once  established,  it  is  for  the  practical  statesman 
or  financier  to  put  them  into  operation.     If  the  principles 
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are  not  practicable  they  must  be  considered  as  Utopian,  at 
least  under  existing  conditions.  The  ideal,  however,  has  its 
place  and  importance,  but  the  necessity  of  its  modification 
in  practice  according  to  circumstances  must  be  recognized. 
The  nearest  approximation  to  justice  is  always  the  ideal 
under  any  given  conditions. 


CHAPTER  II 

THE  ORIGIN  AND  NATURE  OF  THE  STATE 

A  STUDY  of  the  origin  and  nature  of  the  state  is  a  necesf 
sary  preliminary  to  a  study  of  the  nature  of  taxation  and  is 
indispensable  as  a  foundation  for  the  determination  of  the 
principles  on  which  taxation  should  be  based.  It  furnishes, 
moreover,  an  explanation  of  the  reason  why  these  principles 
should  be  based  upon  ideas  of  justice.  That  justice  should 
be  the  aim  in  all  taxation,  is  now  universally  admitted,  and 
appears,  indeed,  so  self-evident  that  proof  is  deemed  un- 
necessary ;  but  the  proof  is  always  implied,  and  is  to  be 
found  in  the  nature  of  the  state,  or  rather  in  the  nature  of 
the  individual  and  his  relation  to  the  state. 

I.  The  Individual  and  Society 

The  nature  of  the  state  is  determined  by  the  nature  of 
society  as  the  nature  of  society  is  determined  by  the  nature 
of  the  individual.  But  the  individual  and  society  are  so 
intimately  related  that  they  mutually  condition  each  other, 
and  hence  our  study  must  begin  with  a  study  of  the  indi- 
vidual and  society. 

Beginning,  then,  with  man,  the  individual,  it  is  possible  to 
conceive  of  him  in  three  different  aspects :  As  related  to 
himself,  that  is,  as  a  distinct  personality;  as  related  to 
society,  or  as  a  complex  personality;  and  as  related  to  the 
Infinite,  or  as  a  permanent  personality.  These  three  aspects 
are  expressive  of  the  ethical,  social  and  religious  nature  of 
man,  and  without  their  co-ordination  we  have  only  the  im- 
perfect and  undeveloped  man.  Our  concern,  however,  is 
355]  19 
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with  only  the  first  two  of  these  aspects — man  the  individual 
and  man  in  society.  In  respect  to  the  former  we  assume, 
and  without  attempting  a  metaphysical  proof,  that  man  is  a 
human  spirit  and,  as  such,  a  personality,  and  therefore  exists 
as  an  end  in  himself;  that  it  is  the  purpose  of  his  life  to 
realize  that  end — to  develop  his  highest  personality,  to  per- 
fect himself.  Otherwise  man  would  exist  without  any 
rational  purpose.  It  is  not  the  nature  of  the  human  spirit  to 
be  content  with  mere  existence,  except,  perhaps,  in  its  lowest 
form,  where  the  animal  predominates  over  the  human.  It  is 
rather  its  nature  to  develop,  to  unfold  itself,  to  manifest  its 
possibilities,  and  in  doing  so  it  reveals  and  perfects  its  own 
personality. 

But  the  development  of  individual  personality  can  not  take 
place  by  itself.  It  is  possible  only  in  and  through  a  society 
of  similar  personalities,  a  society  ol  persons.  As  a  person  in 
a  society  of  persons  the  individual,  in  being  conscious  of  his 
own  end.  as  an  end  in  itself,  recognizes  that  every  other  in- 
dividual is  likewise  an  end  in  himself,  and  therefore  an  end 
to  be  realized.  In  this  reciprocal  recognition  of  similar 
natures,  effort  towards  the  realization  of  others  becomes  a 
part  of  the  realization  of  self.  Thus,  though  an  end  in  him- 
self, the  individual  does  not  exist  solely  for  himself,  but  is 
at  once  his  own  end  and  a  means  to  the  ends  of  others.  His 
development  is  conditioned  by  their  development,  as  their 
development,  in  turn,  is  conditioned  by  his.  The  joint  effort 
towards  the  realization  of  individual  personality  centers  in 
the  social  nature  of  man  and  necessarily  involves  social  re- 
lations. Only  through  the  development  of  the  social  nature 
is  the  development  of  the  individual  nature  made  possible, 
as  only  by  the  co-ordination  of  the  individual  and  social  side 
of  human  nature  can  true  personality  exist. 

The  development  of  the  social,  and  therefore  also  of  the 
individual,  nature  of  man  takes  place  in  manifold  ways,  but 
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more  and  more,  with  the  progress  of  his  development, 
through  social  relations  that  manifest  themselves  in  social 
institutions,  in  whose  complex  phenomena  we  have  what  is 
called  "society."  To  borrow  Hegelian  terminology,  the 
human  spirit  in  realizing  itself  objectifies  itself  in  social  insti- 
tutions— in  society.  Such  a  society  being  a  manifestation 
of,  and  so  constituted  by,  persons  is  something  more  than  a 
mere  aggregate  of  individuals,  a  mere  numerical  quantum. 
It  is  the  result  of  social  forces,  and  aggregation  is  not  social- 
ization. The  bond  that  transforms  human  aggregates  into 
living  societies  is  psychical.  But  at  the  same  time  that  it  is 
a  uniting,  it  is  also  a  differentiating  force ;  thus,  while  giving 
unity  to  the  social  elements  and  to  the  social  whole,  it  per- 
mits expression  of  the  manifold  human  interests  in  social 
eflFort.  It  is,  furthermore,  purposive  in  character,  uniting 
common  interests  to  common  ends,  and  so  re-enforcing  the 
recognition  by  self-conscious  spirits  of  persons  as  means  to 
the  ends  of  others,  as  ends  to  themselves.  To  the  extent 
that  this  common  interest  and  recognition  do  not  exist  the 
self-seeking  spirit  of  man  tends  to  the  disintegration  of  so- 
ciety;  or  to  the  assumption  by  a  part  of  society  that  certain 
classes  of  individuals  are  only  means  to  the  ends  of  others, 
a  practical  denial  of  their  existence  as  persons,  as  ends  in 
themselves.  The  existence  of  such  a  negative  force  in  so- 
ciety has  far-reaching  consequences,  not  only  in  matters  of 
taxation  but  in  the  whole  economic  and  social  life ;  for  to 
the  failure  to  recognize  individual  personality  as  an  end  in 
itself  are  very  largely  due  the  antagonisms  of  social  classes. 
Only  in  the  complete  recognition  of  the  ethical  nature  and 
end  of  the  human  person  can  society  fulfill  its  highest  pur- 
pose, as  expressing  the  objective  realization  of  the  individual 
— of  personality;  and  the  more  this  becomes  a  reality  in 
life  the  more  will  justice  between  man  and  man  be  realized. 
And  the  more  that  society  is  recognized  to  be  a  society  of 
persons  the  more  will  these  ends  be  attained. 
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But  if  it  is  true  that  society  is  constituted  of  persons,  and 
that  without  persons  there  is  no  society ,  it  is  not  less  true  that 
without  society  there  are  no  persons.'  Persons  and  society 
are,  in  fact,  correlative  to  each  other.  Each  presupposes 
the  other.  In  society  personality  and  individuality  unfold 
themselves ;  in  society  the  human  spirit  seeks  its  realization. 
Without  society  the  person  has  only  potential  capacity, 
while  it  is  only  in  society,  "  only  in  the  intercourse  of  men, 
each  recognized  by  each  as  an  end,  not  merely  as  a  means, 
and  thus  as  having  reciprocal  claims,  that  the  capacity  is 
actualized  and  that  we  really  live  as  persons."  •  If  the  evo- 
lution of  social  relations,  indeed,  is  but  the  gradual  tracing 
out  of  the  evolution  of  the  human  spirit,  these  relations,  as 
they  at  any  time  exist,  are  the  embodiment  of  all  past,  and 
condition  all  future,  social  development  But  although  so- 
ciety and  the  individual  mutually  presuppose  each  other  the 
end  of  social  evolution  is  not  in  society,  as  such,  but  in  the 
realization  of  the  individual,  to  which  end  society  is  a  con- 
dition and  a  means.  And  in  the  character  of  society  as  a 
society  of  persons,  and  as  a  condition  of  their  development, 
we  have  indicated  the  ethical  character  of  all  social  institu- 
tions, and  the  necessity  of  ethical  considerations  in  all  social 
relations.  Related  as  subjective  to  objective  the  develop- 
ment of  one  implies  the  development  of  the  other.  And  as 
the  development  of  the  ethical  life  takes  on  the  form  of  a 
change  in  extent  rather  than  in  the  fundamental  ideas,^  em- 
bracing an  ever  larger  circle  of  persons  in  the  consciousness 
of  the  unity  of  purpose  and  ends,  so  in  social  evolution  there 
is  an  ever  increasing  multiplicity  in  the  numbers  and  variety 
of  social  institutions,  an  ever  growing  organization  of  com- 
mon interests  and  common  ends,  the  complexity  of  the 
social  relations  being  a  reflex  of  the  complex  nature  of  the 

1  Green,  op,  cU.,  p.  199. 

*JHd,t  p.  192.  *Cf,  Green,  p.  269. 
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individual,  a  means  of  his  giving  expression  of  himseli*— of 
his  being  a  person. 

The  complexity  of  social  relations  is  not  a  miscetlaiieetta 
complexity.  Every  human  interest,  when  it  becomes  suifi*^ 
ciently  important  and  sufficiently  general  according  to  cir- 
eumstancesy  is  focussed  in  an  organized  body  of  persons  with 
the  purpose  of  giving  realization  to  the  common  interest 
Thus,  out  of  social  relations  are  formed  social  groups,  whose 
totality  constitutes  society.  These  groups  tend  to  embraco 
every  human  interest  of  social  importance — intellectual» 
moral,  religious.  They  divide  and  subdivide,  ever  increasing 
in  numbers  and  variety  with  intellectual,  moral  and  religious 
progress.  In  content  these  g^roups  tend  to  become  more 
specialized,  in  extent  more  generalized ;  a  condition  due  to 
scientific  progress,  as  in  means  of  communication,  on  the 
one  hand ;  and  to  a  broader  human  fellowship,  an  enlarging 
consciousness  of  the  unity  of  interests  and  ends,  on  the  other 
hand.  But  the  consciousness  of  a  community  of  interests 
and  ends  that  gives  rise  to  social  groupings  is  not  a  reflective 
consciousness  of  ultimate  ends,  except,  perhaps,  in  certain 
religious  groups.  The  determining  consciousness  is  that  of 
immediate  interests  and  ends.  Consciousness  of  ultimate 
ends  has  little  direct  influence  upon  social  groupings.  The 
ultimate  end  is  revealed  only  by  a  reflective  analysis  of  the 
philosophy  of  social  life  with  reference  to  the  life  of  the  in- 
dividual. Yet  it  is  only  in  and  through  the  almost  countless 
number  of  these  groups,  ever  increasing  in  numbers  and  var- 
iety, that  the  human  spirit  flnds  its  fullest  realization.  And 
the  "  unity  in  complexity  "  of  these  groups  is  typical  of  the 
highest  form  of  social  evolution.* 

The  tendency  towards  social  organization,  however,  is  not 
without  its  opposing  influences.  The  presence  of  self-seek- 
ing spirits  as  the  dominant  factor  in  human  life  is  a  dis- 

*  Cf.  Spencer,  PrincipUx  ofSociokgyt  Pt  t,  chs.  2-4. 
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integrating  social  force  and  produces  a  retardation  if  not  a 
negation  of  social  organization.  Social  development  is  con- 
ditioned not  only  by  the  presence  of  positive  social  forces 
and  favorable  conditions,  but  by  the  absence  of  negative 
forces  and  conditions.  Progressive  realization  of  the  human 
spirit  is  possible  only  where  the  conditions  are  favorable  to 
its  voluntary  and  spontaneous  activity,  both  with  respect  to 
individual  undertakings  and  with  respect  to  associated  effort 
such  as  is  manifested  in  the  social  groups  seeking  a  common 
purpose.  That  these  positive  and  negative  conditions 
should  be  maintained  becomes,  then,  a  matter  of  the  first 
importance  and  of  general  interest.  To  this  end  a  coercive 
power  is  a  necessary  requisite,  and  hence,  in  its  main- 
tenance and  support  there  is  a  universal  interest.  Such  a 
power  is  realized  in  the  political  organization  of  society,  the 
state — the  all-comprehensive  social  group  representing  the 
universal  common  interest.  In  this  group  is  centralized 
both  the  objective  and  the  subjective  complexity  of  society, 
in  it  social  life  reaches  its  highest  culmination. 

11.  Origin  of  the  State 

With  the  actual  historical  origin  or  with  the  evolution  of 
the  stale  we  have  no  concern.  Being  in  search  of  princi- 
ples our  point  of  view  is  wholly  that  of  a  philosophy  of  the 
state,  and  is  therefore  an  inquiry  into  its  underlying  princi- 
ple and  cause,  of  which  the  historical  state  is  a  manifesta- 
tion, whatever  may  have  been  the  course  of  its  development. 
From  this  point  of  view  the  state's  origin  may  be  considered 
under  two  aspects,  its  objective  necessity  and  its  subjective 
necessity. 

By  objective  necessity  I  understand  the  necessity,  pointed 
out  above,  of  a  coercive  power  to  give  unity  to  society  and 
to  make  possible  the  conditions  of  social,  and  thereby  in- 
dividual,  development.     For    without  such   a   dominating 
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social  group  society  would  at  best  be  but  an  unorganized 
mass  of  social  groups  in  perpetual  and  unrestrained  conflict 
with  anti-social  forces,  thus  destroying  the  eflfectiveness  of 
social  organization  and  social  eflfort  in  the  work  of  the 
realization  of  man.  The  necessity,  indeed,  of  this  restrain- 
ing and  controlling  power  has  been  recognized,  however  un- 
consciously, from  the  very  dawn  of  society,  though  its 
earliest  manifestation  was  in  other  social  groups,  such  as  the 
family  and  religious  groups.  In  the  course  of  time  the  ever 
increasing  manifoldness  of  interests,  by  a  process  of  social 
evolution,  gave  rise  to  a  differentiation  of  the  groups,  a  dis- 
tinct political  group  ultimately  emerging  with  the  specific 
function  of  maintaining  the  order  and  conditions  necessary 
to  the  ends  of  individual  and  social  life.  Assuming  the 
realization  of  the  individual  as  the  unrestrainable  and 
impelling  force,  the  necessity  of  the  objective  conditions 
may  be  considered  as  one  of  the  unconscious  forces  that 
brought  the  state  into  being.  In  brief,  its  very  indispensa- 
bleness  is  the  cause  of  its  being.  With  human  nature  as  it 
is  the  state  can  not  be  conceived  not  to  be. 

But  the  objective  necessity  is  not  the  only  cause  of  the 
state.  Back  of  that  and  co-operating  with  it  is  a  subjective 
necessity  that  springs  from  the  nature  of  the  individual.  On 
the  one  hand  it  is  the  necessity  of  self-realization  in  the 
most  effective  manner ;  on  the  other  hand,  it  springs  from 
the  social  nature  of  man'  that  impels  him  to  associative 
effort  for  individual  ends  of  a  common  interest.  In  this 
respect  the  state  does  not  differ  from  other  social  groups. 
These  differ  among  themselves  chiefly  in  content  and  im- 
mediate end,  but  also  in  the  form  of  organization  and  gov- 
ernment. Nor  is  the  social  nature  that  binds  men  together 
in  societies  a  mere  instinct  such  as  prevails  in  animal  soci- 
eties. It  is  rather  a  partly  conscious  and  partly  unconscious 
*  Aristotle,  PolUicSt  i,  2. 
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recognition  of  common  ends  of  immediate  interest;  and  with 
the  highest  development,  also,  of  ultimate  ends.  Pbilosoph* 
ically  the  social  nature  of  man  as  distinct  from  the  social 
nature  of  the  animal,  has  its  reason,  if  not  its  spring,  in  the 
conscious  or  unconscious  recognition  of  man  as  an  end  in 
himself  and  as  a  means  to  the  end  of  others. 

III.  The  Nature  of  the  State 
The  real  nature  of  the  state  is  revealed  on  the  one  side  in 
its  origin  and  on  the  other  side  in  its  end.  Its  origin,  nature 
and  end  are,  in  fact,  but  different  ways  of  viewing  the  funda- 
mental conception  of  the  state  as  an  indispensable  instrument 
in  human  development.  In  determining  its  origin  we  have, 
therefore,  determined  in  general  its  nature  and  end.  But  a 
more  specific  determination  of  its  nature  is  necessar}%  and 
this  may  best  be  done  by  a  more  specific  determination  of 
its  end,  for,  as  Aristotle  long  ago  pointed  out,  the  nature  of 
a  thing  is  determined  by  its  end.' 

What,  then,  is  the  end  of  the  state?  We  must  first  of  all 
distinguish  between  the  end  of  the  state  and  the  functions  of 
government.  A  government  is  only  the  agent  of  a  state,  an 
organization  within  the  state  for  effecting  its  will — its  pur- 
pose. A  state  is  a  body  of  people  organized  into  a  body 
politic  to  effect  the  purpose  or  ends  of  individuals.  The 
functions  of  government,  then,  have  reference  to  the  organ- 
ized will  of  the  people ;  the  end  of  the  state  to  the  end  of 
the  individual.  We  may,  however,  consider  the  end  of  the 
state  as  of  a  two-fold  character:  proximate  and  ultimate. 
Proximate  with  reference  to  the  establishment  of  preliminary 
conditions ;  ultimate  with  reference  to  the  final  end.  Ac- 
cordingly Professor  Burgess  calls  the  proximate  end  the 
establishment  of  government  and  liberty;'  but  if  we  may 

>  Ariitotle,  /V/r/urj  i,  2,  8. 

'  Burgeti,  P^UHeal  Science  and  CcnsHtuHonal  Zater,  Vol.  i,  p.  86. 
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consider  government  as  inseparable  from  the  state,  though 
distinct  from  it,  the  proximate  end  might  be  more  justly 
considered  as  the  guaranteeing  of  rights  and  justice  between 
man  and  man,'  the  direct  maintenauice  of  them  being  a 
function  of  government.  What  the  specific  functions  may 
be  is  a  question  that  is  determined  at  any  time  by  the 
existing  state  of  culture  and  civilization,  by  the  prevailing 
conception  of  the  relation  of  the  state  to  the  individual.  But 
into  this  question  we  need  not  enter  here. 

The  ultimate  end  of  the  state  is  the  ultimate  end  of  its 
units— of  the  individuals  of  which  the  state  is  composed. 
The  state  by  itself  can  have  no  end  that  is  ultimate,  since 
ultimate  ends  pertain  only  to  entities  that  are  ends  in  them- 
selves. The  end  is  ultimate  to  the  state  only  with  reference 
to  its  supreme  purpose — to  the  ultimate  purpose  of  its  exist- 
ence— not  with  reference  to  itself.  This  purpose,  and  there- 
fore the  ultimate  end  of  the  state,  is  the  completest  realiza- 
tion of  the  individual — his  capacities,  his  personality^  the 
highest  human  development,  the  perfection  of  humanity.* 
Considered  with  reference  to  itself  the  ultimate  end  of  the 
state  is  the  maintenance  of  the  conditions  that  are  essential 
to  the  self-realization  of  the  individual.  The  state  is  a 
means ;  man  alone  is  the  end. 

In  brief,  a  state  represents  the  organized  efTort  of  a  people 
to  realize  the  fullest  development  of  human  personality ;  or 
it  is  the  supreme  conditioning  instrument  of  that  realization. 
And  to  be  such  a  condition  and  instrument  constitutes  the 
real  essence  of  the  nature  of  the  state.  But  all  other  human 
institutions  are  conditions  as  well  as  means  to  the  develop- 
ment of  the  individual ;  and  since  their  existence  and  utility 
are  conditioned  by  the  existence  of  the  state,  we  may  char- 
acterize the  state  as  the  condition  of  conditions  that  are 

'  Cy.  Lilly,  First  Principles  in  Politics^  p.  30. 

'  Cf,  Borgeas,  op.  cit^  p.  85,  and  Lilly,  op,  cU,^  p.  51. 
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necessary  for  the  realization  of  man.  This  supreme  im- 
portance of  the  state  to  the  individual  makes  it  of  universal 
interest,  while  the  ethical  character  of  its  end,  a  consequence 
of  the  ethical  character  of  its  units,  makes  it  an  ethical 
institution.  These  characteristics  of  the  state — the  universal 
interest  and  the  ethical  character — may  be  called  derivative 
characteristics  of  its  nature.  There  are  also  other  character- 
istics of  the  state  that  are  essentially  connected  with  the 
nature  of  the  relation  of  the  state  to  the  individual.  A 
definite  conception  of  the  most  important  of  these  is  neces- 
sary to  a  clear  understanding  of  the  nature  and  principles  of 
taxation.  They  are :  The  character  of  the  relation  of  the 
individual  to  the  state;  the  character  of  the  state  as  an 
organization ;  and  the  character  of  the  state  as  a  supreme 
controlling  power.  We  shall  discuss  these  characteristics  of 
the  state  briefly  under  the  following  heads:  The  voluntary 
and  involuntary  character  of  political  organization;  the 
organic  theory  of  the  state ;  the  nature  of  sovereignty. 

IV.  Characteristics  of  the  State 

I.  The  Voluntary  and  Involuntary  Character  of  Political 
Organization.  We  have  thus  far  seen  that  the  state  is  the 
supreme  and  most  important  of  social  institutions ;  that  it 
originates  on  the  one  hand  in  the  social  side  of  human 
nature,  and  on  the  other  hand  in  the  eflfort  of  man  to  realize 
the  possibilities  of  his  nature ;  that  its  origin  dates  from  the 
very  dawn  of  social  life ;  that  in  its  development  in  form  and 
organization  it  has  gradually  become  differentiated  from 
other  social  groups,  assuming  the  special  function  of  estab- 
lishing the  conditions  that  make  their  development,  as  well 
as  all  social  evolution,  possible,  its  ultimate  purpose  being 
the  realization  of  human  personality ;  that,  finally,  it  is  an 
ethical  institution  in  which  there  is  a  universal  interest.  Its 
dominant  feature  is  its  conditioning  character,  but  while  this 
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feature  is  prominent  in  every  field  of  social  life  it  has  per* 
haps  its  greatest  significance  in  the  economic  life ;  not  only 
because  economic  or  industrial  conditions  are  the  best  ob- 
jective indication  of  progressive  enlightenment  and  civiliza- 
tion, but  because  the  economic  life  is  in  a  sense  the  founda- 
tion of  both  individual  and  social  life,  and  so  also  of  the  state 
itself.  In  such  a  social  body,  whose  existence  is  so  impor- 
tant to  the  individual  that  without  it  he  could  not  exist  as  a 
person,  what  is  the  character  of  the  membership?  In  other 
social  groups  membership  is  limited,  and  is  determined  by 
choice  based  upon  an  idea  of  the  Good  for  the  self  but  with 
limitations  imposed  by  each  social  group  for  itself.  Choice 
and  permission  are  both  essential ;  there  is  no  compulsion 
either  from  within  or  from  without,  but  only  a  subjective 
necessity.  Is  membership  in  the  state  of  the  same  char- 
acter? Membership  in  this  or  that  particular  state  is  deter- 
mined by  various  influences,  as  lang^uage,  custom,  tradition, 
nationality;  but  with  intellectual  and  economic  enlighten- 
ment and  growth  in  personal  freedom,  membership  becomes 
more  and  more  determined  from  choice,  from  an  idea  of  a 
personal  Good.  But  membership  in  a  state  is  universal, 
there  being  no  stateless  persons  in  civilized  society.  It  is 
also  universally  necessary,  and  this  necessity  is  not  only 
subjective  but  is  also  objective :  subjective,  because  as  we 
have  seen,  it  is  the  inevitable  expression  of  certain  qualities 
in  human  nature;  objective,  because  in  civilized  society 
there  is  no  escape  from  membership  in  a  state  and  subjec- 
tion to  its  laws. 

But  is  this  membership  voluntary  and  free,  or  involuntary 
and  compulsory?  Our  answer  must  be  that  from  different 
points  of  view  it  is  both  voluntary  and  compulsory.  From 
the  point  of  view  of  political  science  it  is  compulsory,  but 
from  the  point  of  view  of  a  philosophy  of  the  state  it  is  vol- 
untary.    Objectively  considered,  that  is  from  the  point  of 
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view  of  empirical  political  science,  the  state  is  undoubtedly 
founded  upon  force;  and  membership  in  it,  support  for  its 
maintenance  and  defense,  is  compulsor>'.  Without  the  ex- 
ercise of  force,  or  the  possibility  of  its  exercise,  no  state 
could  endure.  Without  it  there  would  be  only  individual 
and  factional  strife,  the  "  war  of  all  against  all,"  barbarism, 
undeveloped  humanity.  But  important  as  is  the  element  of 
force  in  a  state,  force  viewed  as  the  foundation  of  the  state 
expresses  but  a  half-truth.  Considered  from  the  point  of 
view  of  subjective  political  philosophy,  the  only  point  of 
view  that  reveals  the  true  relation  of  the  individual  to  the 
state,  the  foundation  of  the  state  is  will^  Or,  if  force  is  the 
foundation  of  the  state,  will  is  the  foundation  of  force.  In 
fact,  the  force  which  the  state  typifies  is  but  the  embodiment 
of  the  wills  of  its  members,  the  objectified  will  of  persons. 
Hence  also  membership  in  the  state  is  both  compulsory  and 
voluntary.  The  state,  as  forcet  exacts  support  and  obe^ 
dience,  but  the  state  as  the  embodiment  of  will  is  created 
and  maintained  by  the  voluntary  acts  of  free  agents-^-of 
persons. 

This  dual' character  of  the  state  and  of  membership  in  it,  a 
little  reflection  will  make  evident  The  element  of  force  and 
compulsion  is  too  self-evident  and  too  admittedly  necessary 
to  need  special  justification ;  but  that  the  force  of  the  state 
can  not  be  permanently  effective,  except  as  it  is  the  ex- 
pression of  will,  reflection  must  make  equally  clear.  The 
fact,  indeed,  is  well  illustrated  in  the  practical  impossibility 
of  enforcing  unpopular  laws — of  laws  out  of  harmony  with 
the  general  public  sentiment.  The  fact  that  the  state  is  a 
people  organized  into  a  political  society,  originating  in  a 
common  interest  to  achieve  a  common  purpose  and  common 
end — based  upon  an  idea  of  a  Common  Good  * — is  likewise 
the  clearest  evidence  of  the  implication  of  will  as  its  source, 

'See  Green,  PoUHcai  Obligations^  pp.  121-141.  ^IHd^  p.  126. 
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and  that  there  is  not  fundamentally  any  forced  subjection  to 
any  external  power.  The  purpose  of  realizing  a  common 
good  can  have  no  meaning  except  it  be  grounded  upon  con^ 
sent ;  but  consent  is  choice,  choice  is  an  act  of  will/  and  will 
is  based  upon  an  idea  of  a  Good.  And,  it  may  be  added,  in 
the  willing  of  a  common  good,  the  pursuit  of  a  common 
end,  which  implies  a  conscious  presentation  of  the  end  to  the 
subjects  willing,  is  the  final  proof  that  the  state  is  an  ethical 
and  not  merely  a  natural  institution.' 

The  real  fact  is  that  membership  in  a  state— or  the  sup- 
port and  obedience  which  it  implies — is  a  result  of  compul- 
sion only  in  thb  case  of  this  or  that  individual,  where  ignor- 
ance and  selfishness  has  set  up  a  personal  good  as  opposed  to 
the  common  good.  Without  such  compulsory  conformity 
to  the  idea  of  a  common  good,  dissolution  would  set  in 
and  the  state  soon  cease  to  be  a  state ;  but  this  compulsion 
becomes  less  and  less  a  factor  in  the  life  of  a  state,  while 
voluntary  participation  in  and  support  of  the  state,  becomes 
more  general,  the  more  enlightened  a  people  becomes — the 
more  it  rises  to  the  idea  of  a  common  humanity  possessed 
with  common  interests  and  like  ends.  Upon  the  state  as  a 
whole,  indeed,  there  can  be  no  compulsion,  since  the  state  is 
itself  a  body  of  people  organized  for  the  maintenance  of 
rights.  Compulsion  must  be  by  the  whole  upon  the  indi- 
viduals who  contravene  these  rights.  Compulsion  is  from 
without,  and  the  state  is  not  a  body  external  to  itself  that 
can  coerce  itself.  The  people  as  a  whole  and  individually 
will  the  enforcement  of  law  for  the  maintenance  of  rights. 
Even  the  violator  of  law  wills  the  enforcement  of  the  law 
upon  every  member  of  society,  and  therefore  upon  himself. 
He  merely  takes  his  chances  for  a  greater  personal,  temporary 
good  for  himself  by  evasion  of  it. 

^  Cf,  Aristotle,  Nicomaehean  Ethics^  iii,  2,  i. 
*  Cf.  Green,  Political  OUigations^  p.  132. 
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In  brief,  the  case  is  this :  By  virtue  of  a  recognition  of 
persons  as  ends  in  themselves  there  arises  the  idea  of  the 
rights  of  persons,  and  therefore  also  a  common  interest 
in  the  maintenance  of  these  rights  by  the  combined  force  of 
all.  To  this  end  the  state  is  organized — to  centralize  the 
force  of  the  whole  upon  the  individual.  For  the  realization 
of  rights,  therefore,  two  conditions  are  essential :  a  concep- 
tion of  persons  as  possessing  rights  because  of  their  char- 
acter as  persons^  and  the  collective  enforcement  of  these 
rights.  Or,  as  Green  says,  force  co-operates  "with  those 
ideas  without  which  rights  could  not  exist." ' 

2.  The  Organic  Theory  of  the  State.  What,  now,  is  the 
character  of  the  political  organization  in  which  the  citizen 
freely  participates  for  the  realization  of  himself?  Is  the  state 
a  mere  aggregate  of  individuals,  a  social  organism,  or  an  as- 
sociation of  individuals  psychically  united  by  a  common 
interest  in  common  ends?  An  answer  to  this  question  will 
throw  light  upon  the  nature  of  the  state  and  also  upon  cer- 
tain principles  of  taxation,  particularly  respecting  the  basis 
of  taxation  and  the  exemption  of  the  minimum  of  subsistence. 
Our  own  answer  has  practically  been  given  in  the  preceding 
discussion,  but  we  may  re-enforce  our  argument  by  a  brief 
consideration  of  the  opposing  theories. 

The  theory  that  the  state  is  a  mere  aggregate  of  individ- 
uals need  not  detain  us  long,  as  there  are  few,  outside  of  the 
anarchist  or  the  extreme  individualist,  who  would  maintain 
so  irrational  a  doctrine.  Clearly,  a  mere  aggregate  of  indi- 
viduals cannot  make  a  society,  or  a  social  group,  any  more 
than  a  mere  sum  of  sensations  can  issue  in  knowledge.  So- 
ciety, like  knowledge,  implies  unity  in  multiplicity,  but  such 
unity  is  possible  only  if  there  is  a  common  principle  that 
pervades  the  multiplicity — ^the  individuals  or  sensations — 

^  Cf.  Green,  FoUHcal  OMt^ationSf  p.  140. 
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and  binds  them  together  about  a  common  idea,  purpose  or 
end.     Without  this  uniting  principle  there  can  be  no  society. 

But  is  the  unity  that  makes  society  an  organic  unity?  Is 
society — the  state — an  organism?  Such  has  been  the  ac- 
cepted doctrine  of  widely  different  schools  of  thought,  as 
Spencer  on  the  one  side  and  German  philosophers  and  econ- 
omists on  the  other  side.  The  theory  of  the  social  organism 
is  to-day  one  of  the  most  widely  accepted  doctrines  respect- 
ing society  or  the  state.'  That  there  is  a  striking  analogy 
between  the  structure  of  the  state  and  an  animal  organism 
there  can  be  no  doubt ;  and  that  this  analogy  is  helpful  to  a 
clearer  understanding  of  the  nature  of  the  state  must  also  be 
admitted.  But  it  is  a  poor  logic  that  argues  from  an  anal- 
ogy of  structure  to  an  identity  of  character  or  nature.  In- 
deed, the  analogy  even  with  qualification  is  quite  as  harmful 
as  helpful,  since  it  is  suggestive  of  an  entirely  erroneous  con- 
ception of  the  relation  of  the  individual  to  the  state,  and  log- 
ically carried  out  would  lead  to  strange  conclusions  in  prin- 
ciples of  taxation,  as  in  political  matters  generally.  Upon 
the  whole  I  believe  it  to  be  in  the  interest  of  scientific  truth, 
notwithstanding  certain  similarities,  to  abandon  the  analogy 
entirely,  not  only  because  of  its  misleading  tendencies  but 
because  in  its  most  important  features  the  analogy  is  entirely 
false.  Without  attempting  a  detailed  criticism  I  would  men- 
tion three  facts  any  one  of  which  is  sufficient  to  overthrow 
the  doctrine  that  the  state  is  a  social  organism.  These  are : 
I.  Differences  in  the  character  of  the  units;  2.  diflferences 
in  sentiency  of  organism  and  society.  3.  differences  in  the 
end  of  the  units  and  the  whole.* 

I.  The  units  of  an  organism  diflfer  from  those  of  a  society 

'  It  is  interesting  to  note  that  there  is  a  growing  tendenqr  among  American 
authors  to  reject  the  organic  theory  of  society,  as  notably,  Giddings,  Willonghby 
and  Fairbanks. 

"See  Spencer,  PrindpUs  of  Sociology^  VoL  I,  pp.  478-9. 
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or  state,  in  their  discreteness,  their  mobility,  their  conscious- 
ness, (a)  The  units  of  an  organism  are  concrete,  material 
things  physically  united,  though  endowed  also  with  the  phy- 
sical principle  of  life.  The  units  that  compose  a  state  are 
materially  discrete,  though  being  essentially  psychical  in 
their  nature  are  psychically  united.  (*)  The  physically 
united  unit  of  the  organism  is  immobile  and  performs  a  spe- 
cific function  in  a  specific  portion  of  the  organism.  The 
psycho-physical  unit  of  the  state  being  discrete  has  great 
mobility,  and  performs  various  functions  in  various  portions 
of  the  body  politic,  (r)  Not  only  is  the  social  unit  endowed 
with  mobility,  but  it  has  also  consciousness,  indeed,  self-con- 
sciousness. It  has,  thus,  the  capacity  of  the  self-direction 
of  its  movements  and  activities  in  the  pursuit  of  various  pur- 
poses that  it  sets  before  itself  as  desirable  to  attain.  Hence 
its  ability  to  attach  itself  to  this  or  that  society — "  social 
organism  " — or  to  perform  functions  not  only  in  the  various 
groups — •'  organs  " — of  the  same  society,  but  also  at  one  and 
the  same  time  in  different  societies  or  states.  In  no  sense 
does  such  consciousness  and  such  self-direction  exist  in  the 
unit  or  cell  of  an  organism.  There  is,  in  brief,  all  the  differ- 
ence between  a  thing  and  a  person. 

2.  Again,  in  the  animal  organism  there  is  a  common  sen- 
sorium  for  the  whole  organism  which  is  the  center  of  its 
sentient  and  psychical  existence.  No  such  sensorium  exists 
for  the  state,  since  it  exists  only  in  corporeal  substance  and 
the  state  is  not  such  an  entity.  It  has  no  sentiency  or 
psychical  life  apart  from  that  manifested  in  its  unitary  parts, 
while  in  the  organism  there  is  no  sentiency  or  psychical  life 
apart  from  that  manifested  in  the  whole.  It  does  not  exist 
in  the  units  or  cells.  So  far  as  there  is  any  comparison,  in- 
deed, it  is  between  the  organism  as  a  whole  and  the  units 
that  make  up  a  state.  But  since  these  units  are  in  reality 
the  organism  with  which  the  comparison  would  be  made,  we 
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should  have  only  what  the  logicians  call  an  identical  prop- 
osition. 

3.  But  perhaps  the  most  decisive  difference  between  an 
organism  and  the  state  is  in  the  ends  of  the  units  and  of  the 
whole.  In  the  organism  the  cells — units — are  merely  con- 
tributory parts  in  the  life  of  the  whole  and  exist  only  for  the 
sake  of  the  whole.  They  have  no  end  of  their  own  and  no 
function  apart  from  the  specific  organism  to  which  they  be- 
long, and  apart  from  it  also  no  reality.  The  units  of  the 
''  social  organism/'  on  the  other  hand,  do  not  exist  for  the 
whole,  but  the  whole  exists  for  them,  for  their  development 
They  arc  ends  in  themselves,  have  functions  of  their  own  to 
perform  as  well  as  those  for  the  whole,  and  have  a  reality  of 
their  own.  But  the  organism,  as  such,  has  its  end  in  its  own 
existence,  while  the  state  has  its  end  in  the  highest  existence 
of  its  members — its  constituent  parts.  In  the  state  the 
whole  has  its  existence  in  and  for  the  parts ;  in  the  organism 
the  parts  exist  in  and  for  the  whole. 

These  objections,  to  which  others  might  be  added,  are  a 
sufficient  refutation  of  the  widely-accepted  doctrine  of  a 
social  organism.  But  if  the  organic  theory  of  society  is 
false,  so  also  is  the  extreme  individualistic  conception  af 
society.  If  the  state  is  not  an  organism  for  which  the  indi- 
vidual exists,  it  is  nevertheless  true,  as  we  have  seen,  that  it 
is  only  in  the  state  that  the  individual  has  his  highest  and 
most  complete  existence.  The  only  true  theory  lies  between 
the  two  extremes,  and  sees  the  mutual  dependence  of  the 
state  and  the  individual,  never  forgetting,  however,  that  the 
ultimate  factor  of  permanent  importance  is  the  individual* 
for  whose  end  all  else  is  at  bottom  subordinate. 

Important  conclusions  follow.  For  if  the  view  that  we 
have  held  is  the  true  one,  it  follows  that  the  individual  must 
contribute  to  the  support  and  maintenance  of  the  state,  but 
that  in  doing  so  his  own  personality,  and  therefore  ethical 
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considerations,  should  ever  be  kept  in  the  foreground.  But 
on  the  theory  of  a  social  organism  contributions  to  the  state 
should  be  determined  rather  by  principles  of  expediency 
than  by  ethical  principles,  since  the  ends  of  the  individual 
would  be  of  no  concern,  as  they  would  have  existence  only 
for  the  "  organism."  On  the  basis  of  an  extreme  individual- 
ism there  would  be  no  contributions  to  the  state,  or  if  so, 
only  voluntary  ones. 

3.  TAe  Nature  of  Sovereignty.  We  are  not  concerned 
with  all  of  the  characteristics  of  sovereignty,  but  only  with 
such  characteristics  as  have  any  importance  in  the  determina- 
tion of  principles  of  taxation.  We  shall,  therefore,  consider 
sovereignty  only  with  respect  to  its  dual  nature  and  the 
characteristics  of  each,  and  with  respect  to  the  rights  of  in 
dividuals. 

I.  By  common  consent  the  chief  attribute  of  sovereignty 
is  supreme,  coercive  power  over  the  lives  and  property  of 
individuals,  or  associations  of  individuals,  that  are  members 
of  a  state;  a  feature  that  is  common  to  no  other  social 
group.  But  sovereignty  is  something  more  than  supreme 
power — ^force ;  but  to  understand  its  twofold  character  it  is 
necessary  to  keep  in  mind  the  distinction  between  state  and 
government  so  clearly  and  forcibly  made  by  Professor  Bur- 
gess.' A  state  is  a  body  of  people  organized  as  a  body 
politic ;  a  government,  as  we  have  seen,  is  the  agent  of  the 
state,  the  instrument  for  eflfecting  its  will.  It  is  in  the  gov- 
ernment that  is  manifested  the  direct  exercise  of  sovereigfnty, 
but  the  source  of  this  power  is  in  the  people  back  of  the 
government.  It  is  the  former  that  the  statesman  or  lawyer 
ordinarily  has  in  mind,  but  to  the  political  philosopher  the 
latter  is  of  chief  importance.  The  former — the  sovereignty 
of  government — we  may,  with  Professor  Ritchie,*  call  legal 

*  Burgess,  Political  Science  and  Constitutional  I.aWt  Vol.  i,  p.  57. 
'  Ritchie,  Principles  of  State  Interference,  Appendix,  note  B» 
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sovereignty;  the  latter — the  sovereignty  of  the  people — 
ultimate  sovereignty.  More  definitely,  ultimate  sovereignty 
is  the  organized  will  of  a  people  respecting  life  and  prop- 
erty, liberty  and  justice,  or  the  conditions  of  human  de- 
velopment. Legal  sovereignty,  on  the  other  hand,  is  the 
immediate  exercise  of  supreme  power  in  accordance  with 
the  general  will  of  the  people. 

This  double  aspect  of  sovereignty  may  also  be  character- 
ized as  the  sovereignty  of  force  and  the  sovereignty  of  «////, 
or  objective  sovereignty  and  subjective  sovereignty,  a  view 
which  follows  from  our  conclusions  concerning  the  nature  of 
the  state.  The  force  of  the  state,  or  its  supreme  power,  and 
the  will  of  the  state  are  but  two  aspects  of  the  same  thing 
and  mutually  supplement  each  other.  For  will  implies  a 
conscious  activity  directed  towards  a  definite  end,  and  with- 
out such  activity  is  only  a  mere  subjective  wish.  So  also 
sovereign  force  of  a  people,  as  distinct  from  mere  force, 
implies  intelligent  direction ;  or  we  may  say  that  such  force 
is  intelligently  directed  will,  but  with  supreme  power  for  the 
execution  of  its  ends.  That  is,  the  intelligently  directed 
force  and  the  will,  necessarily  in  one  and  the  same  persons, 
are,  as  we  have  said,  obverse  sides  of  the  same  fundamental 
fact — willt  or  the  activity  of  will.  Hence,  the  sovereign 
power  of  the  slate  is  the  activity,  or  expression,  of  the 
sovereign  will  of  the  people  of  the  state,  and  are  related  as 
effect  to  cause.  The  primary,  subjective  fact  is  will ;  the 
immediate,  objective  fact  is  force,  power. 

If  we  consider  sovereignty  with  respect  to  its  sanction,  or 
to  the  extent  of  its  power,  we  meet  with  the  same  primacy 
of  will.  For  it  must  be  clear  that  the  sanction  for  the  exer- 
cise of  supreme  power  by  a  state,  apparently  in  the  fact  of 
the  power  itself,  is  in  reality  in  the  sovereign  will.  To  be 
otherwise  sovereignty  would  be  no  more  than  brute  force. 
Objectively  viewed,  indeed,  the  sanction  is  in  the  fact  of  the 
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possession  of  supreme  power,  but  without  the  originating 
and  directing  will  there  would  be  no  such  power,  nor  does 
the  power  extend  beyond  the  range  of  the  organized  will  of 
the  people,  the  sovereign  will  of  the  state.  But  for  the 
sovereign  will  there  can  be  no  sanction  outside  of  itself,  for 
will  is  a  fundamental  fact  so  far  as  our  purpose  is  concerned, 
since  we  have  not  to  do  with  the  metaphysics  that  traces  it 
to  the  supreme  will  imminent  in  the  human  will. 

So  likewise  with  respect  to  its  extent.  Sovereignty, 
indeed,  as  an  objective  fact  is,  by  its  very  definition,  un- 
limited in  the  degree  and  range  of  its  power,  since  there  can 
be  no  other  power  within  a  state  to  which  it  may  be  sub- 
ordinate. But  since  sovereignty  is  also  objectified  will  it  is 
conditioned  by  the  range  of  the  activity  of  that  will.  Thus, 
again,  will  is  the  ultimate  fact.  The  extent,  or  perhaps 
better  the  content,  of  sovereignty  is  determined,  therefore, 
by  the  character  of  the  will  which  it  represents ;  that  is,  by 
the  character  of  the  wills  of  the  persons  in  whom  the  sover- 
eign will  is  embodied.  Therefore,  though  in  a  sense  will  is 
a  law  unto  itself,  sovereign  will  is,  by  the  very  nature  of  the 
individual  and  the  nature  and  purpose  of  the  state,  an 
ethically  determined  will ;  for,  as  we  have  seen,  it  is  organ- 
ized will  directed  towards  the  good  of  every  person  repre- 
sented in  it. 

2.  Is  there,  then,  any  limitation  to  sovereignty,  or,  are 
there  rights  of  the  individual  as  against  the  sovereign  power? 
Politically,  it  must  be  admitted,  sovereignty  is  absolute  over 
life  and  property.  Under  no  other  condition  can  a  state 
endure.  The  right  of  the  state  to  exercise  compulsion  upon 
the  individual  has  been  sufficiently  discussed  in  discussing 
the  character  of  membership  in  the  state,  where  it  was  shown 
that  forced  obedience  is  justified  as  against  the  individual 
who  sets  his  selfish  will  in  opposition  to  the  general  will,  as 
in  the  violation  of  law,  the  non-payment  of  taxes ;  though 
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philosophically  there  is  much  truth  in  the  contention  of 
Hegel  that  the  criminal  wills  his  own  punishment,  wills» 
that  is,  the  direction  of  the  force  of  the  state  against  himself. 

But  are  there  no  limits  to  this  power  of  the  state  over  the 
individual  ?  Only  a  moral  limit.  And  hence  the  only  rights 
of  the  individual  against  the  state  are  moral  rights.  Polit- 
ically,  that  is  legally,  the  sovereignty  of  the  state  is  abso- 
lute ;  but  in  virtue  of  its  own  ethical  character,  as  well  as 
the  ethical  character  of  the  individuals  in  whom,  upon  whom 
and  for  whom  it  is  exercised,  it  is  subject  to  moral  limita- 
tions. Or,  there  are  rights  of  the  individual  that  the  sover- 
eign power  of  the  state  is  morally  bound  to  respect,  rights 
that  flow  from  the  very  law  of  his  being.  They  are  in  a 
very  true  sense  "  natural  rights."  They  do  not  depend  upon 
the  state  for  their  existence  as  rights^  but  only  for  a  more 
assured  reality.  As  Green  puts  it:  "  The  state,  or  the  sovr 
ereign  [he  means  the  government]  as  the  characteristic  insti- 
tution of  the  state,  does  not  create  rights,  but  gives  a  fuller 
reality  to  rights  already  existing."  *  Not  all  •'  natural "  rights 
are  made  legal  rights,  but  only  such  as  are  of  universal  in- 
terest; and  legal  rights  that  are  not  "natural"  or  moral 
rights  are  not  permanently  enforceable,  since  they  are  antag- 
onistic to  the  general  will,  to  the  prevailing  idea  of  right 

The  ridicule  so  commonly  heaped  upon  the  doctrine  of 
** natural  rights"  loses  its  force  if  the  distinctions  we  have 
made  between  sovereign  force  and  sovereign  will  be  insisted 
upon ;  and  only  by  such  distinctions  is  it  possible  to  arrive 
at  a  true  philosophy  of  taxation.  The  plea  for  justice  in 
taxation,  implied  if  not  expressed  in  almost  every  theory  of 
taxation,  is  proof  of  the  general  conviction  that  there  are 
"natural  rights"  of  the  individual  which  the  state  does  not 
create  but  should  enforce ;  that  the  sovereign  power  of  the 
state  ought  to  be  governed  by  definite  conceptions  of  these 
'  Political  OhligoHom^  p.  138. 
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rights,  by  ideas  of  justice;  that  the  state — individuals  in 
association — no  less  than  the  individual,  should  be  ethically 
determined.  No  other  conclusion  is  possible  from  the  con- 
ception of  the  state  upheld  in  this  chapter,  which  conceives 
it  to  be  the  purpose  of  the  state  to  enforce  right  and  justice 
to  the  end  of  the  highest  realization  of  the  individual.  The 
right  to  develop,  to  realize  himself,  is  fundamental  to  every 
individual,  and  this  implies  a  right  to  the  means  necessary 
to  attain  the  end,  but  with  a  recognition  of  the  equal  rights 
of  others.  These  rights  of  the  individual  necessarily  in- 
volve obligation  on  the  part  of  the  state,  whose  very  essence 
it  is  to  provide  these  conditions,  to  make  possible  this  de- 
velopment. It  is  by  virtue  of  these  facts — this  conception 
of  the  state — that  ethical  principles  in  taxation  are  de- 
manded; and  it  is  in  accordance  with  them  that  ethical 
principles  must  be  determined. 

Our  conception  of  the  nature  of  rights  of  the  individual, 
and  of  the  corresponding  obligations  of  the  state,  may  per- 
haps be  made  clearer  by  an  illustration.  Take,  for  example, 
the  question  of  property  rights.  The  right  to  property,  it 
is  usually  assumed,  is  a  purely  legal  creation,  property  being 
a  question  of  law  and  not  of  right.  From  the  legal  point  of 
view  this  is  entirely  correct;  but  the  statement  expresses 
only  a  half-truth.  Propert>',  that  which  is  one's  own,  is  also 
an  economic  good,  produced  directly  or  indirectly  by  indi- 
vidual exertion  for  the  satisfaction  of  human  needs,  by  which 
the  self  is  realized.  Such  economic  **  good,"  therefore,  be- 
longs of  right — ^a  moral,  **  natural "  right — to  the  individual 
as  his  own,  his  property,  because  it  is  the  objective  expres- 
sion of  his  eflTort  to  provide  the  material  means,  not  only  of 
life  but  for  individual,  human  advancement.  Or,  to  borrow, 
again,  Hegelian  terminology,  property  is  the  outward  mani- 
festation of  one's  self;  is,  in  a  sense,  the  objectified  self. 
Property  as  a  legal  right  is  only  a  confirmation  by  the  gov- 
ernment of  an  already  existing  moral  right. 
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The  moral,  or  "  natural,"  right  to  property  the  state  is 
bound  to  respect  in  its  demands  upon  the  individual,  as  it 
respects  the  right  to  individual  development.  And,  in  fact, 
this  right  to  private  property  in  the  product  of  one's  own 
labor  has  been  recognized  from  the  very  beginning  of  eco- 
nomic life.  The  case  is  quite  different  with  land,  which  as 
a  common  inheritance  was  first  held  in  common  and  only 
later,  partly  as  a  matter  of  expediency  and  partly  from  a  gen- 
eral recognition  of  the  right  to  the  improvements  made  upon 
the  land,  was  made  private  property.  As  Locke  puts  it, 
whenever  one's  own  labor,  which  is  his  own,  is  added  to  a 
natural  object  "the  common  right  of  other  men"  is  ex- 
cluded.' To  this  right  to  the  products  of  one's  own  labor 
the  government  gives  a  legal  existence. 

If  there  is  only  a  legal  right  to  propert}',  if  property 
has  only  legal  existence  created  by  the  sovereign  power  of 
the  state,  or  by  the  government  acting  for  it,  there  can  be  no 
question  of  the  rights  of  the  individual  to  any  economic 
goods  which  the  state  may  demand,  or  of  the  obligations  of 
the  state  respecting  them.  Expediency,  not  justice,  would 
supply  the  norm  for  taxation.  But  if  property,  that  is  eco- 
nomic goods,  belong  of  right  to  the  producer  of  them,  as 
representing  his  effort  and  sacrifice  to  realize  the  possibilities 
of  his  nature,  then  this  right  should  be  recognized  as  funda- 
mental in  the  determination  of  principles  of  taxation.  Ex- 
pediency must  give  place  to  justice. 

The  preceding  theory  of  the  nature  of  the  state  and  the 
individual,  involving  reciprocal  rights  and  obligations,  will 
be  assumed  as  the  basis  of  the  following  discussion  of  just 
principles  of  taxation.  The  marked  feature  of  this  theory  is 
the  emphasis  that  it  gives,  at  least  by  implication,  to  the 
idea  that  the  problem  of  taxation  is  an  ethical  one :  that  in 
taxation  as  in  other  matters  the  good  of  the  individual  is  the 

'  Locke,  Civil  Covernmeni^  ch.  ▼,  sec  37. 
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{act  of  fundamental  importance,  the  ultimate  object  towards 
which  the  operations  of  the  state  must  tend;  that,  in  fine, 
the  view-point  of  the  problem  of  taxation,  as  of  all  social 
phenomena,  is  man.  There  will,  however,  be  no  attempt  to 
make  this  theory  the  basis  of  new  and  startling  conclusions. 
The  object  of  this  study  is  rather,  upon  the  basis  of  a  theory 
of  the  state  that,  it  is  believed,  best  explains  its  philosophy^ 
to  ascertain  the  true  philosophy  of  taxation ;  upon  this  basis 
to  discover,  by  analysis  and  criticism  of  existing  theories, 
the  true  principles  of  taxation ;  and  above  all  to  give  them 
a  rational  justification,  and  not,  as  is  commonly  done,  merely 
assume  the  justice  of  certain  principles  without  full  consid- 
eration of  all  that  is  implied  in  the  mutual  relations  of  the 
state  and  the  individual. 


CHAPTER  III 

TAXATION,  ECONOMICS  AND  ETHICS 

I.  Taxation 

I.  The  Nature  of  a  Tax.  In  the  preceding  chapter  we 
have  learned  that  the  state  is  an  organization  of  persons 
effected  for  the  realization  of  a  common  end,  a  common 
"  good  " — a  good  that  is  "  common  "  because  it  is  the  good 
of  every  member  of  the  state ;  that  this  "  good  "  is  from  one 
point  of  view  the  attainment  of  right  and  justice,  while  ulti- 
mately it  is  the  fullest  realization  of  the  personalities  of  the 
individuals  who  in  their  organized  totality  constitute  the 
state ;  that  primarily  necessary  for  carrying  out  the  ends  of 
the  state  is  the  establishment  of  government — an  organiza- 
tion within  the  state — charged  with  the  general  purpose  of 
acting  as  the  executive  agent  of  the  collective  will  of  the 
state. 

Thus  we  find  that  a  government,  as  the  agent  of  the  state 
in  the  realization  of  right  and  justice  and  in  the  maintenance 
of  conditions  for  the  highest  possible  human  development,  is 
a  fundamental  collective  need  indispensable  to  every  indi- 
vidual, to  tv^ry  person.  Now  such  a  government  is  not  a 
mere  subjective  idea ;  it  is  also  an  objective  fact,  consisting 
as  it  does  of  a  body  of  persons  selected  for  the  performance 
of  its  functions,  for  executing  the  will  of  the  people — ^the 
state.  But  that  these  persons  may  perform  the  functions  of 
government,  certain  material  conditions,  or  means,  are  neces 
sary.  Hence  the  need  of  a  government,  and  so  the  needs  of 
government,  involve  two  classes  of  needs :  personal  service 
379]  43 
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and  material  goods.  But  since  the  persons  who  act  as  the 
government  retain  their  individuality — therefore  their  per- 
sonal wants  satisfied  by  means  of  economic  goods — demand 
for  their  services  resolves  itself  into  a  demand  for  economic 
goods,  or  the  means  for  their  procurement.  Thus,  directly 
or  indirectly,  the  whole  needs  of  a  government  may  be 
summed  up  in  the  need  for  economic  goods ;  on  the  one 
hand,  food,  clothing,  shelter,  etc.,  for  the  governing  class; 
and  on  the  other  hand,  land,  buildings  and  such  equipment 
as  is  necessary  to  provide  place  and  material  for  the  per- 
formance of  the  service,  for  the  preservation  of  records,  etc., 
and  armament,  ships  and  other  essentials  for  national  de- 
fense, both  of  which  conditions  are  essential  for  the  mainte- 
nance of  government.  Immediately  and  directly,  however, 
the  need  of  government  is  revenue — money — by  means  of 
which  it  can  procure  both  service  and  the  material  goods 
necessary  for  the  performance  of  its  functions. 

In  the  past  the  services  and  material  goods  required  by  a 
government  have  been  procured  in  a  variety  of  ways :  By 
tributes  and  booty,  by  feudal  services,  grants,  aids,  etc. ;  by 
the  cultivation  of  crown  lands,  and  by  direct  service  to  the 
state — as  military  duty  and  the  corvee;  and  latterly,  in- 
directly by  means  of  revenue  collected  in  the  form  of  money 
from  the  citizens  of  the  state  in  which  the  government  in 
question  exercises  its  functions.*  In  earlier  times  tributes 
and  booty  constituted  the  principal  source  of  revenue,  in 
medieval  times  feudal  dues  and  crown  lands  were  the  most 
important  source,  but  in  the  modern  civilized  state  the  chief 
source  of  revenue  is  taxation — money  contributions  from  the 
whole  people — though  fees,  fines  and,  in  some  countries, 
government  lands  and  industries  yield  a  not  unimportant 
part  of  the  total  revenue.  We  are  concerned,  however, 
neither  with  the  history  of  governmental  revenue,  nor  with 

*  See  Wagner,  Finatunoissenscha/i,  ii,  tec  103  et  teq. 
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a  study  of  the  principles  underlying  the  various  kinds  of 
revenue,  but  solely  with  the  principles  that  should  deter- 
mine the  collection  of  that  revenue  which  comes  from  taxa- 
tion. 

What,  in  brief,  is  the  nature  of  the  tax,  whose  princi- 
ples we  seek  to  determine?  Numerous  definitions  of  a 
tax  have  been  given,  though  not  with  complete  success, 
since  too  great  precision  is  attempted  in  a  single  sentence. 
For  our  purpose,  at  least,  it  is  better  to  state  the  funda- 
mental idea  of  a  tax  and  afterwards  to  note  its  leading  char- 
acteristics. Otherwise  there  will  be  inaccuracy  of  statement, 
or  the  need  of  too  many  qualifications.  I  would,  therefore, 
define  a  tax  as  a  contribution  from  individuals  out  of  their 
private  property  for  the  maintenance  and  defense  of  govern- 
ment, to  the  end  that  it  may  perform  its  functions  and  the 
ends  of  the  state  be  realized.  The  fact  that  contributions 
from  private  property  are  necessary  for  the  support  and  ex- 
penses of  government  results,  in  part,  from  the  change  from 
collective  to  private  economy,  and  in  part,  also,  from  the 
gift  or  sale  of  crown,  or  national  property,  to  individuals  as 
private  property;  in  a  word,  to  the  fact  of  private  property. 
And  so  long  as  the  system  of  private  property  subsists 
individuals  must  contribute  from  their  property  for  the  sup- 
port of  government.  But  whether  the  individual  is  a  mem- 
ber of  the  state  to  whose  government  he  contributes  is  a 
matter  of  no  importance.  The  fact  is  that  contributions  are 
due  from  all  (with  exceptions  to  be  noted  later)  over  whom 
a  government  may  directly  exercise  jurisdiction,  as  with 
respect  to  their  property,  or  for  whom  any  of  its  functions 
may  be  directly  performed,  as  for  the  defense  of  their  per- 
sons or  property. 

In  viewing  the  tax  as  a  *  contribution '  we  have  regarded 
it  solely  from  the  point  of  view  of  the  individual,  and  we 
believe  that  this  point  of  view  is  justified  by  a  true  philos- 
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ophy  of  the  state  as  emphasizing  the  most  distinctive  fea- 
ture of  a  tax,  philosophically  considered.  But  it  must  be 
admitted  that  there  is  another  aspect  to  a  tax,  the  point  of 
view  of  the  government.  And  from  this  point  of  view  the 
tax  may  be  considered  as  a  method  of  procuring  a  revenue 
to  meet  the  expenses  of  the  government  by  means  of  col- 
lections from  the  private  property,  or  income,  of  individuals. 
From  the  point  of  view  of  the  individual,  therefore,  a  tax  is 
a  '  contribution,'  from  the  point  of  view  of  the  government, 
a  'collection.' 

2.  Characteristics  of  a  Tax.  The  tax  regarded  as  a  'con- 
tribution '  or  as  a  '  collection,'  or  as  both,  does  not  reveal  its 
full  nature,  but  only  its  general  feature.  Particularly  im- 
portant to  a  clearer  understanding  of  the  nature  of  a  tax  are 
two  characteristics  that  are  in  part  suggested  by  its  general 
feature  as  described  above,  (i)  First,  the  question  whether 
a  tax  is  a  tax  upon  persons  or  property;  (2)  Second, 
whether  the  tax  is  voluntary  or  compulsory.  Both  ques- 
tions are  of  importance,  not  only  because  their  answers  will 
throw  light  upon  the  nature  of  the  tax,  but  because  import- 
ant principles  of  taxation  depend  upon  their  determination. 

( I )  In  the  first  place,  then,  is  a  tax  imposed  upon  persons 
or  upon  property  ?  That  a  tax  is  nominally  levied  upon 
property  no  one  will  question.  But  is  the  tax  in  reality,  in 
its  essence^  a  tax  upon  property  ?  Economically  speaking, 
or  viewed  as  an  objective  phenomenon,  a  tax  is  undoubtedly 
upon  property.  A  government  requires  economic  goods  in 
the  form  of  a  money  revenue  to  defray  its  expenses  in  the 
performance  of  its  functions;  and  this  revenue  is  obtained 
by  a  collection  made  upon  the  private  property  of  individ- 
uals. Government,  in  brief,  requires  property  and  procures 
it  by  assessments  upon  property  and  collections  of  property. 
But  this  view  of  a  tax  explains  only  its  external  and  me- 
chanical character,  its  formal  character. 
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But  as  the  nature  of  things  in  general,  so  also  the  nature 
of  a  tax  is  not  determined  by  its  formal  character,  but  by  its 
subjective  idea,  its  subjective  character.  And  the  subjective 
character  of  a  tax  is  not  determined  by  the  formal  relation 
of  a  government  to  economic  goods,  but  by  the  relation  of 
a  state  to  the  persons  in  whom  and  for  whom  it  has  its  ex- 
istence. For,  as  we  have  seen,  a  state  consists  of  persons 
organized  as  a  body  politic  and  has  for  its  purpose  their 
gradual  development  and  perfection.  State  and  persons  are 
interdependent  and  correlative  to  each  other.  Consisting  ol 
persons,  the  state  has  direct  relation  only  to  persons  and  de- 
pendence upon  persons.  Government  being  the  agent  of 
the  state,  it  is  a  necessary  incident  to  it,  and  hence  its  main- 
tenance and  support  is  a  requisite  to  the  maintenance  and 
support  of  the  state.  And  as  the  agent  of  the  state  the  de- 
pendence of  the  government  for  support  is  necessarily  the 
same  as  that  of  the  state,  that  is,  upon  persons.  The  rela- 
tion, we  repeat,  is  to  persons  and  the  dependence  upon  per- 
sons. This  is  involved  in  the  very  idea  of  the  state.  More- 
over, as  the  state,  and  so  the  government,  exists  for  persons 
and  is  a  necessity  to  persons,  the  obligation  of  support  must 
rest  upon  persons,  as  the  necessity  of  support  is  a  necessity 
to  persons.  Neither  necessit}'  nor  obligation  could  rest  upon 
property  as  such,  though  property  is  edsential  to  state  and 
government.  The  tax  is  and  can  be  nothing  else  than  a  tax 
upon  persons,  at  least  upon  our  assumption  of  the  true  con- 
ception of  the  state.  Nor,  indeed,  is  the  subjectivity  of  the 
tax,  as  a  tax  upon  persons,  any  less  apparent  when  viewed 
from  its  economic  standpoint  if  only  the  subjective  character 
of  property  be  considered.  For,  subjectively  considered, 
property  is,  as  wc  saw,  the  objectified  self;  and  hence  a  tax 
upon  property  becomes  indirectly  a  tax  upon  persons,  upon 
personal  productive  capacity  and  ability,  upon  the  economic 
means  of  satisfying  personal  wants«  and  thus  upon  the  entire 
personality  of  the  taxpayer. 
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Thus,  whether  we  consider  the  tax  with  respect  to  its  ne- 
cessity to  the  individual  and  to  the  corresponding  individual 
responsibility  and  obligation  (involving  the  relation  of  the 
individual  to  the  state),  or  with  respect  to  its  economic  re- 
lation to  the  individual,  it  is  equally  evident  that,  while  em- 
pirically and  objectively  viewed,  a  tax  is  upon  property, 
ideally  and  subjectively  viewed  it  is  upon  persons.  And  it 
may  be  added  that  this  subjective  character  of  the  tax  has 
far-reaching  results.  It  supplies  the  key  not  only  to  the 
true  philosophy  of  taxation  but  to  the  principles  by  which 
it  should  be  governed.  It  also  furnishes  the  key  to  the 
solution  of  many  otherwise  difficult  problems  in  taxation, 
and  consistently  adhered  to  avoids  much  error  and  confusion 
of  ideas.  "  The  subjectivity  of  the  tax,"  says  Vocke,  "  is  the 
Ariadne  thread  that  must  be  firmly  held  if  one  would  avoid 
a  multitude  of  dangerous  mistakes  and  escape  from  the  laby- 
rinth of  obscure  (unklar),  if  also  old  views."  * 

(2)  Granting  that  a  tax  is  a  tax  upon  the  person,  is  the 
tax  contribution  voluntary  or  compulsory?  Again,  it  is 
necessary  to  distinguish  between  the  objective  and  the  sub- 
jective character  of  the  tax,  between  the  objective  fact  and 
the  subjective  idea.  As  objectively  considered  from  the 
view-point  of  political  science,  or  of  the  government,  the 
payment  of  taxes  is  necessarily  compulsory.  Compulsion, 
in  fact,  is  a  necessary  prerogative  of  objective  sovereignty, 
and  a  necessary  consequence  of  the  right  of  the  state  to  be. 
So  dominant,  indeed,  is  this  aspect  of  the  tax  that  the  idea 
of  compulsion  has  become  a  central  feature  in  all  of  the 
definitions  of  a  tax  by  both  the  legist  and  the  economist,  the 
statesman  and  the  financier.  Yet,  historically,  the  begin- 
nings of  the  tax,  as  occasional  "aids,"  "grants"  and 
"  donations,"  were  entirely  voluntary ;  and  only  gradually, 
with  the  change  of  society  from  status  to  contract  and  the 

^  Vocke,  Die  Abgaben^  Auflagen  und  die  Steuer,  p.  472. 
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growing  insufficiency  of  other  sources  of  revenue,  did  lhes6 
contributions  become  regular  and  compulsory/  And 
curiously  enough,  as  the  consciousness  of  the  unity  and 
universality  of  interest  in  a  stable  government  has  developed, 
and  particularly  with  the  rise  of  the  democratic  state^  th6 
compulsory  character  of  tax  contributions  has  become  more 
universal  and  more  rigid. 

But  the  compulsory  feature  of  the  tax  represents  only  onfe 
side  of  the  question,  either  historically  or  philosophically. 
For,  correlated  with  the  fact  of  an  enlarged  range,  and  the 
rigidity  of  compulsion,  is  the  further  fact  that  with  the 
growth  of  a  more  definite  consciousness  of  our  citizenship, 
and  of  the  vital  relations  that  we  sustain  to  the  state  and  th^ 
state  to  us,  there  develops  the  conviction  of  an  obligation  to 
contribute  towards  the  support  of  the  government,  and  at 
the  same  time  the  right  of  the  government  to  exact  the  con* 
tribution.*  And,  indeed,  this  conviction  attests  the  voluntary 
character  of  the  tax,  at  least  where  its  true  nature  has  beeA 
duly  reflected  upon.  Nor  is  the  voluntary  character  of  the 
tax  a  mere  subjective  concept  arising  from  conscious  re- 
flection upon  the  nature  of  a  tax.  Taxes  are  in  fact  volun- 
tarily paid,  even  though  the  attempt  is  almost  universally 
made  to  evade  a  part  of  them,  or  a  protest  is  made  against 
their  amount.  At  least  in  all  cases  of  pure  democracy,  or 
of  representative  governments  elected  by  the  people,  the 
people  voluntarily  agree,  directly  or  indirectly,  to  tax  them- 
selves. As  was  pointed  out  when  discussing  the  character 
of  membership  in  a  state,  the  people  who  voluntarily  make 
up  a  state  voluntarily  agree  to  tax  themselves  for  its  support 
and  maintenance ;  and  only  here  and  there  the  self-seeking 
individual  endeavors  to  make  himself  an  exception  to  the 
general  rule,  and  upon  such  it  is  agreed,  individually  and 

*  Set  Seligman,  Essays  in  TaxaHoit,  pp.  1-7. 

•  Cf,  Cohn,  TA^  Science  of  Finance^  sec.  192. 
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collectively,  that  compulsion  shall  be  applied,  the  voluntary 
and  compulsory  character  of  a  tax  thus  implying  each  other. 

But  not  only  is  the  idea  of  voluntary  taxation  implied  in 
the  voluntary  character  of  membership  in  a  state,  it  is  a 
necessary  consequence  of  the  subjective  idea  of  the  tax  and 
of  the  state.  If,  as  we  have  maintained,  the  fundamental 
basis  of  the  state  is  will,  then  the  same  will  that  creates  the 
state  must  will  to  provide  the  means  for  its  maintenance ; 
that  is,  contribution  for  the  support  of  the  state  is  a  volun- 
tary act.  Any  other  theory  can  rest  only  upon  the  pre- 
supposition that  arbitrary  force  is  the  sole  foundation  of  the 
state,  thus  failing  to  distinguish  between  the  empirical  state 
and  the  Concept  state. 

Nevertheless,  the  subjective  idea  of  taxation  docs  not 
exclude  the  idea  of  compulsion.  On  the  contrary,  compul- 
sion, we  repeat,  is  in  the  voluntary  conception  of  the  tax ;  a 
fact  that  must  become  apparent  the  moment  that  we  reflect 
upon  the  distinction  between  the  general  will  and  the 
individual  self  seeking  will,  between  the  social  will  of  the 
individual  and  his  purely  personal  will,  if  we  may  be  allowed 
the  distinction.  In  any  case,  however,  only  the  subjective 
idea  of  the  state  and  the  subjective  idea  of  taxation  can  fur- 
nish a  basis  for  ethical  principles  of  taxation,  for  if  force  is 
the  sole  factor  in  the  problem  there  can  be  no  question  of 
principles,  but  only  of  policy;  still  less  a  question  of  ethical 
principles.  But,  in  fact,  even  the  objective  right  of  compul- 
sion, as  in  the  enforcement  of  the  law  of  universality,  tests 
upon  the  subjective  idea,  or,  perhaps  better,  the  subjective 
fact. 

3.  TAf  Limits  of  Taxation.  Granting  the  power  of  the 
state  to  impose  taxes  as  a  sovereign  right — a  right,  however, 
that  has  its  source  in  the  general  will — ^are  there  any  limits 
to  the  taxing  power?  If  the  question  be  made  to  refer  to 
the  state  proper  it  must  be  said  that  no  theoretical  limits  to 
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taxation  can  be  assigned;  for  if  the  state  is  the  people 
organized,  and  represents  their  collective  will,  there  can  be 
no  limit  to  its  power  other  than  that  which  it  determines  for 
itself,  that  is,  which  is  determined  by  the  general  will  in 
view  of  common  ideals.  But  in  view  of  the  fact  that  the 
government,  as  the  agent  of  the  state,  is  the  practical  taxing 
power,  it  is  with  reference  to  the  government  that  the  ques- 
tion has  its  real  significance. 

In  discussing,  then,  the  limits  of  the  power  of  the  govern- 
ment in  taxation  we  shall  pass  over  all  specific  reference  to 
the  individual,  since  this  phase  of  the  question  constitutes 
the  essence  of  the  main  burden  of  our  thesis.  Here  we  wish 
only  to  note  a  few  general  observations,  particularly  respect- 
ing the  amount  of  the  tax  burden.  And  in  the  first  place, 
it  may  be  observed  that  the  limits  are  relative,  not  absolute ; 
and  that  while  no  a  priori  rule  can  be  given  for  the  limita- 
tion, there  are,  nevertheless,  both  theoretical  and  practical 
limitations.  In  a  general  way  we  may  classify  the  limita- 
tions under  the  following  heads:  political,  ethical,  economic. 

( I )  Politically  speaking  the  power  of  a  government  in 
taxation  is  theoretically  limited  by  its  creator,  the  state ;  and 
most  commonly  the  limit  finds  objective  expression  as  a  con- 
stitutional limitation,  especially  under  constitutional  govern- 
ments. That  is,  the  will  of  the  people  is  the  final  judge. 
More  than  this,  in  all  representative  governments  the  people 
theoretically  exercise  a  direct  control  over  the  amount  of  the 
tax  in  the  choice  of  their  representatives.  Unfortunately, 
however,  owing  to  party  machinery  and  political  methods, 
the  control  of  the  people  is  very  largely  theoretical  only. 
Where,  indeed,  the  government  falls  into  the  hands  of  a 
"political  aristocracy" — ihe  politicians — the  people  retain 
only  the  semblance  of  power,  while  the  government  becomes 
practically  absolute. 

And  yet  there  ar^  practical  limitations,  for  if  the  burden 
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becomes  too  oppressive  there  is  always  danger  of  a  revolu- 
tion, such,  for  example  as  the  Revolution  of  1789;  unless, 
perchance,  the  oppression  successfully  passes  a  point  where 
resistance  becomes  hopeless,  as  is  apparently  the  present 
condition  of  Italy  and  Spain.  In  countries  of  greater  en- 
lightenment and  a  larger  freedom  there  is  the  restraint  that 
the  fear  of  being  deprived  of  office,  through  the  ballot,  con- 
stantly exercises.  Such  a  limit  is,  however,  very  indefinite. 
It  depends  in  part  on  the  ability  of  the  governing  power  to 
throw  the  burden  on  those  who  have  practically  the  least 
political  power;  in  part  on  the  ability  to  use  the  more  or 
less  deceptive  method  of  creating  public  debts.*  Thus,  po- 
litically a  government  has  in  practice  a  wide  range  of  discre- 
tion in  the  use  of  its  taxing  power,  even  the  constitutional 
restraint  being  very  largely  negatived  in  the  fact  that  the 
government  interprets  the  constitutional  limitations  put 
upon  it. 

(2)  But  though  a  government  has  a  large  range  in  taxa- 
tion politically,  there  are  certain  ethical  limitations  that  are 
incumbent  upon  it,  for  the  government  is,  after  all,  consti- 
tuted of  moral  agents.  Still,  no  definite  moral  rule  of  limi- 
tation can  be  assigned.  All  that  can  be  said  is,  that  since 
the  government  is  the  agent  of  the  state  in  making  condi- 
tions possible  for  the  highest  human  development,  it  is 
morally  bound  to  consider  the  effects  of  any  taxation  in 
retarding  this  development.  But  such  a  limit  is  relative.  It 
depends,  on  the  one  side,  on  the  functions  that  are  assigned 
to  the  government,  and,  on  the  other  side,  on  the  national 
wealth,  on  the  economic  condition  of  the  people.  But  the 
functions  of  government  are  themselves  relative" — relative, 

'  C/,  Adams,  Pudiu  Debts,  ch.  ii  and  pp.  41-2. 

"The  theory  of  the  relativity  of  the  functions  of  government  was  warmly  criti- 
cised by  the  Hegelian  scholar.  Dr.  W.  T.  Hams,  in  a  discussion  following  a  paper 
by  the  writer  on  <*  The  Functions  of  Government." 
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that  is,  to  the  habits  and  customs  of  a  people,  to  their  ideals, 
their  intellectual  and  moral  status,  their  industrial  life,  their 
political  and  economic  freedom.  The  main  ethical  problem 
of  a  government  in  taxation,  however,  is  the  just  distribution 
of  the  burden,  a  question  we  need  not  discuss  here. 

(3)  Economically,  also,  the  limitations  of  taxation  have 
the  same  relative  character  that  they  have  ethically,  the  same 
indefiniteness,  the  same  want  of  definite  rule.'  Neither  a 
fixed  percentage  of  the  national  wealth,  nor  a  per  capita 
average  can  furnish  valid  criteria  for  judgment.  Hardly 
more  satisfactory  is  the  rule  that  would  limit  the  amount  of 
the  tax  upon  the  individual  to  a  fixed  proportion  of  his 
revenue.*  No  less  indefinite  is  the  rule  that  the  amount  of 
taxes  should  be  determined  by  the  needs  of  the  government, 
for  not  only  are  these  needs  relative  to  the  functions  of  the 
government,  but  their  satisfaction  is  conditioned  by  the 
national  wealth  and  general  economic  circumstances.  Of  far 
greater  importance,  since  it  conforms  both  to  the  ethical 
ideal  and  to  sound  economic  policy,  is  the  rule  of  Stein, 
sanctioned  by  Professor  Adams,^  that  the  amount  of  the  tax 
should  be  so  adjusted  as  to  maintain  a  due  proportion  be- 
tween the  satisfaction  of  the  needs  of  the  state  and  the  needs 
of  the  individual.  True,  the  difficulty  of  this  rule  is  the  prac- 
tical determination  of  a  •*  due  proportion,"  a  problem  that  is 
very  largely  influenced  by  economic  and  ethical  conditions. 
The  solution  of  the  problem,  however,  is  made  theoretically 
simple  by  the  utilitarian  economists  by  an  application  of  the 
doctrine  of  marginal  utility.  But  for  reasons  that  will  be  given 
later,  utilitarian  economics  has,  to  my  mind,  a  very  limited 
application  in  public  finance,  being  subject  to  the  delusions 

*  Cf.  Wagner,^.  eU,<t  tecs.  i04-io6«  Cf,  mbo  Adams,  Public  Finance^  pp.  26-33* 
■See  Vaaban,  La  Dime  Koyali, 

*  Adams,  Thi  Sciinu  of  Finance^  p.  28. 
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that  are  so  common  in  reasoning  from  analogies.  Still,  the 
rule  is  economically  and  ethically  sound  as  a  rule  for  guid- 
ance. But,  perhaps,  the  most  practical  economic  rule  is  that 
taxes  should  not  be  so  large  as  in  any  way  to  impair  their 
source.  That  is,  the  economic  limitation  is  determined  by 
the  effects  of  taxes  upon  industries,  and  so  upon  the  sources  of 
revenue.  This  phase  of  the  question  we  will  discuss  under 
the  following  head. 

II.  Taxation  and  Economics 

The  economic  life  of  a  people  is  intimately  related  to  its 
social  life,  not  only  because  it  is  itself  a  phase  of  the  social 
life,  but  also  because  economic  goods  form  the  material 
basis  of  the  existence  and  usefulness  of  all  social  groups, — 
religious,  philanthropic,  scientific,  etc., — as  well  as  of  the 
political  group  itself.  That  is,  social  well-being  is  condi- 
tioned by  economic  well-being.  Whatever,  therefore,  affects 
the  economic  life,  or  the  economic  conditions  of  a  people, 
affects  also  its  social  and  so  its  individual  well-being.  Hence 
it  becomes  of  grave  importance  that  a  government  in  exer- 
cising its  power  of  taxation,  in  collecting  economic  goods 
from  individuals,  should  carefully  observe  any  economic 
effects  that  taxes  may  have,  whether  due  to  the  methods  of 
taxation,  the  amount  of  the  taxes,  or  to  other  causes. 

These  effects  we  cannot  stop  to  discuss  in  any  detail,  but 
must  confine  ourselves  to  pointing  out  some  of  their  more 
important  features  and  tendencies,  not  only  to  indicate  the 
character  of  the  problem  involved,  but  also  to  emphasize  the 
fart  that  justice  in  taxation  cannot  be  realized  except  by  due 
observance  of  economic  laws  and  principles.  For  while  this 
aspect  of  the  question  is  essentially  one  of  the  economics  of 
taxation,  rather  than  of  the  principles  of  taxation,  a  clear 
understanding  of  the  character  of  the  effects  of  a  tax  is  an 
indispensable  prerequisite  to  the  determination  of  principles ; 
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since  the  justification  of  principles  must  be  found  in  the 
effects  resulting  from  their  practical  application,  not  in  a 
priori  formulae.  Indeed,  it  is  because  of  the  influence  that 
taxation  has  upon  the  production,  distribution  and  consump- 
tion of  wealth  that  it  is  of  special  economic  and  ethical  im- 
portance to  consider  its  eflTccts,  since  these  have  an  import- 
ant bearing  upon  principles  of  taxation,  as  no  system  can  be 
just  which  unduly  and  unequally  aflfects  the  opportunities,  or 
material  means  of  development.  In  the  economic  effects 
of  a  tax,  therefore,  and  more  particularly  in  the  efTects  upon 
consumption,  is  to  be  found  an  important  factor  in  determin- 
ing the  justice  of  principles  of  taxation. 

I.  Taxation  and  Production,  The  question  specially  in- 
volved here  is  not  that  of  taxes  as  an  element  in  the  cost  of 
production.  It  goes,  indeed,  without  saying  that  tixes  must 
constitute  an  essential  element  in  the  cost  of  production  so 
long  as  government  shall  be  necessary  to  guarantee  the  pro- 
tection, security  and  order  that  make  production  possible, 
and  so  long  as  taxes  shall  be  necessary  for  the  support  of 
government.  More  strictly,  taxes  are  a  preliminary  expense 
that  make  the  conditions  of  production  possible ;  but  they 
are  none  the  less  a  necessary  part  of  the  cost.  Nor,  again, 
is  the  question  one  of  the  possible  use  of  taxes  to  further 
production  by  the  government,  as,  for  example,  by  the  pur- 
chase of  railroads  or  other  industries.  This  is  a  question  of 
policy  and  of  the  functions  of  government  as  well  as  an 
economic  question,  and  is  too  large  a  subject  to  be  consid- 
ered here.  No,  the  question  with  which  we  are  concerned, 
is  the  eflfect  of  taxes  upon  the  production  of  individuals,  and 
thus  upon  economic  progress  and  the  general  material  well- 
being  of  the  individual  and  of  society. 

Do,  then,  taxes  encourage  or  discourage  production?  To 
this  question  different  answers  have  been  given.  On  the  one 
side  there  is  the  doctrine  that  taxes  necessarily  stimulate 
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production,  a  theory  successfully  overthrown  by  Huo^e.' 
McCuIloch  accepts  the  reasoning  of  Hume  but  qualifies  his 
acceptance  with  the  statement  that,  "  it  is  undoubtedly  true 
that  the  desire  to  maintain  and  improve  their  condition* 
stimulates  most  men  to  endeavpr  to  discharge  the  burden  of 
additional  taxes  by  increased  industry  and  economy,  without 
allowing  them  to  encroach  on  their  means  of  subsistence,  or 
on  their  fortunes."*  On  the  other  hand,  J.  B.  Say,  who 
viewed  the  problem  from  a  different  aspect,  thought  it  *•  a 
glaring  absurdity  to  pretend  that  taxation  contributes  to  the 
national  wealth,"  since  "  capital  is  but  an  accumulation  of  the 
very  products  that  taxation  takes  from  the  subject  ;"3  that 
is,  since  the  source  of  a  tax  and  of  capital  is  one  and  the 
^ame,  and  to  increase  the  one  is  to  diminish  the  other. 

The  fact  of  the  case,  however,  is  that  general  positive 
statements  can  not  be  safely  made  on  either  side  of  the  ques- 
tion. The  effects  of  taxation  on  production  are  relative  to  a 
great  variety  of  circumstances  and  conditions,  and  these  a 
government  should,  as  far  as  possible,  take  into  account  in 
its  tax  systems  and  methods.  What  the  eflfects  of  a  tax 
^jpon  production  are,  depends,  in  fact,  very  largely  upon  the 
laws  of  shifting  and  incidence  in  taxation.  But  these  laws 
arc  by  no  means  simple  in  character ;  they  depend  upon 
many  conditioning  influences,  and  are  specific  rather  than 
general  in  their  nature.  We  cannot,  however,  stop  to  dis- 
cuss this  aspect  of  the  question  further  than  to  call  attention 
to  the  evident  fact  that  the  eflfect  of  a  tax,  and  therefore  it^ 

^See  Hume,  Essay  on  Taxes, 

^McCullocb,  TojcaHon  and  Funding,  p.  7  (ed.  1852).  For  ihuilar  views  of 
Petty  and  Temple  see  Seligman,  Shifting  and  Incidence,  p.  16.  C/,  also  Bear, 
VAvere  e  Plmposie,  p.  126.    Also  Mill,  Poht,  Econ,^  sec.  3,  bk.  v,  ch.  iii. 

*  Say,  Political  Economy^  bk.  iii,  ch.  viii,  sec.  I.  For  conditions  in  which  the 
tax  may  lower  or  raise  the  **  marginal  cose,"  or  influence  the  rate  of  remuneration, 
tee  Edge  worth,  The  Pure  Iheory  0/  Taxation^  in  Economic  Journal,  VoL  vii, 

^S7. 
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incidence,  is  indissolubly  linked  with  the  problem  of  justice ; 
and  also  to  point  out  some  of  the  more  important  conditions 
determining  the  shifting  and  incidence  of  taxation.  That  i| 
to  say,  the  justice  of  a  tax  is  largely  conditioned  by  it^ 
effects,  the  effects  are  intimately  connected  with  its  incidencei 
and  the  incidence,  as  we  have  said,  is  determined  by  various 
conditions. 

Among  the  more  important  of  such  conditions  arc  the  fol- 
lowing:  Whether  the  industries  taxed  follow  the  law  of  con-f 
Stant,  increasing  or  decreasing  returns;  whether  or  not  they 
are  monopolies ;  whether  or  not  there  is  mobility  of  capital 
and  labor;  whether  the  tax  is  based  upon  value  or  is  a  tax 
upon  surplus/  whether  the  demand  for  the  taxed  commoT 
dity  is  elastic  or  inelastic ;  whether  or  not  the  ••  law  of  subr 
stitution"  is  possible;  whether  the  tax  is  high  or  low; 
whether  special  or  general ;  the  condition  of  the  market  for 
labor  and  capital;  the  economic  condition  of  the  industry 
taxed  relatively  to  other  industries;  the  form  of  the  imposi- 
tion and  the  kind  of  taxes,  as,  for  example,  whether  the  tax 
is  direct  or  indirect;  and  the  kind  of  industry  taxed  and  the 
stage  of  the  industrial  process  in  which  the  industry  is  taxed. 
In  brief,  whatever  conditions,  arising  from  taxation,  that  have 
an  influence  upon  price  determine  the  manner  anil  degree  of 
shifting  and  incidence,  since  these  are  essentially  phenomena 
of  price,  the  objective  determination  of  which  is  the  law  of 
demand  and  supply,  the  subjective  determination  the  law  of 
marginal  utility.* 

^  For  the  bett  statement  of  tbe  history  mnd  theory  of  shirting;  and  incidence,  se^ 
^ligman,  SJtifting  and  Incidence  of  Taxation*  See  also  Kaizl,  Die  lehrevon 
der  Ubervf'lztifig  der  Sieuern.  For  a  theoretical  study  of  the  firbt  four  **  condi- 
lions"  mentioned  in  the  text  see  the  able  article  of  Prof.  Edgewoith  on  **  The  Pure 
Theory  of  Taxation,"  Economic  Journalt  Vol,  vii.  These  conditions  are  net 
treated  by  Prof.  Edgewoith  singly  but  in  groups  c(  assumed  combinations.  He 
takrs  into  consideration  also  tbe  effects  of  ** short'*  and  *Mong  peri  ds,'*  and 
whether  the  tax  is  on  rival  or  comf-Umentary  industries.  The  article  is  a  splendid 
lUostration  of  both  the  conoplexity  and  the  difficuliy  of  the  {.roLleiu  of  **  shilting 
and  incidence." 
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It'is  the  influences  of  such  individual  or  combined  condi- 
tions as  the  above  that  help  to  determine  the  operation  of  a 
tax,  and  without  a  clear  understanding  of  these  influences 
it  is  impossible  to  determine  the  effect  of  a  tax  upon  produc- 
tion. And  yet  they  tell  us  but  one  side  of  the  problem. 
By  studying  the  eflfect  of  these  influences  we  may  learn  the 
effect  of  a  tax  upon  price  and  upon  the  demand  and  supply 
for  the  products  taxed,  but  not  necessarily  the  effect  of  a 
tax  upon  production.  The  question  of  the  effect  of  a  tax 
upon  production  is  primarily  and  immediately  a  question  of 
its  effect  upon  the  accumulation  and  employment  of  capital, 
and  upon  the  zeal  and  industry  of  labor.  An  important 
clement  in  the  solution  of  this  problem  is  undoubtedly  the 
influence  of  demand  and  supply  operating  through  price, 
itself  largely  determined  by  the  above-mentioned  conditions. 
But  this  is  not  the  only  element  of  the  problem.  It  is 
necessary  to  know,  not  only  the  effect  of  a  tax  upon  price 
and  dem.ind,  but  also  the  effect  of  a  tax-determined  price 
upon  the  profits  of  capital  and  labor.  Nor  even  then  can 
we  say  with  any  definiteness  what  effect  these  combined 
influences  will  have  upon  production.  Positive  statements 
concerning  the  effects  can  result  only  from  an  incomplete 
apprehension  of  the  facts  involved. 

Let  us  take,  for  example,  the  assumption  of  Say,  that 
taxes  always  tend  to  diminihh  production  for  the  reason  that 
what  is  spent  as  a  tax  would  otherwise  have  been  consumed 
as  capital ;  or  the  opposite  theory,  that  a  tax  tends  to  stimu- 
late productive  activity,  or  to  **  create  the  ability  to  bear  it," 
on  the  |;rour.d  that  the  desire  to  maintain  a  certain  standard 
of  living  stimulates  to  greater  industry  and  labor  whenever  a 
tax  curtails  the  means  of  maintaining  the  desired  standard. 
The  fact  is  that  both  assumptions  aie  only  partial  truths.  In 
both  also  there  is  a  non  sequiiur.  Not  only  is  it  clearly  not 
a  fact  that  what  is  spent  as  a  tax  would  otherwise  have  been 
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employed  as  capital,  but  it  by  no  means  follows  that,  because 
both  the  tax  and  capital  have  the  same  source,  to  increase 
the  one  is  to  diminish  the  other,  since  all  other  expenditures 
have  the  same  source.  How  that  part  of  the  income  which 
is  consumed  as  taxes  would  have  been  spent  but  for  the  tax 
depends  in  part,  indeed,  upon  the  possibility  of  profits,  but 
also  in  part  upon  the  character  and  habits  of  the  individual 
taxpayer.  And  in  like  manner  is  determined  whelher  a  tax 
effects  a  greater  utility  of  industry  and  labor.  Influences  are 
at  work  in  both  directions  and  the  final  effect  is  a  resultant  of 
many  opposing  forces.  But  whatever  the  general  tendencies, 
there  can  be  no  doubt  but  that  an  excessive  tax  curtails  pro- 
duction, while  a  moderate  tax  may,  at  least  under  certain 
circumstances,  afford  a  stimulus  to  greater  production  or  to 
larger  accumulations  of  capital.^ 

It  is,  indeed,  in  the  fact  that  taxes  may  work  both  ways 
upon  both  capital  and  labor,  may  even  have  one  effect  upon 
one  class  of  producers  and  the  opposite  effect  upon  another 
class,  that  makes  it  of  such  importance  that  a  government, 
in  the  determination  of  the  amount  and  adjustment  of  taxes, 
should  carefully  consider  their  possible  effects,  and  so  the 
conditions  under  which  those  effects  are  likely  to  be  pro- 
duced. Nor  is  this  importance  confined  to  the  immediate 
effect  of  taxes  upon  production.  It  is  shown  as  well  in  the 
logical  results  of  our  assumptions.  To  assume,  for  example, 
that  taxes  always  encourage  production  is  not  only  to  assume 
a  fallacious  doctrine,  but  also  a  dangerous  principle,  since 
there  would  be  no  logical  limit  to  the  extent  of  taxation; 
while  the  assumption  that  taxes  always  lessen  production, 
besides  being  false,  tends  to  exaggerate  the  rights  of  the  in- 
dividual as  against  the  state  and  to  cripple  the  necessary 
needs  of  the  government.     The  possible  indirect  effects  upon 

*  C/.  Marshall,  Prindples  of  Ecoromics,  p.  288  (2d  cd.).    Also  Pantaleoni 
Teoria  diUa  Frtaione  TribtUaria,  p.  41. 
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production  would  be  far  reaching.  Thus,  both  because  of 
its  direct  and  its  indirect  effects,  a  government  is  morally 
bound  to  consider  the  effect  of  its  tax  impositions,  both  with 
respect  to  their  amount  and  their  adjustment  The  constant 
aim  should  be  to  interfere  as  little  as  possible  with  the  pro- 
cesses of  production. 

Whether  a  government  should  encourage  production  by 
means  of  protective  tariffs  or  otherwise — creating  limited 
legal  monopolies — is  a  different  matter.  This  is  a  question 
of  the  functions  of  government  and  of  governmental  policy, 
not  of  public  finance.  But  when  a  government  by  its  tax 
system,  or  by  the  amount  of  its  taxes,  unnecessarily  curtails 
production  or  produces  unequal  conditions  of  production,  it 
does  an  injustice  to  the  taxpayers  aflfected  by  lessening  their 
ability,  absolutely  or  relatively,  to  satisfy  their  wants;  and 
at  the  same  time  lessens  its  own  efficiency  by  diminishing 
the  source  of  its  material  means  of  usefulness;  thus  con- 
stantly threatening  stagnation,  if  not  degeneracy,  instead  of 
promoting  the  highest  development,  intellectually,  morally 
and  spiritually — by  promoting  the  material  conditions  of 
such  development.  That  the  task  of  the  government  in  duly 
observing  the  eflfects  of  its  taxes  and  tax  system  upon  pro- 
duction is  a  difficult  one  can  not  be  denied.  The  complexity 
of  the  conditions  that  enter  into  the  problem  makes  this  in- 
evitable. Nevertheless,  consideration  of  these  eflfects  is  nec- 
essary, both  that  production  in  general  may  not  be  unnec- 
essarily checked,  and  that  the  production  of  one  class  may 
not  be  promoted  at  the  expense  of  another  class,  thus  effect- 
ing inequalities  and  injustice,  instead  of  the  equality  and 
justice  for  which  a  government  stands. 

2.  Taxation  and  Distribution.  The  eflfect  of  taxation 
upon  distribution  is  not  less  important  than  its  eflfect  upon 
production,  not  only  because  of  the  influence  of  the  distribu- 
tion of  wealth  upon  economic  and  social  conditions,  but 
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because  the  distribution  of  weallh  is  a  very  large  factor  in 
the  determination  of  the  character,  methods  and  amount  of 
production.  For  instance,  large  industries  and  large-scale 
production  are  economic  phenomena  which  have  their  eco- 
nomic basis  in  large  accumulations  of  capital,  which  change 
the  whole  relation  of  capital  to  labor  as  well  as  relative  social 
conditions.  Both  the  economic  and  social  importance  of 
distribution,  therefore,  demand  that .  careful  consideration 
should  be  given  to  the  possible  effects  of  taxation  upon  the 
distribution  of  wealth.  The  importance  of  the  social  and 
economic  effects  of  the  distribution  of  wealth  myst  be  as- 
sumed as  self-evident.  To  adequately  treat  the  question 
here  would  take  us  too  far  afield  into  a  discussion  of  social 
and  economic  problems.  *  I  would,  however,  call  attention 
to  four  different  ways  in  which  taxes  do,  or  may,  influence 
distribution ;  and  at  the  same  time  call  attention  to  some  of 
the  more  immediate  effects. 

(i)  In  the  first  place  there  is  the  inevitable  change  in  the 
distribution  of  wealth  consequent  upon  taxation  and  the 
expenditure  of  its  proceeds.  Wealth  is  taken  from  the  pock- 
ets of  the  producing  class  and  transferred  to  the  pockets  of 
those  who  perform  the  services  of  the  government  or  pro- 
vide it  with  material  goods.  This  is  unavoidable  in  modern 
political  societies  where  co-operative  division  of  labor  is  so 
fully  realized.  But  no  hardship  or  injustice  is  thereby  in- 
curred. Those  who  provide  the  revenue  and  those  who  con- 
sume it  in  performing  the  functions  of  government  are 
equally  supporters  and  maintainers  of  the  government,  and 
both  are  equally  gainers  by  this  division  of  labor.  There  is 
no  injustice,  therefore,  in  this  effect  of  taxation  upon  distri- 
bution, so  long,  at  least,  as  the  effect  is  but  the  normal  result 
of  legitimate  taxation  to  meet  the  essential  needs  of  the 
government. 

(2)  The  second  method  by  which  taxation  may  (indeed 
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does)  effect  distiibution  is  by  the  tax  system  itself.  This 
method  is  essentially  indirect.  Two  illustrations  will  make 
this  method  sufficiently  clear :  Protective  tariffs  and  per- 
sonal property  taxes. 

Granting  the  legitimacy  and  justice  of  protective  tariffs, 
their  first  and  more  direct  effect  is  to  divert  wealth  from  em- 
ployment in  natural  channels  of  production  to  artificially 
created  channels.  This  in  itself  m<ay  be  an  economic  gain 
to  the  whole  community  as  well  as  to  those  immediately 
concerned.  But  however  this  may  be,  protective  tariffs  have 
the  further  effect  of  establishing  special  privileges  to  certain 
classes,  making  possible  the  colossal  fortunes  of  the  Carne- 
gies  and  Rockefellers.  The  same  is  true  of  any  other 
monopoly-creating  tax.  The  importance  of  these  changes 
lies  not  only  in  their  reactive  effects  upon  the  methods  and 
amount  of  production,  but  also  in  widening  social  distinc- 
tions and  creating  social  discontent. 

The  distribution  effected  by  the  abominable  system  of  per- 
sonal property  taxes  in  the  United  States,  while  more  indi- 
rect and  less  perceptible  is  not  less  certain,  and  at  the  same 
time  results  only  in  the  most  patent  injustice.  Such  taxation 
is  practically  regressive ;  the  richer  classes  having  larger  ac- 
cumulations of  personal  property,  more  easily  evade  the  tax 
assessor.  The  tendency  of  such  a  tax  system  is  to  foster 
the  growth  of  large  fortunes  by  relieving  them  of  their  just 
burdens,  but  at  the  expense  of  the  smaller  fortune.  One 
class  in  society  pays  the  taxes  of  the  other  class.  The  eco- 
nomic effect  is  precisely  the  same  as  if  property  was  forcibly 
taken  from  the  one  class  and  transferred  to  the  possession  of 
the  other.  To  this  economic  injustice  there  is  added  the 
political  injustice  of  throwing  the  heaviest  burden  of  taxa- 
tion upon  those  who  have  the  least  ability  to  bear  it.  Thus, 
again,  instead  of  promoting  justice  and  equality  the  govern- 
ment is  made  an  instrument  in  fostering  injustice  and  un- 
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equal  opportunities,  with  ths  attendant  sociil  ncqualities. 
The  same  unjust  influence  upon  distribution  is  effected  by 
any  system  of  taxation  that  results  in  an  unequal  assessment 
and  collection  of  the  tax  burden. 

(3)  The  influence  of  the  rate  of  taxation  upon  distribu- 
tion involves  chiefly  the  question  of  progressive  taxation,  for 
a  strictly  proportional  tax  leaves  the  same  relative  distribu- 
tion of  wealth  after  as  before  the  tax,  eflfccting  di>tribution 
only  in  such  manner  as  is  inseparable  from  the  nature  and 
use  of  taxation.  The  maintenance  of  the  same  relative 
economic  conditions,  or  the  equalizing  of  the  burdens  of  tax- 
ation, may  also  be  the  special  object  of  the  progressive  rate, 
and  so  far  as  this  purpose  is  carried  out  the  progressive  rate 
simply  corrects  the  defects  of  the  proportional  rate  by  ac- 
complishing in  fact  what  it  stands  for  in  theory.  The  justice 
of  the  progressive  rate  from  this  point  of  view  will  come  up 
for  discussion  in  a  future  chapter.  Wc  need  only  to  observe 
here  that  however  just  the  progressive  tax  may  be  it  effects 
a  diflerent  distribution  from  that  entailed  by  a  proportional 
tax,  though  only  such  as  is  incident  to  the  system  itself. 

It  is  a  far  more  serious  question  where  progressive  taxa- 
tion is  used  with  the  deliberate  purpose  of  effecting  an  arti- 
ficial distribution  of  wealth,  as  in  the  social-political  theory 
of  Wagner.'  Such  a  use  of  taxation  is,  however,  a  social 
use  and  does  not  strictly  come  within  the  province  of  public 
finance.*  Moreover,  it  rests  upon  the  assumption  that  it  is 
a  proper  function  of  government  to  equalize  the  fortunes  of 
individuals.  This,  however,  is  not  an  admitted  fimction  of 
government  in  the  modern  state,  though  it  was  practiced  by 
the  ancient  Hebrews,'  was  attempted  by  some  of  the  Spar- 

^  Cp.cU^  li,  pp.  207,  385-6  and  455-9.    Also  i,  p.  47. 

'  Cf,  Meyer  op,  czt,,  s^c.  67 ;  Voske,  op.  ci/.,  p.  43,  and.Marzano,  CompenJio  di 
S€itn%a  dilU  finance^  p.  116. 
^  LiviticuSt  xxr,  10. 
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tan  kings,*  and  recommended  by  the  agrarian  reformers  of 
ancient  Rome.^  At  the  present  time  this  doctrine  finds  de- 
fenders only  in  the  different  schools  of  socialism.  The 
weakness  of  the  whole  doctrine  is  excellently  summed  up  by 
Professor  Seligman,  when  he  says  that  **a  legal  equality 
which  would  attempt  to  force  an  equality  of  fortune  in  the 
face  of  inevitable  inequalities  of  native  ability  would  be  ^ 
travesty  of  justice."'     Further  comment  is  unnecessary. 

(4)  A  final  use  of  the  progressive  rate  is  to  effect  a  com- 
plete revolution  in  the  distribution  of  wealth  by  converting 
private  wealth  into  public  wealth  by  a  process  of  confisca- 
tion. This  is  advocated  only  by  the  extremes  of  socialism, 
ind,  with  respect  to  land,  by  the  disciples  of  Henry  George. 
This  use  of  the  tax  is  so  foreign  to  present  ethical  standards 
that  it  has  no  practical  significance  and  needs  not  to  be  dis- 
cussed here. 

In  the  brief  summary  that  we  have  attempted  of  the  possi- 
ble influence  of  taxation  upon  distribution,  inclusive  of  the 
effects  upon  social  and  economic  conditions — upon  spiritual 
as  well  as  upon  material  development — sufficient,  I  think, 
had  been  said  to  emphasize  the  necessity  of  great  care  lest 
distribution  be  too  arbitrarily  and  too  unnecessarily  affected 
by  taxes.  It  illustrates  also  the  truth  of  the  statement  of 
Professor  Adams,  that  "  the  distribution  of  wealth  within  a 
country  is  of  as  much  importance  to  its  public  economy  a§ 
the  possession  of  wealth."^ 

But  besides  its  social  and  economic  importance,  the  use  of 
taxation  to  eflTect  a  distribution  of  wealth  other  than  is 
entailed  in  the  system  itself,  has  the  further  importance  that 
it  violates  the  **  natural  right"  to  property  as  understood  in 
the  preceding  chapter.     As  was  there  indicated  the  claim  of 

*  Sec  Plutarch's  Livfs  cfA^s  and  CUomenn, 

'  See  Plutarch's  Lives  eflht  Gracchi,  ^Progressive  TaxaUcn^  p.  6^. 

*  Adams,  Public  Dthls^  p*  151* 
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the  state,  or  government,  is  limited  to  its  needs.  To  go 
farther  than  this,  to  appropriate  the  property  of  some  to  be- 
stow it  upon  others,  however  indirectly,  is  to  transgress  the 
"  natural  law,"  is  to  commit  an  injustice. 

3.  Taxation  and  Consumption.  Only  recently  has  con- 
sumption played  any  important  part  in  either  economics  or 
public  finance.  With  the  classical  economists  the  safe-guard- 
ing of  production  was  regarded  as  a  prime  element  in  a  sound 
theory  of  taxation;  while  the'  ethical  economists  and  the 
socialists  have  given  special  attention  to  distribution — both 
the  distribution  of  the  tax  burden  and  the  use  of  the  tax  in 
the  distribution  of  wealth.  It  has  remained  for  the  subjec- 
tive economists — the  Austrian  school — to  lay  emphasis  upon 
the  relation  of  taxation  to  consumption. 

Of  these  several  interests  consumption  is  of  most  vital 
importance;  for  objectively  and  economically  considered, 
consumption  is  the  end  of  all  production,  and  we  may  add 
ako  of  distribution ;  while  subjectively  and  ethically  con- 
sidered, consumption  is  the  process  by  which  the  wants  of 
the  individual  are  satisfied,  so  far  as  they  are  materially  de- 
termined— that  is,  the  self-perfected,  realized.  Emphasis 
upon  consumption,  therefore,  is  a  recognition  of  man  as  a 
compound  of  needs  whose  realization  is  the  essence  of  his 
being.  It  changes  the  view-point  from  the  thing  to  the  per- 
son^  the  means  to  the  end.  Not  the  creation  of  wealth,  but 
the  use  of  it,  is  made  the  fact  of  most  importance.'  In  the 
power  of  consumption  is  seen  the  best  measure  of  material 
well-being;  but  material  well-being,  at  least  until  a  certain 
standard  is  attained,  has  a  most  important  bearing  upon  the 
development  of  the  whole  spiritual  life  of  man. 

In  fact,  consumption,  both  by  its  amount  and  by  its  char- 
acter, entails  far-reaching  results.  It  profoundly  affects  pro- 
duction by  affecting  the  efficiency  of  labor ;  for  efficiency  is 
^  Cf.  Walker,  PoUHcal  Ec^m&my^  p.  a^. 
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determined  more  by  what  one  consumes  than  by  what  he 
produces.  The  amount  and  character  of  consumption  affect 
also  distribution,  as,  for  example,  by  their  influence  upotn 
the  standard  of  life,  which,  in  turn,  has  its  effect  upon  effi- 
ciency. Whatever,  therefore,  affects  consumption  affects  the 
whole  economic  Hfe ;  but  whatever  affects  the  economic  life 
affects,  directly  or  indirectly,  man's  complete  development. 
For  these  reasons,  and  because  private  property  is  an  ex- 
pression of  human  personality,  of  the  effort  to  satisfy  human 
wants,  the  government  is  in  duty  bound  to  observe  the  great- 
est care  that  its  system  of  taxation  does  not  unnecessarily 
interfere  with  individual  consumption. 

But  the  practical  determination  of  what  part  of  individual 
wealth  should  go  to  the  satisfaction  of  individual  wants,  and 
what  part  should  be  given  to  meet  the  needs  of  the  govern- 
ment— to  satisfy  collective  needs — is  a  problem  of  the  most 
difficult  character,  involving  as  it  does  so  many  complicated 
conditions  and  circumstances.  As  worked  out  by  the 
Austrian  economists,'  however,  the  theoretical  solution  of 
the  problem  is  made  simple  enough,  by  placing  the  satisfac- 
tion of  collective  needs  upon  exactly  the  same  footing  as  the 
satisfaction  of  private  needs.  That  is  to  say,  the  same  laws 
of  subjective  values,  of  marginal  utility,  that  rule  in  private 
economy  are  made  to  rule  in  public  economy.*  The  doc- 
trine, however,  contains  no  new  principle,  but  applies  to 

^  Meyer,  Sax  and  Wieser.  This  school  has  a  strong  following  in  Italy,  Ricca* 
Salerno  being  one  of  its  most  able  exponents.  His  Scienza  delta  Finanza  is  an 
excellent  and  lucid  r6sum6  of  the  more  pretentious  work  of  Sax. 

^  The  credit  of  first  applying  the  economic  theory  of  subjective  values  to  finance 
is  claimed  by  Sax  for  himself.  His  theory,  however,  is  substantially  the  same  as 
that  of  Robert  Meyer,  in  spite  of  the  effort  to  prove  a  difference.  The  Italian 
economists  do  not  concede  the  credit  to  the  Austrians.  Mazzola,  in  a  note  to  his 
/  Dati  Scientifici  delta  Finanza  Pubtica^  p.  24,  claims  the  honor  for  Pantaleoni, 
referring  to  an  article  published  by  him  in  1883  in  the  Raaegna  Italiana^  en- 
titled :  Contribute  atla  Teoria  dette  Sped  Pubtichi, 


403]  TAXATION,  ECONOMICS  AND  ETHICS  67 

finance  as  to  economics  a  principle  long  familiar  to  utilitar- 
ian, or  better  Hedonistic,  ethics — the  obtainment  of  the 
greatest  possible  pleasure  at  the  least  possible  sacrifice. 

We  may  for  the  present  dismiss  this  theory  with  the  re- 
mark, that  while  most  extravagant  claims  are  made  for  it 
(which  will  be  considered  more  fully  later)  it  correctly 
recognizes  the  fact  that  the  satisfaction  of  collective  and  of 
private  needs  is,  in  a  sense,  mutually  exclusive,  or  that 
taxes  lessen  the  consuming  power  of  the  taxpayer.  It  is 
this  fact  that  makes  the  problem  such  an  important  one. 
Yet  it  is  quite  as  true  to  say  that  the  satisfaction  of  collective 
and  of  private  needs  supplement  each  other,  for  the  satisfac- 
tion of  the  former  conditions,  as  we  have  seen,  the  satisfac- 
tion of  the  latter,  thus  adding  to  the  complexity  of  the 
problem. 

We  can  not  stop  to  discuss  this  aspect  of  the  question 
further.  We  have  succeeded  in  our  purpose  if  we  have  made 
clear  that  taxation  and  economics  are  most  intimately  re- 
lated, and  have  made  clear  the  importance,  and,  at  the  same 
time,  the  difficulty  of  the  question  involved.  For  it  has  been 
shown  that,  indispensable  as  they  are,  taxes  may  be  so  levied 
as  to  work  most  injurious  and  unjust  results  upon  produc- 
tion, distribution  and  consumption  through  the  operation  of 
economic  laws,  thus  materially  affecting  human  well-being. 
We  have  seen,  also,  that  the  whole  question  revolves  about 
the  problem  of  shifting  and  incidence  in  taxation,  which,  as 
we  have  seen,  is  determined  by  the  operation  of  the  phe- 
nomenon of  price,  which  itself  is  objectively  determined  by 
the  law  of  demand  and  supply  and  subjectively  by  the  law 
of  marginal  utility.  It  is,  then,  to  these  economic  influences 
and  economic  results  that  the  statesman  should  give  careful 
attention  if  justice  is  to  be  an  aim  in  taxation.  But  while 
very  definite  conclusions  may  not  be  possible.  Professor 
Seligman  has  shown  that  substantial  results  may  be  obtained 
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as  a  guidance  in  legislation.'  Without  such  observance  of 
economic  laws,  conditions  and  results  the  first  requirements 
of  ethical  taxation  are  put  to  naught. 

III.  Taxation  and  Ethics 

Important  as  is  a  knowledge  of  economic  laws  and  forces 
in  questions  of  taxation,  this  knowledge  will  not  of  itself  de- 
termine the  true  principles  on  which  taxes  should  be  based. 
From  such  knowledge  we  may  learn  the  economic  results  of 
kinds  and  systems  of  taxes,  but  nothing  at  all  of  principles, 
that  is,  of  ethical  principles.  Actual  results  tell  of  condi- 
tions as  they  are ;  ethical  principles  of  conditions  as  they 
should  be.  Yet,  without  a  knowledge  of  the  former  it  would 
not  be  possible  to  prescribe  the  latter.  Actual  economic 
results  have  also  the  further  significance  that  they  indicate 
the  extent  to  which  the  ideal,  contained  in  the  principle,  is 
realized.  They  are  at  once,  therefore,  a  manifestation  and  a 
guide.  It  is,  however,  the  ethical  principle  that  is  of  real 
primary  importance ;  for  the  ethical  principle  is  the  funda- 
mental principle  of  taxation,  as  the  ethical  basis  (as  we  shall 
have  occasion  to  see)  is  the  ultimate  basis. 

In  thus  insisting  upon  the  paramountcy  of  ethical  princi- 
ples in  taxation,  that  the  ends  of  justice  can  not  be  attained 
by  the  mere  play  of  economic  forces,  I  am  aware  of  running 
counter  to  a  theory,  implied  in  the  doctrines  of  the  classical 
economists,  and  expressly  championed  by  Sax  and  his 
school.'  For  according  to  Sax,  at  least,  economic  laws  are 
but  the  expression  of  the  process  of  the  realization  of  justice ; 
or,  justice  is  simply  the  realization  of  economic  laws,  par- 
ticularly of  the  subjective  law  of  marginal  utility.  In  eco- 
nomic laws  are  found  the  a/pAa  and  omega  of  justice  in  tax- 
ation.   Yet  justice  is  not  to  be  directly  aimed  at,  for»  so  we 

^  See,  Shifting  and  Ineidenu  cf  TaxaHon^  cb.  Tiii. 

*  Cf,  Stti,  Grundl^pmg,  83,  and  Ricca-Salenio,  1^.  cii^  bk.  U,  cb.  tL 
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are  told,  ethics  has  no  place  in  public  finance.  So  far  as 
public  finance  is  concerned  ethical  ends  are  a  consequence, 
not  an  aim.' 

To  this  doctrine  two  important  objections  may  be  opposed : 
It  rests  upon  the  false  Hedonistic  assumption  that  pleasure 
is  the  highest  Good ;  it  assumes  that  economic  motives  and 
ends  are  one  and  the  same  as  ethical  motives  and  ends. 
That  the  highest  Good, — ^the  ethical  end, — is  not  pleasure,  it 
is  not  our  place  to  demonstrate  here;'  but  it  must  be  ad- 
mitted that  it  is  not  consonant  with  a  theory  that  makes  the 
ultimate  end  of  the  state  the  realization,  or  perfection  of  man. 
Pleasure  (in  the  sense  of  satisfaction,  happiness — ^Aristotle's 
Eudaemonia^ — not  Hedonistic  pleasure)  is  an  accompani- 
ment, a  necessary  incident,  if  you  will,  but  is  not  itself  the 
end.^  Hence  economic  pleasure,  as  such^  is  by  no  means 
necessarily  identical  with  ethical  ends.  Whether  or  not  it 
is  so,  depends  upon  the  idea  of  the  Good  whose  realization 
b  sought. 

However  closely  related,  therefore,  economics  and  ethics 
may  be  in  certain  phases  of  taxation,  ethical  motives  and 
ends  are  entirely  distinct  from  economic  motives  and  ends. 
Purely  economic  motives  are  founded  upon  the  idea  of  a 
selfish  pleasure  of  a  more  or  less  material  character,  whose 
realization  is  the  economic  end.  Ethical  motives,  on  the 
contrary,  are  founded  upon  the  idea  of  a  Good  of  a  spiritual 
character — the  fulfilment  of  the  possibilities  of  our  nature. 
It  is  not  a  selfish  Good,  for  it  is  recognized  as  the  ''  good  " 
of  others  as  well  as  for  the  self.     Its  realization  is  the  ethical 

'  Thii  if  also  implied  Uironghout  by  Sax  in  qpite  of  hit  contention  to  the  con- 
trmry. 

'  See  Gieen,  Proligomena,  bk.  iii,  cb.  i. 

'  Described  by  a  German  philosopher  as  **  the  culture,  the  all-sided  derelop- 
ment  of  all  hnman  faculties,  and  the  satisfaction  which  is  founded  thereon."  Of, 
also  Paulsen,  Systim  cf  Ethia^  p.  49. 

*  Cf.  Green,  Ikid^  sees.  158  and  161. 
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end»  which  involves  justice  in  the  relations  of  man  to  man, 
individually  and  collectively.  And  because  the  ethical  end 
is  the  highest  end  it  is  paramount  over  all  other  ends ;  hence 
over  economic  ends,  and  thus,  also,  in  matters  of  taxation. 
We  can  not,  then,  admit  that  in  questions  of  taxation  eco- 
nomic self-interest  is  the  measure  of  the  individually  or  the 
socially  just,  however  dependent  our  notions  of  ethical  justice 
may  be  upon  economic  results. 

For  insisting  upon  an  essential  distinction  between  eco- 
nomics and  ethics,  and  that  the  question  of  taxation  is  funda- 
mentally an  ethical  question,  no  apology  is  needed.  The 
supremacy  of  the  ethical  element  is  the  only  logical  deduc- 
tion from  the  theory  of  the  state  and  the  individual  presented 
in  the  foregoing  chapter.  Indeed,  from  the  ethical  nature 
of  man  it  follows  of  necessity,  or  as  the  old  English  moral- 
ists *  would  say,  it  is  "  according  to  the  reason  of  things," 
that  the  ethical  element  should  be  the  ruling  element  in  all 
social  relations  and  social  institutions.  In  fact,  it  is  true  of 
taxation,  and  of  the  thousand  and  one  social  questions  that 
are  agitating  the  world  to-day,  that  no  satisfactory  or  per- 
manent solution  is  possible  which  does  not  conform  to  an 
ethical  standard,  though  that  standard  pertains  directly  to 
economic  conditions.  That  is,  there  should  be  an  ethical 
standard  of  economic  conditions,  for  as  Mill  well  says :  "The 
first  thing  in  every  practical  discussion  should  be  to  know 
what  perfection  is."  ■ 

If  we  are  at  all  correct  in  our  conclusion,  even  more  unten- 
able than  the  theory  of  Sax  is  the  position  maintained  by 
McCulloch :  That  since  perfect  equality  is  unattainable,  "in 
laying  down  a  practical  rule  that  is  to  apply  to  all  taxes, 
equality  of  contribution  is  of  inferior  consideration ; "  and 
that,  "  It  is  the  business  of  the  legislator  to  look  at  the  prac- 
tical influence  of  different  taxes,  and  to  resort  by  preference 

^ Cadworth,  Clark  and  Price.        ^Political  Economy ^  ▼.  2,  tec.  2. 
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to  those  by  which  the  revenue  may  be  raised  with  the  small- 
est inconvenience." '  The  error  of  this  doctrine  is  not  so 
much  in  the  premise  as  in  the  conclusion.  For  the  doctrine 
erroneously  assumes  that  the  sa/us  populi,  which  is  held  to 
be  of  '^  prime  consideration/'  may  be  permanently  antagon- 
istic to  ethical  considerations ;  that  policy  and  justice  may 
be  permanently  opposed  to  each  other.  No,  the  truth  is 
with  Madame  Royer,  who  places  both  "  utility  and  justice 
above  the  narrow  consideration  of  policy ; "  but  adds,  that 
if  '' justice  is  at  variance  with  utility,  we  say  that  justice  is 
preferable."'  The  fact  is  that  there  can  be  no  true  social 
policy,  no  true  policy  in  any  of  the  social  relations  of  life, 
that  is  not  based  upon  ideas  of  justice.  Justice  is  the  foun- 
dation of  a  permanent  social  order,  and  a  permanent  social 
peace.  Only  upon  the  grounds  of  a ''policy"  best  known 
to  the  "  politician,"  or  through  want  of  a  wholesome  influence 
at  the  ballot  box  of  a  powerful  minority  (unless,  perchance, 
the  masses  are  soothed  by  ignorance,  lethargy,  or  hope- 
lessness) can  a  system  of  taxes  long  endure,  that  is  recog- 
lized  by  all  competent  judges  as  full  of  injustice.  3 

Our  conclusion,  then,  is :  That  the  problem  of  taxation 
is  partly  economic  and  partly  (but  also  essentially)  ethical, 
the  two  elements  being  inseparably  related.     It  is  an  econ- 

'  McCnllocb,  Taxation  and  Fundings  p.  18  (2d  £<!.)•  Cf,  alto  Schmoller,  who 
cpposes  to  the  principle  of  Beitragsffthigkeit,  the  principle :  **  Nimm  wo  es  geht'* 
Quoted  by  Meyer,  Die  Principitn  der  gerechten  BesUuerung^  p.  128.  The  declar- 
ation of  Held,  that "  the  practice  of  using  those  taxes  over  which  there  is  the 
least  complaint  is  the  wisest,"  is  not  an  acquiescence  with  McCulloch ;  lor  with 
Held  justice  is  not  sacrificed  as  end,  or  opposed  to  policy.  On  the  contrary,  it  is 
policy  to  heed  the  *'  complaint''  because  it  is  the  surest  (negative)  guide  to  the 
realisation  of  justice,  the  surest  measure  ''  fUr  die  Grdsse  pers6nlicher  Opfer." 
[EinJkommiwiitter,  p.  115.) 

'  I'hiorie  de  VImpdt,  Introduction,  pp.  14-5. 

*  As  note  the  tax  systems  in  many  of  the  American  Commonwealths  (See  Ely, 
Taxation  in  American  States  and  Cities^  and  Seligman, ''  The  General  Property 
Tax,"  in  Essays  in  Taxation). 


72  JUSTICE  IN  TAXATION  [408 

omic  question  in  that  it  has  to  do  with  economic  goods,  con- 
ditions, and  relations ;  ethical,  in  that  it  has  to  do  with  man 
as  a  spiritual  and  ethical  entity,  at  once  an  end  in  himself, 
and  the  end  of  all  social  life.  Each  supplements  the  other. 
As  Bastable  says :  ''  The  important  problem  of  justice  in 
taxation  is  indeed  an  ethical  one,  but  until  its  economic 
effects  are  known  it  is  impossible  to  say  whether  any  given 
form  of  taxation  is  just  or  the  reverse."* 

In  insisting  so  strongly  upon  the  ethical  character  of  tax- 
ation no  pretension  is  made  that  absolute  justice  is  attain- 
able. In  human  affairs  only  relative  justice  is  possible.  But 
we  can  not  reach  the  highest  approximate  to  justice  without 
first  knowing,  as  Mill  says,  what  perfection  is,  and  the  ^'high- 
est approximate"  is  all  that  can  be  desired. 

But  the  problem  of  taxation  is  something  more  than  an 
economic  and  an  ethical  one ;  it  is  also  political.  For  our 
conception  of  the  justice  in  taxation  is  quite  as  dependent 
upon  our  conception  of  the  nature  of  the  state  and  of  the 
functions  of  government,  as  it  is  upon  economic  results.* 
But  the  political  conceptions,  like  the  desired  economic  re- 
sults, are  relative  to  ideals  of  justice. 

We  may  therefore  consider  taxation  as  having  three  bases 
— ^political,  economic,  and  ethical — which  though  distinct 
are  inseparably  related.  Upon  our  conception  of  these 
bases,  and  of  their  relative  importance,  must  our  principles 
of  taxation  be  determined.  Sometimes  the  one  and  some- 
times the  other  is  assumed  as  the  only  basis,  with  a  conse- 
quent narrowness  of  views  and  one-sidedness  of  conclusions. 
They  must  be  considered  in  their  mutual  relation  and  mutual 
dependence.  We  shall  consider  these  bases  somewhat  his- 
torically and  critically  in  the  three  following  chapters. 

^  Public  Mnafue,  p.  9.     C/.  also  p.  273. 

'  La  jofltice  dans  V  iinp6t  est  une  conception  eztrtoement  difficile  k  fonsnler 
parce  qu'  elle  depend  de  V  idie  qu'  on  se  fait  des  droits  et  des  deroirs  des 
goarernements.    Lion  Say,  La  question  des  impdts^  p.  66. 


CHAPTER  IV. 

THE  POLITICAL  BASIS  AND  PRINCIPLES  OF  TAXATION 

As  we  have  seen  in  the  previous  chapter,  taxation  is  a 
contribution  from  the  private  property  of  the  individual  for 
the  support  of  the  government — for  the  satisfaction  of  a 
common  need.  It  arises  out  of  the  nature  of  the  state,  the 
necessity  of  government,  and  the  prevailing  system  of  pri- 
vate economy.  It  was  further  shown  that  the  tax  may  be 
regarded  as  voluntary  or  compulsory  according  to  the  point 
of  view  in  question ;  that  it  is  influenced  by  economic  con- 
ditions and  involves  economic  results ;  and  that  above  all, 
taxation  is  a  supremely  ethical  question  which  must  be  de- 
termined by  ethical  standards  and  in  conformity  to  ethical 
ideals. 

Now  these  three  phases — the  political,  the  economic,  and 
the  ethical — are  not  separate,  but  are  inseparable  phases  of 
the  problem  of  taxation.  They  nevertheless  aflTord  distinct 
bases  of  taxation — bases,  however,  that  lead  to  false  results 
if  taken  in  their  isolation  and  not  regarded  in  their  in- 
terdependence and  unity.  The  primary  basis  is  the  polit- 
ical basis,  since  the  whole  problem  grows  out  of  the  relation 
of  the  individual  to  the  state.  But  since  economic  goods 
are  necessarily  involved,  and  so  the  economic  relations  of 
the  individual  to  the  state,  there  is,  following  the  political 
basis  and  inseparable  from  it,  an  economic  basis.  And 
finally,  because  of  the  ethical  character  of  the  taxable  sub- 
ject, and  of  the  ethical  character  of  all  social  relations,  there 
must  be  an  ethical  basis  which  must  act  as  a  guiding  norm 
in  the  determination  of  the  principles  that  should  control 
409]  73 
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taxation ;  since  because  of  the  supremely  ethical  character 
of  the  problem,  the  highest  demand  is  the  attainment  of 
justice. 

By  the  'political  basis'  of  taxation  is  understood  that 
basis  which  rests  upon  a  definite  theory  of  the  state,  and 
from  which  certain  principles  of  taxation  may  be  deduced ; 
or  it  is  the  determination  of  principles  of  taxation  in  accord- 
ance with  an  accepted  theory  of  the  state,  or  is  the  logical 
outcome  of  such  a  theory.  Hence  the  possibility  of  a  wide 
range  of  principles,  varying  from  those  of  the  extreme  indi- 
vidualist to  those  of  the  extreme  socialist  These  we  can 
not  attempt  to  consider  in  any  detail,  but  must  confine  our- 
selves to  a  few  of  the  more  important  theories — ^those  that 
have  the  greatest  influence,  either  theoretical  or  practical. 
Such  are :  the  contract  theory,  the  evolution  theory,  the 
utilitarian  theory,  and  the  social  theories  (as  anarchism^ 
communism  and  socialism). 

Now  in  examining  these  views  of  the  principles  of  tax- 
ation, as  related  to  and  dependent  upon  a  theory  of  the 
state,  two  things  must  be  constantly  kept  in  mind :  The 
deductions  made  by  the  advocates  of  a  given  theory,  and 
the  logical  deductions  of  that  theory.  It  is  also  important 
to  note  whether  the  question  is  viewed  in  its  entirety,  or 
whether  the  political  basis  is  regarded  as  the  only  basis. 
Before,  however,  discussing  the  theories  mentioned  we  may 
mention  briefly  previous  conceptions  of  the  state  and 
taxation. 

In  the  time  of  Plato  and  Aristotle  little  was  known  or 
thought  regarding  principles  of  taxation,  though  both  Plato 
and  Aristotle  elaborated  a  theory  of  the  state.  Had  they 
attempted,  however,  to  determine  principles  of  taxation  from 
their  theories  of  the  state,  it  is  certain  that  they  would  have 
sought  principles  consistent  with  the  highest  development 
of  the   individual.      The   principles  of   Plato   would   have 
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looked  towards  the  attainment  of  ideal  justice,  while  those  of 
Aristotle  would  have  been  adjusted  to  a  '  mean '  capable  of 
realizing  an  approximation  to  justice.  But  with  both,  ethical 
results,  as  they  saw  them,  would  have  stood  in  the  fore- 
ground, since  they  saw  in  the  state  the  proximate,  and  ia 
the  individual  the  ultimate,  good.'  And  yet  with  neither 
Plato  nor  Aristotle  would  the  laws  of  'universality'  and 
'  equality '  apply  to  all  members  of  the  commonwealth.  For 
with  Plato  the  burdens  of  the  industrial  life,  and  so  the 
burden  of  supporting  the  government,  would  fall  upon  the 
working  classes,  the  '^  husbandmen ; "  while  with  Aristotle 
the  same  burdens  would  fall  upon  those  destined  ''by 
nature"  to  be  slaves. 

The  Roman  idea  of  the  state  and  government  likewise 
precluded  it  from  forming  a  basis  for  principles  of  taxation. 
The  large  dependence  of  the  government  upon  booty  and 
tribute  for  its  support,  together  with  the  exemption  of  the 
patrician — the  governing — class  from  the  tax  burden,  pre- 
vented taxation  from  becoming  a  serious  problem  whose 
principles  needed  investigation  and  determination. 

Coming  down  to  medieval  society  and  to  medieval 
thought,  we  find  new  conceptions  of  the  state  and  more  defi- 
nite ideas  concerning  taxation.  The  system  by  which  indi- 
viduals gave  up  their  persons  and  property  to  lesser  lords 
for  protection,  and  these,  in  turn,  their  persons  and  property 
to  the  higher  nobility,  and  the  higher  nobility  to  royalty ; 
the  system  of  sub-infeudation ;  and,  indeed,  the  whole  feudal 
system,  inculcated  the  idea  of  the  dependence  of  the  indi- 
vidual upon  higher  political  power,  and  so  made  protection 

^  Howeyer  true  it  may  be  that  the  Greek  sabordinated  the  iDdividual  to  the 
state,  I  do  not  believe  that  any  inch  doctrine  can  be  foand,  by  any  consistent  in- 
terpretation, in  the  philosophy  of  Plato  or  Aristotle,  as  is  so  often  assumed.  With 
both,  the  State  was  only  a  means  for  the  fullest  development  of  the  **  golden 
nature  "  of  the  individuaL 
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a  dominant  idea  of  the  social  and  political  structure  of 
society.  For  this  protection  personal  service  was  performed. 
Hence,  as  the  feudal  society  gradually  gave  way  to  the 
**  status  of  contract/'  and  personal  service  to  taxation,  it  was 
only  natural  that  taxation  should  have  been  looked  upon  as 
a  payment  for  the  protection  received  from  the  government. 
The  tax  was  simply  a  payment  to  the  government  of  the 
costs  of  its  service  of  protection.  It  was  the  *  cost-of-ser- 
vice '  theory  of  taxation.  This  theory,  however,  soon  gave 
way,  at  least  in  part,  to  the  *  value-of-service  *  theory — ^a 
theory  that  measures  taxation  by  the  value  of  the  service  of 
protection,  instead  of  the  cost  of  that  protection.  The 
value  of  the  protection  was  then  conceived  to  be  dependent 
upon  the  amount  of  the  property  protected,  the  protection 
of  the  person  being  apparently  regarded  as  a  negligible 
quantity.  A  tax,  therefore,  proportioned  to  one's  property 
would  be  proportionate  to  the  value  of  the  service  that  he 
had  received.  But  amount  of  property  protected  was 
very  early  regarded  as  the  measure  of  one's  economic 
ability,  or  '  faculty,''  and  so  of  one's  ability  to  pay  taxes. 
Though  '  faculty '  might  be  considered  as  only  another  as- 
pect of  the  *  value-of-service '  principle,  the  faculty— /acu/ias 
^-of  the  individual  to  pay  taxes  was  early  laid  down  as  a 
distinct  measure,  or  canon,  of  taxation."  It  was  largely  out 
of  these  conditions  that  grew  the  conception  of  the  '  social 
contract '  and  the  theory  of  taxation  that  evolved  from  it. 

I.    The  Social  Contract  and  Taxation 

At  the  same  time  that  historical  conditions  were  lending 
much  force  to  the  conception  of  society  as  founded  upon  a 
contract,  there  was  gradually  developing  out  of  the  old  Stoic 
conception  of  a  "  law  of  nature,"  though  with  considerable 

^  Cicero  somewhere  identifies  faculty  with  property. 
'  Cf,  SeligmsD,  Pr^essive  Taxaiion,  p.  137. 
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transformation  of  ideas,  a  theory  of  a  "  social  compact "  as 
a  complete  explanation  of  the  origin  and  nature  of  the  state. 
Although  this  theory  is  now  universally  repudiated  by  econ- 
omists and  political  scientists,  no  theory  of  the  state  has 
exerted  a  wider  or  deeper  influence,  theoretical  and  practi- 
cal, in  the  fields  of  politics,  economics  and  finance,  partic- 
ularly in  England,  France  and  the  United  States.  The 
contract  theory  had,  for  example,  a  great  influence  upon 
Jefferson  and  the  founders  of  our  Republic,  and  has  also 
given  color  to  much  subsequent  legislation,'  while  its  as- 
sumptions are  to-day  among  the  most  commonly  accepted 
doctrines  of  lawyers,  statesmen,  and  the  general  public, 
especially  in  matters  of  taxation/ 

I.  The  Political  Philosophers.  The  theory  of  the  Social 
Contract  has  received  its  fullest  development  in  the  writings 
of  Hobbes,3  Locke,^  and  Rousseau,^  although  the  doctrine 
is  older  than  the  Leviathan.^  The  theory  is  so  generally 
understood  that  it  is  not  necessary  to  enter  into  a  detailed 
account  of  it.  In  brief  it  is  this :  Prior  to  the  existence  of 
civic  society  mankind  lived  in  a  ••  state  of  nature,'*  accord- 
ing to  Hobbes  in  an  un-social,  even  anti-social,  *'  state  of 
war,"  but  with  Locke  and  Rousseau  under  more  or  less 
social  conditions.  In  the  course  of  time  the  individuak 
composing  the  non-civic  society  became,  as  it  were,  sud- 
denly conscious  of  the  fact  that  their  happiness  and  well- 
being  would  be  furthered  if  they  would  organize  themselves 
into  a  body  politic  and  choose  a  common  arbiter,  or  arbiters, 

'  Cf.  for  example,  speech  of  DaUas,  Annttit  pf  Cttireu,  14th  C,  ittSet.,  p.  i68i. 
'  Cf.  Cdoley,  Lmw  rf  TaxaHm.    Abo  tecond  menage  of  Got.  Black  of  New 
Yoffk  (1896),  and  new^Mqpen  at  the  time  of  the  Income  Tax  decUona  in  1893. 
*Lnfi4UlUNh  D0  Cmrpfp  PMup  and  FkiUsppkUml  Rrndtrntnit. 

*  Civil  Gpvimmimt 

*  Sceial  CpHtracf. 

*See  Grotiiii,  Di  yure  BiUi  ei  Patu.    Alio,  Sidgwick,  Histpry  rf  Eiki€$t  pp. 
i57-i6a 
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protection  '*  is  the  enjoyment  of  life,  which  is  equally  dear 
to  poor  and  rich,  the  debt  which  a  poor  man  oweth  them 
that  defend  his  life,  is  the  same  which  a  rich  man  oweth 
for  the  defense  of  his."'  But  this  equality  of  taxation  does 
not  mean,  however,  an  absolute  equality,  for  the  benefit  of 
the  protection  is  the  "  enjoyment  of  life  "  as  measured  by 
material  consumption;  and  hence  taxes  should  be  based 
upon  what  one  "  spendeth,"  or  consumes,  by  which  "  every 
man  payeth  equally  for  what  he  useth."'  Similarly  in  the 
Politics:  "The  burdens  of  the  commonwealth  being  the 
price  that  we  pay  for  the  benefits  thereof,  they  ought  to  be 
measured  thereby."  And  since  this  benefit  is  the  equal 
enjoyment  of  the  peace  and  liberty  to  use  our  industry  to 
get  our  living,  we  should  contribute  equally  to  the  common 
charge,  not  as  measured  by  the  results  of  our  industry,  but 
by  our  consumption.  "  That  seemeth  therefore  to  be  the 
most  equal  way  of  dividing  the  burden  of  public  charge, 
when  every  man  shall  contribute  according  to  what  he 
spendeth,  and  not  according  to  what  he  gets."  3  Again  in 
the  Philosophical  Rudiments  it  is  declared,  that  taxes  being 
"  nothing  else  but  the  price  of  bought  peace,  it  is  good  rea- 
son that  they  who  equally  share  in  the  peace,  should  also 
pay  in  equal  part."  * 

In  brief,  the  position  of  Hobbes  is  this :  The  purpose  of 
the  state  is  the  protection  of  the  life  of  the  individual  that 
he  may  enjoy  the  peaceful  pursuit  of  a  living,  and  the  indi- 
vidual should  pay  for  the  expense  of  this  protection ;  the 
tax,  which  is  the  price  of  this  '  bought  peace/  should  there- 
lore  be  based  upon  the  benefits  derived  from  this  protection ; 
and   since   the  value  of  this  benefit  is  determined  by  the 

^LivuUkam,  Pvt  II,  Ch.  30,  p.  $0.    (AU  references  to  Hobbes  are  fron 
If  oletworth'i  edidon.) 
*/Hd.  *  Dt  C^rp^rt  PMiU0,  Part  11,  pp.  216-7. 

*  FJUUufkicm/ Jimdim€mti,  p.  173. 
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amount  of  the  enjoyment,  which  is  itself  measured  by  the 
amount  that  one  enjoys  in  the  way  of  consumption  under 
the  protection  of  the  state,  the  tax  should  be  based  upon 
the  consumption  of  the  individual;  and  since  all  equally 
enjoy  the  benefits  of  protection,  as  thus  measured  by  con- 
sumption, all  should  bear  equally  the  burden  of  taxation 
according  to  their  enjoyment  of  consumptive  goods,  that  is, 
in  proportion  to  their  consumption.  And  that  this  principle 
should  govern  the  distribution  of  taxes  is  in  accordance 
with  the  'natural  law/  "Rulers,"  says  Hobbes,  "are  by 
the  natural  law  obliged  to  lay  the  burden  of  the  common- 
wealth equally  on  their  subjects.  Now  in  this  place  we 
understand  an  equality,  not  of  money,  but  of  burden,  that 
is  to  say,  an  equality  of  reason  [proportion]  between  the 
burdens  and  the  benefits.  For  although  all  equally  enjoy 
peace,  yet  the  benefits  springing  from  thence  are  not  equal 
to  all," '  because  of  diflferences  in  consumption,  which  is  the 
true  measure  of  benefits.  That  is,  the  cost  of  protection 
should  be  distributed  among  those  receiving  the  protection 
in  proportion  to  its  value  to  them,  or  in  proportion  to  the 
value  of  the  benefits  of  protection,  which  is  the  quantity  of 
consumption. 

Are  these  conclusions  of  Hobbes  a  logical  consequence  of 
his  fundamental  premise,  or  the  logical  outcome  of  his  con- 
ception of  the  state?  Or,  again,  does  the  theory  of  Hobbes 
give  us  a  satisfactory  principle  of  taxation,  grounded  upon 
a  sufficient  and  satisfactory  basis?  Both  questions,  we  be- 
lieve, must  be  answered  in  the  negative.  For,  with  respect 
to  the  first,  if  protection  is  the  sole  purpose  for  which  polit- 
ical society  exists,  then  the  cost  of  that  protection  is  the 
logical  basis  of  taxation,  but  such  a  basis  of  tax  distribution 
is  a  practically  impossible  basis.  Or,  if  the  tax  be  consid- 
ered to  be  paid  for  the  benefits  of  the  protection,  not  for  the 

'  PkUMopkicai  Rudimenttf  P*  179* 
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protection  itself,  then  the  value  of  those  benefits  would  seem 
to  be  the  true  basis  for  the  distribution  of  the  tax  burden. 
But,  again,  this  is  an  impossible  basis,  for  the  value  of  these 
benefits  is  an  incalculable  quantity,  since  the  protection  upon 
which  they  rest  is  the  foundation  of  our  whole  civilization 
and  of  all  the  benefits  derived  therefrom.  But  since  a  tax 
can  not  equal  the  benefits  let  us  concede  that  it  should 
be  in  proportion  to  benefits ;  that  is,  the  share  of  each  should 
be  such  a  proportion  of  the  total  expense,  as  the  benefits 
that  he  derives  from  the  protection  are  to  the  total  benefits. 
But  this,  again,  is  not  a  calculable  quantity.  Hobbes,  how- 
'ever,  gets  around  the  difficulty  by  first  assuming  that  the 
4>enefits  consist  in  the  peaceful  pursuit  of  **  our  trades  and 
callings,"  and  then  illogically  concluding  that  the  benefits 
are  measured  by  what  we  consume  rather  than  by  what  we 
produce.  In  brief  there  is  no  logical  connection  between 
Hobbes'  theory  of  protection  and  his  theory  of  consumption 
as  the  basis  of  taxation.  Nor  is  Hobbes  more  satisfactory 
in  his  assumption  of  benefits  as  the  true  principle  of  taxa- 
tion. Even  if  we  concede  that,  in  a  sense,  the  theory  of 
benefits  is  a  logical  deduction  from  the  theory  of  protection 
we  maintain,  and  shall  presently  show,  that  the  theory  of 
protection  is  wholly  inadequate,  as  it  expresses  at  best  only 
a  half  truth.  On  the  other  hand  the  theory  of  benefits  as 
understood  by  Hobbes  is  equally  inadequate,  since  it  ex- 
presses even  less  than  a  half  truth.  It  is  a  grossly  inade- 
quate conception  of  the  state  that  conceives  its  benefits  to 
be  limited  to  the  power  of  peaceful  industry,  or  to  the  per- 
sonal consumption  of  economic  goods.  The  benefits  of 
government  are  manifold  and  are  not  to  be  limited  to  the 
enjoyments  derived  from  the  consumption  of  material  goods. 
And  the  tax  must  include  the  whole  range  of  enjoyments. 
Further,  the  theory  of  benefits  is  a  false  and  impossible 
j)rinciple  for  taxation ;  false,  because  it  assumes  an  erroneous 
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conception  of  the  relation  to  the  state  as  the  basis  of  taxa- 
tion ;  impossible,  because  the  benefits  that  are  supposed  to 
form  the  basis  of  the  distribution  of  taxes  are  in  no  way^a 
calculable  quantity. 

Not  only,  therefore,  does  Hobbes  commit  the  double  error 
of  assuming  benefits  as  the  true  measure  of  taxation,  and 
that  these  benefits  are  proportioned  to  our  consumption  of 
economic  goods,  but  his  theory  altogether  ignores  the  moral 
element  that  is  involved  in  the  relations  of  individuals  to 
each  other  in  society  or  the  state,  and  hence  he  expressly 
repudiates  the  principle  that  proportions  taxation  to  ability.* 
Hobbes  finds  the  justice  of  his  principle  solely  in  the  assump- 
tion that  our  benefits  are  proportioned  to  our  individual 
economic  consumption.  And  he  finds  corroboration  for 
his  principle  in  that  it  conforms  to  the  most  expedient 
A  tax  proportioned  to  consumption,  he  says, ''  seemeth  not 
only  most  equal,  but  also  least  sensible,  and  least  to  trouble 
the  mind  of  them  that  bear  it." ' 

Turning  from  Hobbes  to  Locke  and  Rousseau,  we  find 
that  they  gave  little  attention  to  the  problem  of  taxation. 
Yet  Locke  expressly  bases  taxation  upon  protection  and 
intimates  that  it  should  be  proportioned  to  its  cost,  though 
it  must  be  admitted  that  his  statement  on  the  latter  point  is 
not  very  clear.  "  'Tis  true,"  he  says,  "  government  cannot 
be  supported  without  great  charge,  and  it  is  fit  every  one 
who  enjoys  a  share  of  protection  should  pay  out  of  his  estate 
his  proportion  for  the  maintenance  of  it." '  This  is  practi- 
cally all  that  Locke  has  to  say  on  the  subject,  so  that  we  are 
left  in  doubt  how  the  proportionate  share  of  each  in  the  tax 
burden  is  to  be  determined.  But  it  suffices  for  our  present 
purpose  that  the  principle  of  taxation  is  based  upon  pro- 
tection, each  sharing  his  proportion  of  the  cost 

It  is  interesting  to  note,  however,  that  Locke  emphasizes 

>  €/.  Di  Carport  Pdituo^  p.  216.  '  IHd^  p.  217. 

*  Civil  Gwtmwunt^  tec  140. 
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the  importance  of  free  consent  in  the  payment  of  taxes,  i.  e.» 
consent  of  the  majority — since  arbitrary  taxation  "  invades 
the  fundamental  law  of  property,  and  subverts  the  end  of 
government."  This  is  not  only  an  emphasis  upon  the  moral 
obligation  to  pay  our  share  of  the  cost  of  our  protection, 
but  it  follows  from  Locke's  theory  of  civil  government  and 
from  his  theory  of  property.'  Yet  Locke,  himself,  makes 
this  moral  obligation  stand  for  naught  by  his  theory  that 
the  ultimate  incidence  of  all  taxes  is,  by  the  inevitable 
workings  of  economic  laws,  upon  land ;  since  the  merchant 
will  not  and  the  laborer  cannot  pay  the  taxes.  "  It  is  in 
vain,"  says  Locke,  "  in  a  country  whose  great  fund  is  land, 
to  hope  to  lay  the  public  charge  of  the  government  on  any- 
thing else;  there  at  last  it  will  terminate.  The  merchant 
(do  what  you  can)  will  not  bear  it,  the  laborer  cannot,  and 
therefore  the  landlord  must."*  The  merchant  "will  not," 
because  he  can  shift  it  by  raising  the  price;  the  laborer 
"  cannot,"  "  for  he  just  lives  from  hand  to  mouth."'  Thus, 
the  position  of  Locke  amounts  to  this :  We  are  all  in  duty 
bound  to  pay  our  share  of  the  cost  of  the  protection  of  gov- 
ernment, yet  the  large  merchant  class  will  not,  since  economic 
laws  enable  them  to  shift  the  burden,  and  the  large  laboring 
class  cannot,  because  they  are  already  at  the  minimum  of 
subsistence.  That  is,  economic  laws  and  conditions  stand 
in  opposition  to  the  moral  law,  thus  compelling  one  class  in 
society — the  landlords — to  bear  the  burdens  of  the  rest. 
The  theory  as  a  whole,  then,  is  inconsistent  with  itself,  but 
the  fault  here  is  with  the  theory  of  incidence  rather  than 
with  the  theory  of  protection. 

Finally,  in  the  case  of  Rousseau,  we  find  no  attempt  to 
develop  a  theory  of  taxation  based  upon  his  theory  of  a 

^  Civil  Govemmtnif  ch.  5. 

*  Interest,  p.  60  ( Worki,  Vol.  IV,  Edition  1824).     Cf.  also  p.  57. 

•7Wi,p.  57. 
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social  contract.  Yet  out  of  Rousseau's  theory  of  *  liberty 
and  equality/  which  he  made  the  mainspring  of  the  contract, 
theories  of  society  and  taxation  were  developed,  mainly  by 
the  French  communists  at  the  end  of  the  eighteenth  century, 
such  as  Baboeuf  and  Morelly.  But  as  these  theories  were 
communistic  in  character  we  shall  postpone  their  considera- 
tion until  we  take  up  the  question  of  Social  Theories  and 
Taxation. 

2.  The  Protection  Theory  of  Taxation.  Our  preceding  dis- 
cussion has  shown  that  the  contract  theorists  based  their 
principles  of  taxation  solely  upon  the  idea  of  protection. 
This  doctrine  we  have  also  found  to  be  contained  in  much 
legal  thinking,  as  in  the  popular  mind,  and  it  is  also  found 
in  a  certain  school  of  economists.  Because,  then,  of  its  his* 
torical  and  practical  importance  it  may  be  well  to  examine 
separately,  though  briefly,  both  the  merits  and  the  demerits 
of  the  doctrine,  its  truths  and  its  limitations. 

In  discussing  the  protection  theory  of  taxation  we  should 
carefully  distinguish  it  from  the  similar  economic  theory, 
better  known  as  the  grive-and-take,  or  the  quid  pro  quo, 
theory  of  taxation.  The  latter  will  come  up  for  discussion 
in  the  following  chapter.  Here  we  are  concerned  only  with 
the  protection  theory  as  forming  the  political  foundation  of 
taxation  and  of  its  principles.  True,  the  kindred  economic 
theory  rests  upon  the  assumption  that  protection  constitutes 
the  true  political  basis  of  taxation,  but  it  views  the  relation- 
ship that  necessitates  taxation  more  from  the  economic 
point  of  view  and  deduces  its  principles  wholly  from  eco- 
nomic considerations,  or  from  economic  laws.  But  although 
there  is  a  clear  theoretical  distinction,  it  would  be  difficult  to 
find  any  treatment  of  the  subject  wholly  free  from  the  one 
or  the  other  point  of  view.  Nevertheless  we  shall  view  them 
separately,  though  recognizing  their  practical  inseparability. 

From  the  purely  political  point  of  view,  then,  I  would 
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adduce  as  the  most  important  criticisms  of  the  protection 
theory:  That  its  fundamental  conception  is  inadequate; 
that  the  principles  deduced  are  not  consistent  with  its  logical 
deductions ;  that  it  sees  no  ethical  consideration  beyond  the 
obligation  of  each  to  pay  his  share  for  the  protection  that 
he  receives. 

I .  We  have  already  pointed  out  the  fact  that  this  theory 
is  based  upon  an  inadquate  conception  of  the  state,  and 
from  our  point  of  view  this  statement  finds  sufficient  proof 
in  the  theory  of  the  state  outlined  in  chapter  II.  If  we  are 
right  in  our  conception  of  the  state  the  protection  theory  is 
necessarily  inadequate.  It  expresses,  in  fact,  but  a  half- 
truth.  For  while  the  protection  of  persons  and  property  is 
the  fundamental  basis  of  social  order  and  social  progress, 
the  purpose  of  the  state  and  the  functions  of  government 
are  altogether  too  large  to  be  comprehended  under  the  con- 
ception of  protection.  The  true  conception  includes  pro- 
tection and  admits  that  it  is  fundamental,  but  it  does  not 
recognize  protection  as  exhausting  all  that  the  state  stands 
for.  The  state  not  only  represents  the  highest  culmination 
in  the  development  of  the  social  life  of  a  people,  but  it  is  at 
the  same  time  the  conditioning  instrument  in  the  totality  of 
their  development,  or  in  the  development  of  the  individual. 
To  this  end  the  protection  of  persons  and  property  is  a 
necessary  incident  but  it  is  only  one  among  many  incidents, 
though  we  will  grant  that  it  is  the  most  fundamental  and 
most  important.  Hence  the  aim  of  taxation  cannot  be  lim- 
ited to  the  onfe  end  of  protection.  Its  range  is  necessarily 
as  comprehensive  as  the  functions  of  government  acting  as 
the  agent  of  the  state  in  the  fulfilment  of  its  purpose.  This 
is  practically  conceded  by  defenders  of  the  protection  theory 
who,  like  Von  Hock,  make  protection  co-extensive  with 
national  well-being/  or  who,  with  Sismondi,  make  it  include 

1  Von  Hock,  Du  offentUcktn  Aigaben  und  Sckulden,  §§  1-4. 
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all  of  the  advantages  that  are  derived  from  it,  as  roads» 
honor,  justice,  education,  religion,  etc'  But  if  protection 
forms  too  narrow  a  conception  for  the  political  basis  of  taxa- 
tion, the  principles  deducible  from  this  conception  must  like- 
wise be  insufficient,  as  we  shall  endeavor  to  show. 

2.  That  the  principles  deducible  from  such  a  basis  are 
insufficient  is  shown,  among  other  reasons,  in  the  fact  that 
those  who  proceed  upon  its  assumption  are  unable  to  carry 
the  doctrine  to  its  logical  conclusions.  For,  logically,  the 
theory  involves  the  cost-of-service  principle  of  taxation — 
the  apportionment  of  taxes  to  the  cost  of  the  protection, 
whether  of  persons  or  of  property.  This  position,  however, 
is  seldom  maintained,  it  being  usual  to  adopt  in  its  place  the 
principle  that  bases  the  tax  upon  the  advantages,  or  the 
benefits,  derived  from  the  protection.  But  even  if  we  assume 
that  this  principle  is  a  logical  consequence  of  its  leading 
premise,  as  in  a  limited  sense  it,  perhaps,  is,  it  does  not,  any 
more  than  the  cost  theory,  aflford  a  working  principle  for 
rules  of  taxation ;  for  both  individual  costs  and  individual 
benefits  are  incalculable  quantities.  But  this  apart,  accord- 
ing to  the  benefit  principle  the  tax  should  be  proportioned 
to  the  benefits  received.  But  this  is  impracticable.  For 
on  the  one  hand  the  tax  should  equal  the  costs  (else  the 
protection  must  cease),  whether  or  not  the  costs  exceed  the 
benefits ;  while  on  the  other  hand  the  tax  for  the  most  part 
cannot  equal  the  benefits,  otherwise  the  revenue  would  enor- 
mously exceed  legitimate  expenditure.  Thus,  neither  the 
principle  of  individual  costs,  nor  that  of  individual  benefits^ 
the  only  logical  principles  deducible  from  a  purely  protec- 
tion basis,  are  practically  possible  principles  of  taxation, 
since  they  have  only  a  hypothetical  existence. 

Nor  do  we  wholly  escape  the  difficulty  by  harmonizing 
the  two  principles,  as  is  universally  done,  on  the  basis  of  the 

I  SbmoDdi,  £conomie  Politique,  Vol  11,  p.  165  (Ed.  1827). 
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totality  of  costs  and  the  totality  of  benefits,  assuming  as  the 
principle  of  taxation  that  the  taxes  of  each  should  be  such 
a  proportion  of  the  total  costs  as  he  shares  of  the  total  ben- 
efits. It  is  true  that  the  total  taxes  must  equal  the  total 
expenses  of  the  government,  but  the  protection  basis  of  tax- 
ation does  not  afford  in  itself  any  ground  for  distributing 
the  costs  according  to  the  benefits  received,  except  upon  the 
gratuitous  assumption  that  the  costs  and  benefits  are  in  every 
case  directly  proportioned  to  each  other.  But  even  if  this 
were  true  in  theory  no  definite  result  would  follow,  since  a 
proportion  could  not  be  established  between  two  unknown 
quantities. 

The  fact  is  that  upon  the  political  basis  of  protection  the 
distribution  of  the  costs  of  protection  according  to  the  theory 
of  benefits  can  have  validity  only  upon  the  assumptions :  (i) 
that  the  idea  of  protection  is  confined  strictly  to  the  pro- 
tection of  the  person  and  of  property;  (2)  that  the  value  of 
the  protection  of  the  person  is  precisely  the  same  for  every 
individual ;  *  ( 3 )  that  the  value  of  the  protection  of  property 
bears  a  direct,  ascertainable  ratio  to  the  amount  of  property 
protected,'  a  ratio  that  is  most  commonly  assumed  to  be 
directly  proportional.  But  this  limitation  of  the  function  of 
government  we  have  already  seen  to  be  too  narrow  even  for 
the  defenders  of  the  protection  theory.  They  assume  that 
protection  covers  all  of  the  advantages  derived  from  the 
protection,  and  at  the  same  time  assume  that  these  advan- 
tages have  a  definite  money  value  that  is  proportioned  to 
the  amount  of  property  of  the  individual.  But  these  are 
assumptions  only ;  they  are  not  logic. 

The  failure  of  this  school  to  arrive  at  logically  deduced 
principles  is  emphasized  still  more  in  the  fact  that,  not  con- 

'  C/.  Von  Hock,  op,  ci/.,  same  reference. 

'  Examples  are  too  nomerons  to  mention.  It  is  the  almost  nmrersally  accepted 
doctrine  of  those  influenced  by  the  conception  of  the  state  in  qnestion  in  the  teit 
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tent  with  the  theory  of  costs  or  of  benefits,  they  make  ability 
also  the  true  norm  of  taxation,  apparently  regarding  it  as 
deducible  from  the  theory  of  protection  and  in  harmony 
with  the  theory  of  benefits,  if  not,  indeed,  synonymous  with 
the  latter.*  But,  as  will  be  shown  later,  ability  is  a  principle 
quite  distinct  from  that  of  benefits,  and  has  a  foundation 
quite  distinct  from  that  of  the  protection  theory  of  the  state. 
The  ability  principle  implies  an  ethical  basis  that  is  not  to 
be  found  in  the  protection  theory,  or  the  theory  of  benefits. 
And  in  fact  the  inconsequences  in  the  conclusions  of  this 
school  arise  very  largely  from  the  assumption  of  principles, 
in  the  development  of  their  theory,  that  are  not  involved  in 
their  fundamental  premise — ^their  theory  of  the  state, 

3.  Not  least  important  among  these  assumptions  is  the 
assumption  of  ethical  relations  that  are  not  involved  in  the 
theory  of  the  state  upon  which  their  principles  are  based. 
For  if  protection  is  the  sole  basis  of  the  state,  originating  in 
an  actual  or  implied  contract  to  that  end,  the  tax,  as  we 
have  seen,  must  bear  a  definite  relation  to  the  cost,  or  at 
best  to  the  benefits,  of  that  protection.  There  can  be  no 
escape  from  the  tax  for  the  protection  of  the  person,  and  no 
-escape  for  the  protection  of  property,  by  those  who  may 
possess  even  the  smallest  amount  of  it.  Moreover,  this 
theory  of  the  state  does  not  in  itself  involve  principles  from 
which  exceptions  may  be  logically  derived.  Hence  the  only 
ground  for  any  exception  to  the  above  rule  for  taxation  is 
that  of  absolute  necessity.  Many  writers,  indeed  I  think  I 
may  say  most  writers,  consistently  maintain  this  position, 
though  some  would  justify  exemptions  on  the  principle  of 
ability,  which  involves  ethical  considerations. 

Now  it  is  my  contention  that  any  theory  of  the  state  is 
essentially  defective   from  which   practicable  principles  of 

*  Cf.  tot  example  Adam  Smith's  Camons  6iit  canon  of  taxation,  since  widely  ac- 
cepted without  qualification. 
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taxation  cannot  be  logically  derived,  since  a  state  implies  as 
well  as  necessitates  taxation.  But  such  a  theory  the  con- 
tract, or  its  counterpart  the  protection,  theory  does  not 
afford.  And  this  mainly  because  the  ethical  character  of 
the  state  is  ignored.  The  state  is  conceived  of  as  static  and 
as  consisting  of  external,  mechanical  relations ;  whereas  it  is 
dynamic  and  its  relations  are  essentially  internal,  psychical. 
This  means  also  that  the  relations  are  ethical,  and  that 
ethical  precepts  are  involved  in  the  rules  that  determine  the 
manner  of  the  state's  support.  It  means  further,  that  the 
ethical  precepts  should  dominate  more  and  more  in  the 
practical  rules  of  taxation  the  more  a  people  develops  its 
ethical  consciousness ;  that  principles  and  rules  of  taxation 
should  not  be  derived  from  primitive  conditions  of  society, 
but  from  the  conditions  prevailing  in  a  society  in  the  process 
of  developing  its  internal  relations,  and  with  reference  to  its 
ultimate  end.  We  may,  indeed,  seek  to  discover  principles 
that  controlled  actions  in  the  past,  but  in  searching  for  prin- 
ciples for  taxation  we  are  searching  for  principles  that  should 
control  the  action  of  the  future.  Such  principles  are  not 
mere  records  of  past  or  actual  experiences,  but  are  the 
formulation  of  ideal  norms  for  the  guidance  of  conduct^ 
determined  by  the  inner  nature  of  society  and  the  state. 

II.  The  Evolution  Theory  of  the  State  and 
Taxation. 

The  preceding  discussion  has  shown  us,  at  least  by  im- 
plication, that  principles  of  taxation  are  not  to  be  derived 
from  specific  functions  of  government,  or  from  the  historical 
origin  of  the  state,  but  are  to  be  derived  from  the  nature  and 
end  of  the  state,  which  involves  the  nature  and  end  of  the 
individuals  by  whom  the  state  is  composed.  Functions  of 
government  determine  limits  of  taxation,  and  the  actual 
origin  of  a  state  influences  the  character  of  its  system  of 
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taxation,  but  in  neither  case  do  they  afford  a  basis  for  the 
determination  of  ethical  principles  for  the  distribution  of  the 
tax  burden.  Important  as  these  truths  are,  they  are  fre- 
quently ignored,  not  only  by  the  school  of  writers  just  con- 
sidered, but  among  others,  in  part  at  least,  by  Mr.  Spencer 
in  the  development  of  principles  of  taxation  based  upon  his 
evolution  theory  of  the  state. 

Turning,  then,  to  the  evolution  theory  of  the  state  (and  we 
shall  confine  ourselves  to  the  theory  of  Herbert  Spencer), 
we  shall  not  find  it  necessary  to  trace  the  evolution  of  the 
modern  state  from  the  primitive  horde  and  tribe,  for  the 
course  of  this  development  has  nothing  to  do  with  Mr. 
Spencer's  theory  of  taxation.  Besides,  in  this  respect  the 
theory  does  not  differ  essentially  from  the  historical  theory 
of  the  state,  except  that  the  evolution  theory  assumes  to 
discover  the  underlying  principle  that  guides  the  course  of 
the  development.  It  is  the  principle  that  controls  develop- 
ment that  is  the  important  thing  in  Mr.  Spencer's  theory  of 
evolution,  and  the  principle  that  controls  social  evolution  is 
found  to  be  precisely  the  same  as  that  which  determines  all 
evolution  in  the  plant  and  animal  worlds — a  principle  that 
may  be  summarized  as  the  survival  of  the  fittest  struggling 
in  the  direction  of  the  least  resistance,  or,  by  co-operating 
forces,  overcoming  resistance.  Hence  the  evolution  of  the 
social  world,  like  that  of  all  life,  is  mechanical,  external ;  the 
moving  power  as  the  determinant  of  the  "fittest"  being 
ultimately  Force — ^the  force  to  resist  or  to  subdue,  the  force 
to  destroy  or  to  utilize. 

It  is  by  the  power  of  augmenting  such  forces  through  co- 
operation, that  political  society  is  made  possible,  and  it  is 
those  peoples  that  possess  this  power  in  the  greatest  degree 
that  are  the  fittest  to  survive  and  to  develop.  This  suggests 
that  social  organization  has  not  for  its  sole  purpose  mere 
survival,  but  has  a  larger,  ultimate  purpose  in  development 
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— ^the  development  of  social  organization  and  through  it  the 
development  of  the  fullest  life  of  the  individual;  for  the 
development  of  the  highest  possibilities  of  life  is  the  ultimate 
aim  of  all  evolution.  Now  the  all-essential  to  the  highest 
development  of  the  possibilities  of  individual  life,  that  is,  to 
the  development  of  human  nature,  is  the  largest  possible 
freedom  of  the  individual  in  the  exercise  of  his  own  powers 
as  directed  by  his  own  nature,  and  so  receiving  "  the  good 
and  evil  results  of  his  own  nature  and  consequent  results."' 
But  if  this  rule  were  without  restraint  in  its  application  there 
would  be  only  individual  conflicts  without  individual  develop- 
ment. It  needs,  therefore,  limitation,  so  that  with  the  free- 
dom of  the  individual  to  develop  himself,  there  must  be 
recognized  the  like  freedom  of  others.  That  is,  "in  the 
social  state  the  conduct  of  each  bringing  to  him  these  results 
must  be  restrained  within  the  limits  imposed  by  the  presence 
of  others  similarly  carrj'ing  on  action  and  experiencing  re- 
sults."' Thus  is  developed  the  fullest  life  compatible  with 
equal  freedom,  "  the  ultimate  end  being  a  higher  develop- 
ment of  human  nature."^  In  short,  while  there  should  be  full 
freedom  and  liberty  for  the  individual  in  the  exercise  of  his 
powers,  since  his  development  depends  upon  himself,  it  is 
true  that  his  personal  interests,  when  unrestrained,  tend  to 
come  into  conflict  with  the  like  interests  of  his  fellows,  who 
should  possess  the  same  freedom  of  development  as  himself. 
And  since  this  conflict  of  interests  will  not  cease  until  altru- 
ism dominates  the  world,*  such  freedom  and  liberty  of  each 
must  be  guaranteed  by  a  supreme  power — that  is,  by  the 
state.  The  sanction  for  this  interference  in  the  conduct  of 
the  individual  would  seem  to  lie  in  the  power  of  force— co- 
operative force — and  the  fact  that  those  peoples  that  enforce 
such  restraint  prove  themselves  the  fittest  to  survive  and  to 
<ievelop. 

*  Spencer,  JusHce^  p.  221.  '  IHtL  *  Ibid.^  p.  326. 

*See  Spencer,  Z>aite^^Mi«r,cbt  11-13. 
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From  this  point  of  view  of  the  state,  and  from  what  we 
may  call  its  immediate  and  efHcient  cause,  its  chief  purpose 
would  seem  to  be  to  act  as  a  protective  agency,  and  hence 
it  is  that  Mr.  Spencer  conceives  of  the  state  as  a  kind  of  a 
"  joint-stock  protection-society,"  *  whose  function  is  to  guar- 
antee to  each  the  fullest  freedom  for  the  exercise  of  his  facul- 
ties compatible  with  the  equal  freedom  of  all  others."*  But 
Mr.  Spencer  rightly  regards  protection  as  only  a  primary, 
immediate  function  of  government — a  means  to  an  end. 
This  end,  as  variously  stated,  is  to  "  administer  justice,"  "  to 
maintain  the  conditions  under  which  each  may  gain  the 
fullest  life  compatible  with  the  fullest  lives  of  fellow-citi- 
zens."3  Or,  it  is  "to  maintain  the  conditions  under  which 
individual  life  and  its  activities  may  be  carried  on,"^  though 
ultimately  it  is  "  the  formation  of  character."* 

But  notwithstanding  this  recognition  of  ultimate  ends,  it  is 
the  immediate  function  of  government  that  is  the  important 
thing  in  Mr.  Spencer's  philosophy  of  the  state.  Indeed, 
when  a  government  assumes  to  do  more  than  protect  the 
individual  in  the  exercise  of  his  faculties,  that  is,  when  it 
assumes  to  participate  positively  in  the  development  of 
human  nature,  or  of  human  capacities  and  characters,  it 
defeats  itself  and  retards  rather  than  aids  the  development 
of  the  *  fullest  life.'^  And  this  conclusion  obtains  from  what- 
ever point  of  view  we  regard  the  state — from  its  immediate 
or  its  ultimate  end.  The  state  (or  with  Mr.  Spencer  indiffer- 
ently, the  government)  must  act  simply  as  a  restraining 
power,  though  the  boundary  line  of  this  restraint  is  admit- 
tedly a  difficult  problem  to  determine.^ 

From  such  a  theory  of  the  state,  what  principles  of  taxa- 

■  Spencer,  Social  StoHa  (Abridg.  Ed.),  p.  122.  '  IHd^  p.  123. 

*  Spencer,  JustUt^  pp.  213-4.  ^  Ihid,^  p.  194.  *  IHd^  p.  251. 

*  Cf.  Social  SiaHa^  p.  127.    Abo  Cb.  26,  espedallj  372. 
^/hd,,p,  121  ttiiq. 
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tion  follow,  according  to  the  views  of  Mr.  Spencer?  In  the 
first  place,  it  is  to  be  observed  that  since  the  government 
must  guarantee  equal  freedom  of  development,  or  negatively* 
equal  conditions  "  under  which  individual  life  and  its  activi- 
ties may  be  carried  on,"  it  is  bound  not  only  to  respect  a 
principle  of  equality  in  the  distribution  of  the  tax,  but  to 
exact  only  the  minimum  necessary  for  its  support ;  since  to 
do  otherwise  would  be  to  deprive  us  of  our  liberties,  or  of 
the  freedom  to  exercise  our  faculties." '  Indeed,  any  tax  is 
regarded  as  a  curtailment  of  our  liberty,  yet  necessary  to  the 
enjoyment  of  larger  liberties,  and  so  a  necessary  eviL  Or,  it 
is  a  necessary  "  sacrifice  of  a  part  to  ensure  the  remainder  of 
our  property."  ■ 

But  upon  what  principle  is  this  equality  to  be  realized  and 
taxation  confined  to  its  proper  limits?  Upon  Mr.  Spencer's 
theory  of  a  "  joint-stock  protection-society,"  the  true  meas- 
ure of  taxation  would  seem  to  be  the  principle  that  controls 
an  insurance  premium,  as  the  state  exists  to  guarantee  our 
lives  and  property  against  the  attacks  of  others,  and  also 
their  free  exercise  and  use.  But  with  Mr.  Spencer  the  limit 
of  taxation  is  found  in  the  actual  costs  necessary  to  guarantee 
the  desired  protection,  while  the  principle  of  distribution  b 
that  of  "  benefits  "  derived  from  the  protection. 

^^  In  the  abstract,"  says  Spencer,  ^^  the  question  does  not 
appear  to  present  any  great  difHculty.  The  amounts'individu- 
ally  paid  should  be  proportioned  to  the  benefits  individually 
received.  So  far  as  these  are  alike  the  burdens  should  be 
alike ;  and  so  far  as  they  are  unlike  the  burdens  should  be 
unlike.  Hence  arises  a  distinction  between  the  public  expen- 
diture for  the  protection  of  persons  and  the  public  expendi- 
ture for  the  protection  of  property.  As  life  and  personal  safety 
are,  speaking  generally,  held  equally  valuable  by  all  men, 

*  Spencer,  Social  StaHa,  p.  133. 

^yusiUi,  J09.    QC  alio  Monteiqvieii,  Di  P  nprit  det  Mst  bk«  idii,  ch.  I. 
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the  implication  appears  to  be  that  such  public  expenditure 
as  is  entailed  on  their  account  should  fall  equally  upon  all. 
On  the  other  hand,  as  the  amounts  of  property  possessed  at 
the  one  extreme  by  the  wage  worker,  and  at  the  other 
extreme  by  the  millionaire,  differ  immensely,  the  implication 
is  that  the  amounts  contributed  to  the  costs  of  maintaining 
property  rights  should  vary  immensely — should  be  propor- 
tionate to  the  amount  of  property  owned,  and  vary  to  some 
extent  according  to  its  kind.' 

Not  only  should  taxes  be  proportioned  to  benefits,  but 
^*  state  burdens,  however  proportioned  among  citizens, 
should  be  borne  by  all.  Every  one  who  receives  the  bene- 
fits which  government  gives,  should  pay  some  share  of  the 
costs  of  government,  and  should  directly  and  not  indirectly 
pay  it."* 

In  the  above  quotations,  we  have  substantially  all  that  Mr. 
Spencer  has  to  say  respecting  principles  of  taxation,  although 
the  same  ideas  are  several  times  repeated  in  his  different 
works.  And  the  sum  and  substance  of  the  principles  that 
Mr.  Spencer  finds  deducibl^  from  his  theory  of  the  state  are, 
that  the  tax  should  be  proportioned  to  benefits,  and  should 
be  universal.  But  since  Spencer,  with  Von  Hock,  distin- 
guishes between  the  protection  of  the  person  and  of  prop- 
erty, and  consistently  so,  there  must  be  one  universality  for 
persons  and  another  for  property 

We  cannot  stop  here  to  enter  into  a  criticism  of  Mr.  Spen- 
cer's theory  of  the  state  which  he  assumes  as  the  basis  of  his 
principles  of  taxation.  For  us  the  question  is :  Are  these 
principles  logically  deduced,  and  are  they  consistent  with  the 
demands  of  justice?  Or  we  may  ask:  Is  this  theory  of  the 
state  itself  capable  of  supplying  principles  that  satisfy  the 
highest  demand  of  justice? 

I.  Mr.  Spencer  deduced  his  principles  from  his  theory  of 

^T^uliMy,  pp.  198-9.  '7M;p.i94. 
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government  as  a  "  a  joint-stock  and  protection-societ/' — 
from  his  theory  of  the  functions  of  government ;  not  from  his 
his  theory  of  the  evolution  of  the  state — not  from  the  nature  of 
the  state  itself.  And  assuming  the  same  functions,  he  arrives 
at  the  same  conclusions  as  those  who  hold  to  the  contract 
theory,  or  to  the  protection  theory  of  the  state — the  theory 
of  benefits  and  universality.  But  we  maintain  that  neither 
his  theory  of  the  functions  of  government,  nor  his  princi- 
ples of  taxation,  are  necessary  deductions  from  the  evolu- 
tion theory  of  the  state.  For  if  society  is  a  "growth" 
and  not  a  '*  manufacture," '  the  same  must  be  true  of  the 
state,  for  Mr.  Spencer  does  not  distinguish  between  the  state 
and  its  government,  and  thus  to  assume  that  the  state  goes 
on  developing  while  its  functions  remain  constant,  is  to  con- 
tradict himself,  and  to  assume  for  the  state  dynamic,  and  for 
the  government  static  conditions.  It  means,  further,  that 
while  evolution  is  recognized  as  the  all-controlling  social 
force,  yet  arbitrary  limits  may  be  assigned  to  it ;  that  after 
all,  it  is  the  preconceived  notion  of  what  ought  to  be,  and 
not  the  actual  trend  of  evolution,  that  has  formed  the  basis 
of  conclusionis.  It  is  true  that  Mr.  Spencer's  individualism 
has  given  color  to  this  theory  of  governmental  functions,  but 
it  is  not  consistent  with  his  theory  of  the  ultimate  end  of  the 
state  to  assign  arbitrary  limits  to  the  functions  of  its  govern- 
ment, the  agency  through  which  it  must  realize  its  end. 

The  same  criticism  may  be  applied  to  the  principles  of 
taxation.  For  if  there  is  any  truth  in  this  theory  of  evolu- 
tion, the  principles  of  taxation  must  vary  from  time  to  tiaie 
with  the  progress  in  social  evolution,  conforming  to  existing 
ideals  and  standards  of  society.  Again,  if  we  recall  that  all 
evolution,  according  to  Mr,  Spencer,  is  a  product  of  exter- 
nal, material  forces  and  laws,  the  non  sequitur  of  his  conclu- 
sions becomes  even  more  apparent.  Whether,  on  the  theory 
»0^>i^/,p.i47. 
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of  evolution,  a  tax  should  conform  to  benefits  and  be  univer- 
sal, must  depend  upon  whether  the  evolution  of  the  state  is 
best  promoted  by  an  application  of  these  principles.  Nor 
does  the  theory  of  evolution,  in  itself,  afford  any  a  priori 
reasons  in  support  of  these  principles. 

For  a  criticism  of  these  principles  as  deductions  from  Mr, 
Spencer's  theory  of  the  functions  of  government  we  may 
refer  to  the  preceding  discussion.'  But  to  this  we  may  also 
add,  that  however  true  it  may  be  that  the  protection  of  life  has 
an  equal  value  for  all,  it  is  by  no  means  self-evident  that  the 
benefits  derived  from  the  protection  of  property  are  propor- 
tional to  the  amount  of  property  protected.  Indeed,  the 
opposite  conclusion  has  more  reason.  Still  more,  the  pro- 
tection of  property  affords  benefits  to  the  propertyless  as 
well  as  to  the  property  holders,  though  in  a  less  degree. 

2.  As  to  the  ethical  character  of  the  principles,  we  may 
refer  again  to  the  preceding  discussion,'  where  it  is  shown 
that  while  the  principle  of  universality  is  true  as  a  general 
principle  it  nevertheless  requires  exceptions ;  and  that  the 
principle  of  benefits  is  lacking  in  important  ethical  consider- 
ations. But  more  than  this,  we  maintain  that  Mr.  Spencer's 
theory  of  social  evolution  does  not  afford  a  sufficient  basis 
for  ethical  principles  of  taxation.  The  conception  of  a  state 
as  composed  of  individuals  who  are  little  more  than  abstrac- 
tions of  the  individual  as  he  is  in  actual  life,  and  of  relations 
that  are  little  more  than  artificial  and  mechanical,  are  not 
conceptions  to  give  a  basis  for  ethical  principles.  No  theory, 
indeed,  can  meet  the  requirements  of  ethical  demands  that 
does  not  conceive  of  the  individual  as  a  self-realizing  spiritual 
entity — a  person ;  as  also  having  a  social  nature  which  is 
such  a  vital  part  of  himself  that  apart  from  it  he  has  no  real- 
ity as  a  person.  For  only  with  such  a  conception  can  the 
relations  of  individuals  to  each  other  in  society  be  rightly 

^  See  an/tf  p.  73  tt  uq,  '  AnU^  p.  75  ii  siq. 
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understood,  or  ethical  principles  deduced.  Material  agencies 
may  issue  in  conduct,  but  not  in  moral  conduct.  In  brief, 
a  philosophy  of  taxation,  like  a  philosophy  of  the  state, 
must,  as  we  have  before  observed,  take  into  consideration  the 
whole  man. 

But  such  is  not  the  case  with  the  theory  of  evolution  in 
question.  Principles  of  taxation  that  follow  from  it  must 
result  from  the  law  of  the  '*  survival  of  the  fittest,"  must  be 
-such  as  are  best  adapted  to  the  conditions  of  social  life,  and  to 
the  economic  conditions,  as  they  at  any  time  exist.  It  is  true 
that  such  a  result  may  be  contained  in  the  principle  of  uni- 
versality ;  but  it  is  equally  true  that  those  conditions  might 
»bc  met  only  by  a  modification  of  the  law  of  universality — by 
means  of  exceptions;  while  under  Mr.  Spencer's  assump* 
tion  the  law  of  universality  admits  of  no  exceptions.  The 
benefit  principle,  however,  cannot  conform  to  such  condi- 
.tions,  since  it  is  not  capable  of  practical  realization,  as  there 
is  no  justification  for  the  assumption  that  benefits  are  propor- 
.tioned  to  the  amount  of  property. 

Finally,  it  may  be  added  that  Mr.  Spencer's  theory  of  tax- 
ation is  not  consistent  with  his  theory  of  a  social  organism. 
For  if  the  state  is  an  organism  (as  he  maintains  in  spite  of 
his  own  refutation  of  the  doctrine),  taxation  should  be  based 
4ipon  the  economic  ability  of  the  individual,  apart  from  any 
personal  needs ;  other,  at  least,  than  those  of  the  necessary 
minimum,  since  as  a  member  of  the  organism  he  must  exist 
and  act  to  the  extent  of  his  capacity  for  the  whole,  and  not 
lor  himself. 

III.  The  Utilitarian  Theory  of  the  State  and 
Taxation. 

While  almost  any  theory  of  the  state  possesses  certain 
utilitarian  characteristics,  there  is  nevertheless  a  distinctively 
jatilitarian  theory  based  upon  utilitarian   ideas;  and  while 
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utilitarian  principles  have  been  applied  to  taxation  mainly 
from  an  ethical  or  an  economic  point  of  view,  there  is  an 
underlying  basis  in  a  utilitarian  political  philosophy.  It  is 
this  latter  point  of  view»  as  furnishing  a  basis  for  principles 
of  taxation,  that  I  wish  to  consider  here.  In  doing  so  I 
shall  confine  myself  to  Mill  and  to  Sax,  though  the  former 
considered  the  question  more  from  an  ethical,  the  latter  from 
an  economic  point  of  view. 

I.  The  Theory  of  Mill.  According  to  Mill  mankind  is  of 
such  a  nature  that  every  individual  seeks  the  greatest  pos- 
sible amount  of  pleasure  and  the  avoidance  of  the  greatest 
possible  amount  of  pain,  the  ideal  aim  of  life  being  "  the  great- 
est happiness  of  the  greatest  number." '  Now  this  ideal  is 
most  nearly  realized  when  every  individual  is  given  the  full- 
est liberty  to  act  according  to  his  own  impulses  and  beliefs, 
subject  only  to  the  like  liberty  of  others.*  It  is  in  the  main- 
tenance of  the  conditions  essential  to  this  equal  liberty  that 
the  utility  of  a  government  consists.  That  is,  the  utility  and 
sanction  of  government  consists  in  its  usefulness  to  the  ends 
of  the  individual,  a  utility,  therefore,  that  is  ''  grounded  upon 
the  permanent  interests  of  man  as  a  progressive  being." 
And  it  is  because  these  interests  cannot  be  realized  through 
an  independent  life  that  they  ''  authorize  the  subjection  of 
individual  spontaneity  to  external  control,  but  only  in  re- 
spect to  those  actions  which  concern  the  interests  of  other 
people."  But  such  a  common  interest  is  limited  to  the 
maintenance  of  the  conditions  of  the  free  activity  of  the  in- 
dividual, in  a  word,  to  self* protection.  Indeed,  says  Mill, 
^^  the  sole  end  for  which  mankind  are  warranted,  individually 
or  collectively,  in  interfering  with  the  liberty  of  action  of  any 
of  their  number,  is  self-protection."  ^    With  the  functions  ol 

>  Cf.  Mill,  Utiiitarianism.  *  Cf.  Mfll,  On  Liberiy^  cb.  3  and  4. 

*  On  LkhfTiy^  Introdttctioii. 
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government  thus  directed,  but  also  thus  restricted,'  there  is 
developed  the  highest  individuality,  and  by  implication  the 
greatest  happiness  of  the  greatest  number. 

It  will  be  noted  that  Mill  arrives  at  the  same  conclusion 
as  Spencer  respecting  the  functions  of  government ;  and  we 
shall  see  that  he  also  arrives  at  essentially  the  same  princi- 
ples of  taxation,  derived,  as  with  Spencer,  from  the  relations 
of  the  individual  to  the  functions  of  government,  but  also 
with  the  ethical  ideal  uppermost  in  mind.  For  with  Mill 
the  protection  that  guarantees  equal  liberty  of  performance, 
of  the  development  of  individuality,  and  so  of  the  highest 
happiness  of  the  individual  and  of  mankind,  is  of  interest  to 
all  since  all  are  benefited  by  it.  And  hence,  "  every  one 
who  receives  the  protection  of  society  owes  a  return  for  the 
benefit,  and  the  fact  of  living  in  society  renders  it  indis- 
pensable that  each  should  be  bound  to' observe  a  certain  line 
of  conduct  towards  the  rest."  And  among  other  things, 
this  "  line  of  conduct "  consists  "  in  each  person  bearing  his 
share  (to  be  fixed  on  some  equitable  principle)  of  the  labors 
and  sacrifices  incurred  for  defending  the  society  or  its  mem- 
bers from  injury  and  molestation."  ■ 

But  how,  according  to  Mill,  is  the  "  share  "  of  each  to  be 
determined?  It  must,  he  says,  be  upon  some  "equitable 
principle,"  and  such  a  principle  he  finds  contained  in  the 
idea  of  "  equality."  Equality  is  regarded  as  the  basic  prin- 
ciple of  government,  whose  chief  function  it  is  to  maintain 
equal  liberty  in  the  enjoyment  of  pleasures,^  and  equal  con- 

^In  hb  later  life  Mill  did  not  to  restrict  the  functions  of  goTemment,  though  he 
did  not  change  his  utilitatian  ideas  or  his  principles  of  taxation.  C/,  for  example, 
his  Auiobiojiraphy  and  the  later  editions  of  his  Poliiical  Economy. 

**  On  Liberty t  ch.  4. 

*With  Mill  **  pleasure"  is  not  merely  Hedonistic,  sensual,  but  it  is  a  "happi* 
Dess  "  that  includes  intellectual  pleasures,  and  which,  indeed,  with  doubtful  con* 
Siitency,  Mill  makes  the  highest  pleasure.  Cf.  Mill,  Utilitarianism;  and  GreeB» 
Prolegomena^  p.  168  //  teq. 
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ditions  in  the  avoidance  of  pains.  Therefore,  for  the  labor 
and  sacrifices  incurred  in  maintaining  these  equal  liberties 
and  conditions  there  should  be  an  "  equality  of  sacrifice  "  on 
the  part  of  those  benefited;  or  "equality  of  sacrifice" 
should  be  the  guiding  principle  of  taxation.  That  is,  the 
government  should  "  apportion  the  contribution  of  each 
person  towards  the  expenses  of  government  so  that  he 
shall  feel  neither  more  nor  less  inconvenience  from  his 
share  of  the  payment  than  every  other  person  experiences 
from  his." ' 

We  shall  postpone  for  future  discussion  the  merits  of  this 
principle  as  an  economic  or  an  ethical  principle  and  inquire 
here,  as  in  the  case  of  the  preceding  theory,  whether  the 
principle  is  consistent  with  the  theory  of  the  state  upon 
which  it  is  founded,  and  whether  this  theory  of  the  state  is 
adequate  to  the  determination  of  satisfactory  principles. 

I.  The  theory  of  Mill,  at  the  outset,  has  the  advantage 
over  either  of  the  preceding  theories  in  that  it  assumes  an 
ethical  end  in  the  purpose  of  the  state,  and  involves  ethical 
relations  among  individuals  as  they  exist  in  society,  what- 
ever may  be  said  of  the  ethical  end  in  itself.  Granting, 
however,  the  ethical  ideal,  and  also  the  assumption  that  the 
ideal  is  best  attained  by  the  maintenance  of  an  equal  liberty 
of  individual  action,  of  individual  direction  of  one's  activities 
— one's  emotions  and  ideals — and  equality  would  rightly 
seem  to  be  the  justly  dominating  principle  of  social  life. 
Hence,  also,  it  is  that  in  the  maintenance  of  the  conditions  of 
equal  liberty  there  should  be  an  equality  of  individual  sacri- 
fice corresponding  to  the  equal  benefits  derived  from  the 
equal  liberty.  As  individuals  share  equally  in  the  benefits, 
so  also  should  they  share  equally  in  the  sacrifices  necessary 
to  obtain  them. 

It  is  further  not  only  consistent  with  the  theory  of  Mill, 

^  Mill,  Political  Economy^  bk.  t.,  cb.  2,  $  3. 
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but  also  its  merit,  that  it  fairly  solves  the  problem  of  abso- 
lute and  relative  equality,  the  absolute  equality  being  of  a 
subjective,  the  relative  equality  of  an  objective  character. 
For  with  respect  to  the  property  enjoyed  under  the  protec- 
tion, or  guaranteed  liberty,  of  the  government,  there  is  only 
a  relative  equality  of  benefits,  and  so  there  is  and  should  be 
only  a  relative  equality  in  the  goods  given  up  for  the  sup- 
port of  the  government;  but  with  respect  to  the  conditions 
of  liberty  in  the  free  use  of  our  faculties,  so  far  as  the  gov- 
ernment is  concerned  in  them,  there  is  an  absolute  equality 
of  subjective  interest,  and  hence  there  should  be  an  absolute 
equalit>'  of  subjective  sacrifice  for  the  maintenance  of  those 
conditions.  Such  an  equality  is  found  in  Mill's  subjective 
"  equality  of  sacrifice "  as  the  norm  for  the  distribution  of 
taxes. 

(2)  But  apart  from  the  question  whether  equality  of  sac- 
rifice is  the  ideal  norm  of  taxation — a  question  to  be  con- 
sidered later — ^the  utilitarian  theory  of  Mill  is  otherwise 
defective.  True,  he  rightly  considers  the  question  from  the 
point  of  view  of  the  ultimate,  and  not  the  immediate,  end  of 
the  state,  and  therefore  escapes  the  criticisms  passed  upon 
the  protective  theory.  But  the  faults  of  the  theory  arise 
mainly  from  the  defectiveness  of  its  ethical  standard  which 
we  shall  have  occasion  elsewhere  to  criticise.  Besides,  the 
theory  is  further  defective  in  that  its  ideals  and  results  are 
essentially  of  a  subjective  character,  and  so  are  incapable  of 
the  necessary  quantitative  determination.  Nor  would  it  be 
easy  to  find  in  the  Greatest  Happiness  principle  any  definite 
standard  for  deviations  from  the  rule  of  universality  in  the 
tax  obligation  for  the  maintenance  of  the  conditions  of  equal 
liberty.  And  there  would  be  the  same  difficulty  in  de- 
termining these  exceptions  on  the  principle  of  equality  of 
subjective  sacrifice. 

2.  The  Utilitarian  Theory  of  Sax  and  the  Austrian  School. 
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A  far  more  elaborate  attempt  to  place  taxation  upon  utili- 
tarian principles  is  to  be  found  in  Sax  and  the  Austrian 
school  of  economists.*  But  with  them  the  theory  loses  its 
ethical  character  and  assumes  a  distinctly  economic  form. 
Yet  the  theory  is  founded  upon  the  utilitarian  principle  of 
pleasure  and  pain,  a  principle  that  it  is  assumed  applies^ 
equally  to  the  collective  and  to  the  individual  life.  That  is^ 
to  say,  pleasure  and  pain  are  supposed  to  determine  col- 
lective activity  in  precisely  the  same  way  that  they  determine 
individual  activity.  And,  indeed,  the  collective  life  has  the 
same  end  in  view — the  increase  of  the  sum  total  of  pleasure ; 
and,  further,  it  exists  to  promote  this  end  wherever  it  iS' 
more  competent  than  individual  action. 

As  worked  out  by  Sax  the  theory,  in  brief,  is  as  follows : 
Man  is  a  creature  of  wants — sensuous  and  intellectual,  moral 
and  religious,  social  and  economic,  etc.,  etc. — whose  satis- 
faction with  the  least  possible  pain,  or  sacrifice,  to  himself  is 
the  aim  of  his  life.  Of  these  wants,  infinite  in  their  variety^ 
some  are  satisfied  by  the  individual  directly,  others  by  the 
associated  or  collective  action  of  individuals.  The  former 
are  called  collective  wants,  the  latter  individual  wants.  Of 
the  collective  wants,  which  alone  concern  us,  some  are  satis- 
fied by  voluntary  associations  within  the  state,  others  by 
society  as  a  collective  whole,  organized  as  a  body  politic — 
by  the  state  itself.  But  however  satisfied,  the  ruling  principle 
of  all  wants  is :  the  greatest  possible  satisfaction  with  the 
least  possible  effort — with  the  least  individual  sacrifice. 

Now  this  principle  not  only  determines  all  collective  action 
but  also  what  action  shall  become  collective,  that  is,  the  func- 

*  Sax,  Grundli^ng  <Ur  theoretischen  StatiUwirthschaft ;  also,  Die  Progressiva 
steuer ;  Wxttia^  Natural  Value;  Ricca-Salerno,  SHenta  delta  Finanta  ;  Flora» 
Seienta  delle  Finanu»  The  work  of  Sax  is  profuse  and  diflBcult;  that  of  Ricca- 
Salerno  brief  and  clear.  A  very  good  statement  of  this  theory  is  given  by  Flora  in 
the  Rassegnat  for  August,  1893,  ^  <^  article  entitled,  II  Concetto  della  Economim 
Finanviaria. 
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tions  of  government.  These  functions  extend  to  the  satis- 
faction of  all  wants  that  could  not  be  satisfied  by  individual 
effort,  or  if  so  only  by  a  greater  sum  total  of  individual  sac- 
rifice. These  wants  have  no  absolute  restriction  but  are  rel- 
ative to  the  conditions  of  a  given  civilization,  to  the  convic* 
tions  of  a  people.  As  Flora  says,  "  The  measure  of  the 
action  of  a  state  is  a  product  of  the  wills  of  its  members," ' 
but  wills  that  are  determined  by  ideals  of  pleasure  and  pain. 

That  is  to  say,  collective  wants  of  whatever  kind  are  de- 
termined by  the  law  of  satisfaction  common  to  all  wants,  a 
condition  that  follows  from  the  nature  of  the  individual  and 
^f  society.  For  collective  want,  in  its  last  analysis,  like  all 
want,  necessarily  pertains  to  psycho-physical  organisms  and 
not  to  a  personified  collective  being  that  has  only  mythical 
existence.  Hence,  collective  action,  like  individual  action, 
must  be  determined  by  the  law  of  greatest  utility  and  of  least 
disutility,  in  a  word,  by  the  law  of  ** marginal"  utility. 
Hence,  also,  the  same  law  must  determine  principles,  or 
more  strictly  laws  of  taxation. 

In  this  simple  law  of  the  satisfaction  of  want  Sax  thinks 
that  he  has  found  the  key  to  the  solution  of  the  whole  prob- 
lem of  true  principles  of  taxation,  and,  indeed,  in  its  sim- 
plicity he  finds  a  guarantee  of  its  validity.*  But  Sax  does 
not  discover  any  new  principle  from  this  law  of  utility,  for 
his  "  equivalence  of  burdens,"  which  he  deduces  from  the 
law  of  marginal  utility,  is  in  reality  nothing  but  Mill's 
"equality  of  sacrifice,"  in  spite  of  the  assumption  to  the 
contrary.  Indeed,  Sax  sums  up  his  principle  in  almost  the 
exact  words  of  Mill;  for  his  principle  of  taxation  is:  that 
**  every  individual  should  value  the  goods  taken  from  him  as 
highly  as  every  other  individual  values  those  taken  from 
him."  3     In  other  words,  the  marginal  utility  of  goods  taken 

*  C^.  cif^  p.  8. 

^  <*  Die  Einf achkeit  der  L&sung  Ut  eine  Bttrgichaft  ibrer  Richtigkeit^    Sax,  tf, 
Hin  p.  308.  *  IHd^  p.  514.    See  anU^  p.  88. 
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as  a  tax  should  produce  an  equivalent  sacrifice.  Yet  in  his 
method  of  treatment  Sax  differs  quite  materially  from  MilK 
particularly  in  relation  to  collective  wants  and  in  confining 
himself  solely  to  the  view-point  of  economics.  For  with  Sax 
the  political  basis  is  put  into  the  background,  while  the 
ethical  is  considered  as  having  no  place  in  determining  prin- 
ciples of  taxation,  since  taxation  has  to  do  with  what  is  and 
not  with  what  ought  to  be. 

A  criticism  of  the  theory  of  Sax  must,  therefore,  be  made 
in  connection  with  the  economic  basis  of  taxation.  But  with 
respect  to  the  political  basis  it  may  be  observed,  that  if  we 
g^nt  the  primary  assumptions  of  Sax  his  conclusions  would 
seem  to  follow.  We  cannot,  however,  concede  that  the 
economic  law  of  marginal  utility,  based  upon  self-interest» 
determines  collective  action  in  precisely  the  same  way  that 
it  determines  the  economic  action  of  the  individual;  nor 
that  economic  laws  take  precedence  over  ethical  considera- 
tions in  the  determination  of  principles  of  taxation ;  or  that 
ethical  principles  are  nothing  but  the  results  of  the  action  of 
economic  laws,  as  is  virtually  assumed  by  Sax.  And  because 
of  the  faultiness  of  these  assumptions  the  political  basis  fails 
as  a  basis  for  principles  of  taxation.  The  theory  is,  further, 
like  Mill's  too  subjective,  too  abstract.  We  postpone  further 
criticism. 

But  whatever  criticism  may  be  passed  upon  the  theory 
of  Sax  it  must  be  admitted  that  his  general  views  are  not 
only  suggestive  but  also  contain  much  truth.  The  chief 
merits  of  his  treatment  are :  Its  conception  of  the  state,  as  a 
social  organization  essential  to  the  highest  development  of 
the  individual,  and  yet  not  itself  a  social  organism ;  its  recog- 
nition of  the  flexibility  and  the  relativity  of  collective  wants, 
and  therefore  of  the  functions  of  government;  its  rich  sug- 
gestiveness  in  making  the  philosophy  of  taxation  a  part  of 
the  general  philosophy  of  human  wants ;  its  emphasis  upon 
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the  satisfaction  of  wants,  rather  than  upon  the  benefits  of  gov- 
ernment, as  the  measure  of  taxation ;  though  by  failing  in  a 
due  recognition  of  the  ethico-social  nature  of  collective  wants,, 
and  so  of  the  implications  involved  therein,  he  fails  to  dis- 
cover the  true  norm  that  should  determine  their  satisfaction. 

IV.    Social  Theories  and  Taxation 

We  have  thus  far  treated  of  theories  that  pertain  to  histor- 
ical or  actual  forms  of  state  and  government,  and  it  may  be 
well  before  closing  the  present  chapter  to  say  a  word  respect- 
ing the  character  of  taxation  involved  in  such  ideal  social 
theories  as  anarchism,  communism  and  socialism.  True, 
such  theories  may  not  be  able  to  throw  much  light  on  prin- 
ciples of  taxation  that  are  consistent  with  prevailing  notions 
of  the  political  state,  since  the  total  abolition  or  the  com- 
plete transformation  of  such  states  is  a  part  of  their  scheme 
of  taxation.  And  yet  they  are  not  wholly  without  their  les- 
sons in  their  conceptions  of  the  nature  of  individuals,  their 
relations  to  each  other  in  society,  and  their  mutual  obliga- 
tions in  their  associations  with  each  other. 

I.  Anarchism,  Nominally  under  anarchism  there  is  no 
state,  but  only  voluntary  associations.  Force  as  a  coercive, 
collective  power,  is  completely  wanting.  All  association, 
and  therefore  all  political  association,  must  be  voluntary, 
else  there  would  be  a  denial  of  individual  liberty ;  and  for 
the  same  reason  all  support  of  these  voluntary  associations, 
of  whatever  sort,  must  likewise  be  a  voluntary  support. 
Membership  in  the  association,  and  therefore  support  of  it,, 
is  permanent  or  temporary  according  to  the  choice  of  the 
individual. 

Under  such  a  social  system  the  conscience,  or  the  ethical 
standard,  of  the  individual  must  be  the  sole  determinant  of 
the  amount  of  individual  contributions,  as  no  force  can  be 
applied.     Should  an  association  forbid  membership  to  any 
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individual,  or  enforce  contributions  as  a  condition  of  mem- 
bership, it  would  defeat  its  own  purpose  and  repudiate  its 
own  notion  of  individual  liberty.  Yet,  until  the  millennium 
appears,  or  so  long  as  human  nature  remains  as  it  is,  en- 
forcement of  contribution,  and  the  determination  of  the  pro- 
portionate share  of  each,  is  inevitable.  The  conscience  of 
the  individual  can  not,  as  yet,  be  trusted  to  determine  his 
share  of  the  necessary  contributions.  Nevertheless,  the 
anarchist  view  has  its  lesson  in  its  emphasis  upon  the  volun- 
tary side  of  political  society,  and  upon  the  ethical  character 
(at  least  by  implication)  of  the  obligation  to  contribute  for 
its  support.  And  yet  there  is  only  a  half-truth  in  this 
doctrine.  There  must  be  a  social  determination  and  a 
social  enforcement,  else  the  association  must  cease  to  exist. 
2.  Communism.  Communism  in  its  objective  form  is 
little  more  than  the  constructive  side  of  philosophic  an- 
archism.' As  with  anarchism  political  and  industrial  society 
are  organized  in  one  common  Association,  but  while  the 
association  is  voluntary,  communistic  ideals  do  not  preclude 
the  enforcement  of  its  laws.  Communism,  further,  finds  a 
definite  principle  of  association  in  the  idea  of  the  brother- 
hood of  man,  from  which  it  deduces  as  a  principle  of  col- 
lective activity :  *•  From  each  according  to  his  ability,  to 
each  according  to  his  needs."  This  principle  which  should 
actuate  all  social  eiTort  must  also  control  the  contributions 
which  it  involves.  True,  technically  speaking,  there  is  no 
taxation  in  a  communistic  society,  since  the  officers  of  the 
community  share  in  the  product  on  the  same  basis  as  the 
producers.  But  the  support  of  the  officers,  and  the  provi- 
sion of  the  material  wants  of  the  government  from  the  com- 
mon product  is  as  much  taxation  as  a  direct  levy  upon  the 
property  or  income  of  the  individual ;  for  in  either  case  the 
support  of  the  government  comes  from  individual  labor  and 

^  S«e  BeBjamin  F.  Tucker,  Instead  of  a  Book. 
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effort,  from  the  giving  up  of  the  results  of  one's  own  labor 
to  the  community.  And  since  the  common  fund  is  the  re- 
sult of  the  combined  labor  of  the  whole,  each  producing 
according  to  his  ability,  the  burden  of  the  support  of  the 
community  is  necessarily  proportioned  to  the  ability  of  its 
members.  Here  we  virtually  have  "  universality "  and 
**  ability  "  as  the  two  cardinal  principles  of  taxation,  deduct- 
ble  from  the  nature  of  the  social  organization  and  the 
ethical  ideal  upon  which  it  is  founded — the  brotherhood  of 
man.  These  principles  are  both  consistent  and  sound.  The 
error  of  communism  lies  in  the  assumptions  which  it  bases 
upon  the  idea  of  a  common  brotherhood,  particularly  with 
respect  to  the  nature  and  character  of  the  collective  life.  It 
exaggerates  the  communal  idea  as  anarchism  does  that  of 
the  individual.  Its  great  merit  is  the  emphasis  it  places 
upon  the  ethical  side  of  social  life. 

3.  Socialism.  So  many  social  ideals  are  included  under 
this  caption  that  I  must  confine  myself  to  that  type  of  social- 
ism that  is  known  as  Scientific  Socialism,  or  Collectivism — 
the  socialism  that  would  abolish  political  states — the  Polizei- 
Staat — and  establish  in  their  stead  industrial  states,  which 
are  to  own  all  the  means  of  production  and  to  direct  and 
control  all  industries.  Under  such  a  system,  it  is  assumed, 
there  will  be  no  occasion  for  the  exercise  of  police  powers, 
and  the  state  will  have  only  economic  functions  to  per- 
form. Yet  every  individual  must  be  guaranteed  an  equal 
opportunity  in  the  satisfaction  of  his  economic  wants.  Such 
guarantee,  however,  is  supposedly  fulfilled  by  the  system 
itself,  which  offers  the  same  opportunity  to  all  to  make  use 
of  the  means  of  production.  That  is  to  say,  the  equality, 
which  it  is  assumed  is  the  fundamental  human  right,  and  the 
basic  principle  of  the  state,  is  an  "  equality  of  opportunity," 
an  equality  of  use,  not  an  equality  of  possession.  Hence 
the  quantity  of  goods  acquired  by  each  individual  for  the 
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satisfaction  of  his  wants  should  depend  upon  his  ability  and 
inclination  to  labor,  as  in  the  system  of  Rodbertus ;  but  in 
the  less  just  system  of  Marx  it  depends  upon  the  "  average 
labor  time"  necessary  for  the  production  of  commodities. 
And  the  same  principle  that  determines  the  share  of  each  in 
the  common  product,  must  determine,  also,  the  contribu- 
tions of  each  to  the  common  reservoir,  the  common  fund, 
out  of  which  the  shares  are  distributed. 

But  the  government  is  also  maintained  out  of  the  common 
fund.  Upon  what  principle,  then,  is  the  burden  of  support- 
ing the  government  distributed  ?  Necessarily,  the  share  of 
the  common  burden  must  depend  upon  the  portion  that  each 
contributes  to  the  common  product.  In  other  words,  the 
distribution  of  the  expenses  of  the  government  will  be  rela- 
tive to  the  standard  of  private  wants  and  the  degree  of  their 
satisfaction ;  or,  in  brief,  upon  the  use  that  one  makes  of  his 
opportunities.  Nominally,  then,  the  princijple  of  sharing  the 
common  expense — for  there  is  no  taxation — ^is  the  ability  to 
satisfy  private  wants,  or  rather  to  provide  the  means  for  their 
satisfaction.  But  more  strictly,  the  principle  is  that  of 
economic  benefits,  the  contribution  of  each  being  propor- 
tioned to  the  actual  use  made  of  the  economic  opportunities 
afforded  by  the  government 

Upon  the  assumption  of  the  socialistic  conception  of  the 
state  this  conclusion  cannot  be  gainsaid.  It  is  logical  and 
just.  But  there  is  not  the  same  theoretical  justice  in  the 
distribution  of  the  burden  upon  the  basis  of  the  "labor- 
time"  theory  of  Marx,  since  those  having  less  than  the 
average  capacity  of  production  are  credited  with  more  than 
they  actually  contribute,  while  those  having  a  capacity  above 
the  average  are  credited  with  less  than  they  actually  con- 
tribute. The  former  receive  benefits  that  are  in  excess  of 
their  power  of  production,  and  so  of  their  contribution  to  the 
common  fund ;  the  latter  receive  benefits  that  are  less  than 
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their  product,  or  their  contribution.  On  the  other  hand, 
with  no  type  of  collectivism  is  there  any  exemption  allowed 
for  those  who  are  capable  of  producing,  but  only  for  the 
incapables — the  physical  or  mental  incapables.  Those  who 
are  able  to  produce  must  do  so  or  starve,  and  must  therefore 
contribute  to  the  common  burden  in  the  same  proportion 
that  they  satisfy  their  own  economic  wants,  whether  or  not 
these  wants  are  satisfied  according  to  the  ability  of  the 
individual,  or  the  average  ability  of  individuals.  So  that 
from  this  point  of  view  the  contribution  may  be  regarded  as 
based  upon  the  ability  of  the  individual  as  measured  by 
actual  product,  or  by  the  average  ability  of  individuals  as 
measured  by  their  average  product.  That  is,  the  ability  is 
determined  by  the  power  of  production,  and  not  by  the 
necessities  of  consumption ;  and  therefore  there  can  logically 
"be  no  exemption  based  upon  the  needs  of  the  individual, 
apart  from  his  incapacity. 

If  we  consider  this  theory  of  public  contributions  from  the 
point  of  view  of  benefits,  we  find  that  it  is  defective  in  that  it 
confines  benefits  to  the  purely  economic  benefit  of  equal 
opportunities  for  production ;  and  if  we  regard  it  from  the 
point  of  view  of  ability  we  find  it  defective  in  so  far  as  it 
confines  ability  to  the  ability  to  produce.  But  the  real 
defect  of  the  socialistic  system  of  taxation,  if  we  may  be  per- 
mitted to  use  the  term,  lies  in  its  fundamental  conception  of 
a  purely  economic  state,  and  in  its  conception  of  justice 
as  consisting  solely  in  the  economic  equality  of  opportunity. 
Its  important  lesson  is,  perhaps,  its  emphasis  upon  the  social 
character  of  production,  upon  the  joint  interest  of  the  mem- 
bers and  of  the  collective  whole  of  society  in  the  social  pro- 
duct, and  upon  the  joint  responsibility  in  the  maintenance 
of  the  government.  But  it  views  the  relations  of  the  individ- 
uals to  each  other  and  to  the  state  too  entirely  from  an  eco- 
nomic point  of  view,  and,  indeed,  from  the  point  of  view  of 
production  alone. 
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With  respect  to  the  principles  of  taxation  state  and  Kath- 
€der  socialism  are  not  essentially  socialistic,  as  they  would 
not  wholly  convert  the  political  into  the  industrial  state,  nor 
equalize  the  burdens  of  government  by  equalizing  the  oppor- 
tunities of  production.  They  are  specially  characterized  by 
the  emphasis  they  give  to  the  ethical  side  of  social  life,  from 
which  they  justly  deduce  as  a  principle  of  taxation  the  ability 
of  the  individual  to  pay ;  and  hence  also  are  given  a  wider 
range  in  considering  the  problem  of  exemptions.  The  social 
side  of  their  theory — ^the  distribution  of  wealth — is  a  prob- 
lem of  political  policy,  and  not  of  taxation.' 

V.  Conclusions  as  to  True  Political  Basis  and 
Principles  of  Taxation. 

In  the  preceding  discussion  of  political  theories  relative  to 
a  political  basis  of  taxation,  we  have  attempted  to  touch  only 
upon  such  theories  as  have  exercised  the  greatest  influence^ 
-either  theoretical  or  practical,  in  matters  of  taxation,  together 
with  a  brief  reference  to  social  theories  that  antagonize  the 
existing  state.  Of  the  latter  class  we  found  that  while  they 
contain  important  truths,  they  are  but  half-truths  at  the 
best ;  and  further,  their  lessons  have  little  practical  signifi- 
cance since  they  have  not  to  do  with  actual  conditions,  but 
with  ideals  whose  consummation  must  wait  for  the  dawn  of 
the  millennium.  Or  again,  they  make  false  applications  of 
principles  that  are  true  in  themselves. 

In  the  theories  of  the  first  class  many  important  truths 
were  also  found,  but  we  were  unable  to  find  in  any  of  them 
a  consistent  and  logical  development  of  principles  directly 
deducible  from  the  political  basis  that  formed  their  primary 
assumptions.  Besides  a  lack  of  logical  development  we 
found,  also,  an  omission  of  important  factors  in  the  problem. 
But  what  to  our  mind  constitutes  their  fundamental  defect,  is 
^  Cf,  Vocke,  DU  A^fo^en,  Aufiagm  nnd  dU  SUuim^  p.  476. 
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their  conception  of  the  nature  and  purpose  of  the  state  in  its 
relation  to  the  individual ;  together  also  with  a  deduction  of 
principles  from  the  immediate  functions  of  government  in- 
stead of  from  the  ultimate  ends  of  the  state. 

The  political  basis  of  taxation  is  simply  a  conception,  or 
theory,  of  the  state  in  which  is  found  the  justification  and 
character  of  taxation,  and  from  which  principles  of  taxation 
logically  and  naturally  flow.  Such  a  theory  must  compre- 
hend not  only  the  nature  and  end  of  the  state,  but  also  the 
nature  and  end  of  the  individual,  as  person,  since  each  is  the 
counterpart  of  the  other  and  by  itself  is  but  an  abstraction. 
But  man,  as  an  end  in  himself,  is  essentially  and  fundamen- 
tally ethical,  and  hence  principles  that  govern  taxation,  as 
also  all  social  relations,  should  conform  to  ethical  standards 
and  ideals,  and  at  the  same  time  should  conform  to  the 
political  conception  upon  which  they  are  based. 

The  theory  of  the  state  outlined  in  the  preceding  chapter, 
it  is  believed,  answers  these  requirements.  It  recognizes 
the  obligation  of  the  individual  and  the  rights  of  the  state, 
the  voluntary  and  the  compulsory  character  of  taxation ;  it 
recognizes  the  universal  dependence  upon  the  state  for  the 
highest  individual  development,  and  thereby  inculcates  the 
principle  of  "universality"  in  taxation;  it  recognizes  the 
ethical  nature  of  the  individual  and  the  ethical  nature  of 
social  relations,  and  thereby  inculcates  the  principle  of 
equity,  or  •*  equality "  in  taxation  as  its  highest  principle. 
These,  Universah'ty  and  Equality,  are,  in  fact,  the  cardinal 
principles  of  taxation  deducible  from  a  political  basis — from 
a  true  theory  of  the  state — and  may,  therefore,  be  called  the 
political  principles  of  taxation.  All  other  principles  are  but 
modifications  of  these.  These  two  principles,  indeed,  are, 
with  greater  or  less  logic,  found  in  all  theories  of  taxation, 
but  all  theories  do  not  find  a  sufficient  basis  in  their  concep- 
tion of  the  state  for  the  modification,  of  these  principles  that 
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are  necessitated  by  economic  and  ethical  considerations.  A 
basis  for  the  modification  and  limitation  of  these  principles 
iS|  however^  to  be  found  in  the  theory  of  the  state  that  we 
have  upheld  as  the  basis  for  all  principles  of  taxation.  The 
cardinal  principles  are  in  themselves  abstract  and  general  in 
character,  and  result  from  the  viewpoint  of  the  general  rela- 
tion of  the  individual  to  the  state.  But  in  their  concrete 
application  the  actual  conditions  of  life,  with  reference  to 
ethical  aims  and  standards,  must  be  considered,  the  neces- 
sity of  this  consideration  resulting  from  the  ethical  nature  of 
the  individual  and  the  state,  such  as  we  have  conceived 
them  to  be.  In  brief,  the  modifications  of  the  two  primary 
principles,  universality  and  equality,  no  less  than  the  princi- 
ples themselves,  are,  as  they  must  be  in  every  consistent 
theory,  the  necessary  implications  of  the  conception  of  the 
state,  and  result  naturally  from  the  logical  development  of 
these  implications.  The  main  problem,  now,  is  to  deter- 
mine the  basis  and  character  of  the  equality,  and  the  limita- 
tions that  are  to  be  put  upon  the  principle  of  universality. 
These  can  not  be  determined  by  the  purely  political  aspect 
of  the  question,  but  only  by  the  economic  and  ethical 
aspects.  These  aspects  we  shall  consider  in  the  two  follow- 
ing chapters. 


CHAPTER  V 

THE  ECONOMIC  BASIS  AND  PRINaPLES  OF  TAXATION 

As  a  theory  of  the  state  implies  taxation,  so  taxation  im- 
jplies  the  economic  relation  of  the  individual  to  the  state. 
A  political  basis  and  political  principles  of  taxation  imply, 
therefore,  an  economic  basis  and  economic  principles.  By 
an  economic  basis,  then,  is  understood  the  economic  relation 
that  the  individual  sustains  to  the  state ;  and  by  economic 
principles  the  principles  that  should  determine  the  portion 
of  private  wealth  that  each  individual  should  contribute  to 
the  ends  of  the  state,  or  the  relative  satisfaction  of  private 
and  collective  needs.  The  question  is  not  directly  con- 
cerned with  the  economic  effects  of  taxation,  although  these 
eflfects  are  indirectly  involved.  The  economic  basis  and 
principles  of  taxation  are,  in  part,  an  interpretation,  and,  in 
part,  a  modification  of  the  political  basis  and  political 
principles. 

The  economic  aspect  of  the  question  is  not,  therefore,  an 
independent  problem,  but  simply  one  phase  of  the  problem 
of  taxation,  though,  indeed,  a  very  important  phase.  In- 
<leed,  its  importance  has  led  some  economists  to  consider 
the  question  of  taxation  as  though  it  were  wholly  an  econ^ 
omic  one,  to  be  determined  by  the  simple  application  of 
economic  laws.  Taxation  is  treated  as  though  only  the 
economic  relations  of  individuals  to  the  state  were  involved. 
In  the  political  basis  they  see  only  an  economic  basis,  and  in 
the  political  principles  only  economic  principles.  Indeed,  it 
Js  expressly  or  tacitly  implied  by  them  that  the  application  of 
114  [450 
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economic  principles  and  laws  will  in  all  cases  best  attain  the 
ends  of  justice.  Taken  by  itself,  however,  this  is  but  a  super- 
ficial view  of  the  problem.  For,  in  the  taking  of  economic 
values  for  its  support  and  maintenance — the  execution  of  its 
functions — the  state,  through  its  government,  enters  into  a 
most  vital  relation  with  the  individual ;  since  the  source  of 
the  economic  values  taken  by  the  state  is  likewise  the  source 
of  those  values  that  go  to  the  maintenance  of  life,  and  of  the 
material  conditions  that  are  necessary  to  the  development  of 
human  personality.  This  vital  relation,  then,  is  something 
more  than  an  economic  one.  Because  it  relates  to  a  person^ 
and  so  to  an  ethical  being,  it  has  ethical  as  well  as  economic 
importance. 

However,  there  is  an  economic  side  to  the  question  which 
may  be  abstracted  from  other  relations,  just  as  in  a  theory 
of  knowledge  sensation,  perception,  judgment,  etc.,  may  be 
abstracted  from  the  unified  process  that  alone  makes  knowl- 
edge possible.  The  state  must  ultimately  determine,  as  it  is 
ultimately  responsible  for,  the  amount  of  those  values  that 
are  diverted  from  the  satisfaction  of  private  wants  to  the 
satisfaction  of  collective  wants — the  needs  of  the  government. 
It  is,  therefore,  important  that  there  should  be  a  definite  un- 
derstanding of  the  economic  basis  and  economic  principles 
that  should  control  this  distribution. 

In  the  present  chapter  we  shall  attempt  to  consider  this 
economic  aspect  of  the  question  of  taxation.  In  doing  so  we 
shall  not  only  review  such  theories  as  would  solve  the  prob- 
lem wholly  along  economic  lines,  but  shall  consider  the 
economic  side  of  other  theories.  As  these  theories  difler, 
in  the  main,  according  to  different  conceptions  of  the  char- 
acter and  importance  of  different  departments  of  economics 
— ^as  Production,  Distribution,  Exchange  and  Consumption ; 
or  according  to  different  conceptions  of  economic  theory  and 
economic  laws,  we  shall  consider  the  subject  under  these 


Il6  JUSTICE  IN  TAXATION  [452 

several  heads,   using   different  economic  theories  as  main 
divisions. 

I.  The  Physiocrats  and  the  Single  Taxers. 

It  was  the  theory  of  the  first  school  of  scientific  economists 
— the  Physiocrats — and  is  the  theory  of  their  modern  repre- 
sentatives— the  Single  Taxers — that  the  whole  expense  of 
government  should  be  met  out  of  the  proceeds  from  the 
land,  from  the  produit  net  or  the  "economic  rent."  Let  us 
attempt  to  ascertain  the  economic  basis  and  the  economic 
principles  underlying  this  theory.  Although  they  reach 
practically  the  same  result  we  shall  find  that  the  earlier  and 
the  later  representatives  of  this  theory  employ  somewhat  dif- 
ferent lines  of  argument. 

I.  The  Physiocrats.  According  to  the  doctrine  of  the 
Physiocrats  land  alone  produces  a  produit  net^  a  net  surplus 
above  the  expenses  of  production ;  therefore  upon  whatever 
form  of  property  or  income  a  tax  may  be  imposed  its  ulti- 
mate incidence  must  be  upon  this  produit  net,  as  otherwise 
production  must  cease  and  starvation  follow.  Hence,  to 
avoid  unnecessary  expenses  of  collection  and  added  costs 
due  to  the  advancement  of  the  taxes,  all  taxes  should  be 
imposed  in  the  first  instance  upon  the  landed  proprietors.^ 
Moreover,  as  only  the  proprietors  of  land  obtain  a  net  pro- 
duct, they  are  the  only  class  that  has  any  interest  in  a  stable 
government.  Indeed,  a  net  product  and  a  stable  govern- 
ment mutually  condition  each  other.  For  "without  good 
government  and  tranquility  there  will  be  no  net  product, 
and  without  a  net  product  no  government  and  no  society."* 
Security  and  tranquility  increase  the  revenue  of  each. 
Because,  therefore,  of  the  mutual  interest  and  mutual  de- 
pendence of  proprietors  and  the  government  they  should 
share  about  equally  in  the  net  product.^ 

»  C/.  Tiirgot,  H^0rJkSp  toL  St,  p.  306. 

*  Qnetnay,  Despotitme  dt  la  Ckim^  ch.  8,  tec  aa  *  QC  QiMtoaj,  ikU. 
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The  doctrine  of  a  produit  net  as  applied  to  taxation  is 
most  fully  developed  by  Turgot  who  assigns  several  reasons 
for  a  single  tax  on  land.  His  argument  we  may  summarize 
as  follows :  The  object  of  a  tax  •'  is  for  the  preservation  of 
property,  not  to  lose  it, — and  hence  should  be  upon  income, 
not  upon  property;"*  but  "the  proprietor  of  land  is  the 
only  one  who  has  a  true  income  " — a  produit  net — and  there- 
fore "  he  alone  has  an  interest  in  preserving  the  permanent 
order  of  society,"  for  to  the  industrial  class  any  change  of 
ownership  would  be  but  a  change  of  employers.'  The  tax 
should,  therefore,  be  paid  out  of  the  "  true  income,"  and  to 
force  it  from  any  other  income,  or  to  make  it  exceed  this 
income,  would  check  production  and  so  dry  up  the  source 
of  the  revenue  of  the  state.3  Moreover,  any  other  tax  is 
always  shifted  to  the  proprietor  by  being  added  to  the  cost 
of  production;^  and  to  cause  the  laboring  and  industrial 
classes  to  advance  the  tax  is  to  produce  their  ruin,  since 
they  have  no  disposable  income.^  On  the  other  hand,  "it 
is  impossible  to  make  the  consumers,  who  are  not  pro- 
prietors, pay  a  tax  upon  consumption,  because  from  the 
moment  it  is  established  they  are  forced  either  to  restrain 
their  consumption  or  to  diminish  the  price  which  they  can 
offer  for  the  production  which  they  consume ;  and  because 
either  method  will  throw  the  tax  upon  the  producers,  or 
sellers,  of  those  productions."^  Finally,  a  single  tax  on  the 
produce  of  land  is  demanded  because  an  indirect  tax — that 
b,  any  tax  except  that  upon  the  produit  net — leads  to  frauds, 
condemnation  of  goods,  loss  of  the  labor  of  the  great  num- 
ber of  men  who  are  necessary  to  collect  it,  a  war  of  the 
government  with  its  subjects,  a  disproportion  between  crime 
and  punishment,  and  "  attacks  liberty  in  a  thousand  ways."' 

Thus  we  find  that  according  to  the  doctrine  of  the  Physio- 

^ Turgot,  Works^  vol  vt^  p.  215.  *  IHd.^^,  216.  ^Ibid.^  p.  220. 

*lM.,p.y^  */^p.3i3.  */Kd:,p.  363.  */M^p.2o8. 
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crats  the  economic  basis  of  taxation  lies  in  the  relation 
which  a  certain  class  of  society  sustains  to  the  government. 
This  class  is  that  of  the  landed  proprietors  who  alone  can 
have  any  interest  in  the  government,  since  land  alone  pro- 
duces a  net  product  over  and  above  that  which  is  necessary  in 
order  that  there  may  be  any  production  at  all.  But  as  the 
net  product  that  attaches  to  land  would  not  exist  but  for  the 
government,  the  landlord  should  share  it  with  the  government 
in  the  form  of  a  tax.  Not  only  has  no  other  class  any  in- 
terest in  the  government,  but  the  net  product  of  land  is  the 
only  fund  out  of  which  a  tax  can  ultimately  be  paid.  As  the 
net  product  is  equally  conditioned  by  landlords  and  the  gov- 
ernment we  have,  further,  as  the  principle  of  its  distribution, 
as  the  economic  principle  of  taxation,  that  the  net  product 
should  be  distributed  equally  between  landlords  and  the 
government.  Or,  as  the  basis  of  the  tax  is  the  economic 
interest  which  the  proprietors  of  land  have  in  the  govern- 
ment, the  principle  of  its  distribution  is  the  extent  of  the  in- 
terest in  the  joint  economic  result — the  produit  net — which 
is  assumed  to  be  a  half  interest. 

Criticism  of  this  theory  may  be  brief.  Not  only  is  its 
theory  of  incidence  utterly  erroneous,'  but  so  also  is  its 
theory  of  a  net  product'  upon  which  its  theory  of  taxation 
rests.  Other  factors  of  production  than  land  yield  a  net 
product  upon  which  a  tax  may  ultimately  fall,  and  which  is 
equally  with  the  net  product  from  land  conditioned  by  the 
existence  of  government.  It  follows,  therefore,  even  from 
the  view-point  of  the  Physiocrats,  that  other  classes  than  land- 
lords have  an  interest  in  the  government,  and  that  the  gov- 
ernment has  interest  in  other  products  than  the  net  product 
from  land.  Moreover,  because  a  government  is  a  condition 
of  a  net  product,  or  for  that  matter  of  any  product,  it  does 

*  See,  for  example,  Hume,  Essay  on  Taxes, 

'See  Adam  Smith,  Wealth  of  Nations^  bk.  iv,  ch.  9. 
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not  follow  that  the  product  must  be  distributed  between  the' 
producer  and  the  government  on  the  basis  of  the  share  of 
each  in  its  production.  Indeed,  if  this  were  so  the  govern- 
ment might  claim  the  whole  product  beyond  the  barest 
necessities  of  life.  Because  a  government  conditions  pro- 
duction it  is  not  therefore  a  factor  in  production  in  the  sense 
that  it  should  share  in  the  product  in  proportion  to  its  inter-- 
est  in  it.  The  fact  is  that  the  income  of  government  bears 
no  relation  whatever  to  its  part  in  production.  Its  income, 
and  therefore  taxation,  depends  upon  its  character  and  upon- 
the  functions  it  assumes.  And  whether  or  not  a  tax  should 
be  determined  according  to  the  principle  of  interests,  it  cer- 
tainly is  not  to  be  determined  by  any  joint  interest  in  an 
economic  product.  But  above  all,  government  does  some- 
thing more  than  condition  production.  It  is  the  condition^ 
of  the  satisfaction  of  all  of  our  wants,  and  therefore  interest 
in  it  is  general  and  not  special ;  and  for  the  maintenance  oi 
these  general  interests — the  interests  of  civilized  life — gov- 
ernment requires  economic  support  from  every  citizen  of 
the  state. 

2.  The  Single  Taxers, — ^The  doctrine  that  the  whole  ex- 
pense of  government  should  be  met  by  a  single  tax  on  land 
was  revived  in  more  recent  years  by  Henry  George '  whose 
doctrine  is  now  known  as  that  of  the  "  single  tax."  By  its 
modern  advocates,  however,  the  argument  for  a  single  tax 
takes  on  a  somewhat  different  form  from  that  of  the  Physio- 
crats. By  George  and  his  followers  the  justice  of  a  single 
tax  rests  upon  the  Ricardian  theory  of  rent ;  only  emphasis 
is  given  to  the  social  factor  as  producing  differential  advan- 
tages that  give  rise  to  the  phenomenon  of  rent,  quite  as' 
much  as  do  differences  in  natural  advantages.  This  rent  is- 
akin  to  the  produit  net  and  is  called  the  unearned  increment 
of  land.     But  land  is  the  birthright  of  man,  a  *'  gratuitous 

*  Henry  George, /V<5fr/«  and  Povirty^  1880. 
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gift  of  Nature  to  men,  the  free  bounty  of  the  Creator  to  his 
children."'  Therefore,  the  unearned  increment  from  landi 
the  whole  increment  that  is  not  produced  by  the  labor  of  any 
given  individual,  belongs  to  mankind,  to  society,  and  should 
not  be  monopolized  by  any  one  or  several  individuals.' 
Indeed,  the  government  has  a  double  claim  upon  the  un- 
earned increment :  both  because  the  land  belongs  to  society, 
and  because  a  part,  at  least,  of  the  unearned  increment  is 
•due  to  society,  or  is  produced  by  it.  Moreover,  government 
has  no  right  to  touch  any  part  of  the  increment  of  produc- 
tion that  is  due  to  human  labor,  since  by  "  natural  law  "  the 
product  of  one's  own  labor  belongs  to  himself.  "  Whatever 
a  man  brings  forth,  whatever  he  adds  to  the  common  stock 
of  wealth,  belongs  to  him  alone ;  and  it  is  wrong  to  take 
from  him  any  part  of  it."  ^ 

According  to  this  view  of  the  single  tax,  there  is  in  reality 
no  taxation,  as  the  government  simply  appropriates  to  itself 
the  wealth  accruing  from  natural  advantages  and  from  social 
growth — wealth  to  which  the  individual  has  no  valid  claim, 
but  which  of  right  belongs  to  the  people  as  a  whole,  that  is, 
to  their  government.  But  as  the  unearned  increment  comes 
first  into  the  hands  of  individuals — the  landlords — the  taking 
of  it  from  them  by  the  government  may  be  regarded  as  nom- 
inal taxation,  the  landlords  being  the  natural  tax  collectors.* 
The  economic  basis  of  the  tax  thus  comes  to  be  the  relation 
subsisting  between  the  government  and  the  individual  aris- 
ing from  the  possession  on  the  one  side,  and  the  ownership 
on  the  other  side,  of  the  source  of  unearned  increment. 

As  the  privilege  of  possessing  the  source  of  the  unearned 
increment  is  regarded  as  an  advantage  to  its  possessor,  it  b 
laid  down  as  a  principle  of  taxation,  that  "  we  ought  to  tax 

^  George,  Singfi  T'ax  DiscassUn,  p.  76,  Saratoga,  x89a 
«  C/,,  /did.,  p.  83.  •  THd.,  p.  79. 

*See  Shearman,  AiS/Mra/  Taxation,  pp.  118-9. 
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men  according  to  the  special  advantages  they  receive  from 
the  community,  thus  putting  all  men  on  an  equal  plane."' 
This  is  the  principle  of  taxation  according  to  benefits,  and  is 
common  to  all  "  single  taxers,"  who  repudiate  the  principle 
of  ability  as  unjust  or  as  an  appeal  **  to  sentiments  of  benevo- 
lence and  philanthropy.""  The  principle  is  purely  an  eco- 
nomic one,  as  the  "  advantage"  is  measured  by  "  the  market 
value  of  the  benefits  conferred  by  government  and  by  human 
society,"  ^  the  market  value  of  ground  rent.  As  the  benefit 
is  measured  by  the  extent  of  the  ground  rent,  and  is  "  con- 
ferred by  government  and  by  human  society,"  the  tax, 
according  to  George,  should  absorb  the  whole  increment  of 
land  that  is  not  due  to  human  labor ;  but  Shearman,  assum- 
ing that  such  a  lax  would  be  in  excess  of  the  needs  of  govern- 
ment, less  consistently  holds  that  the  government  should  take 
only  such  part  of  the  ground  rent  as  it  needs,  leaving  the 
rest  to  the  landlords.*^  If,  indeed,  it  is  true  that  the  whole 
ground  rent,  the  unearned  increment,  belongs  of  right  to  the 
government,  it  is  difficult  to  see  the  justice  of  any  part  of  it 
being  retained  by  any  class  of  society.  The  only  just 
method  of  distributing  the  surplus  would  be  to  distribute  it 
pro  rata  to  every  member  of  society. 

That  the  doctrine  of  the  "  single  tax "  has  the  merit  of 
simplicity  cannot  be  doubted,  nor  that  it  contains  some  de- 
sirable features.*  We  must,  however,  discredit  its  claim  as  a 
panacea  for  all  social  ills,  as  the  fanciful  dream  of  an  enthu- 

^  George,  Sin^e  Tax  Discussion,  p.  83.  "  There  can  be  but  one  strictly  just 
basis  of  taxation,  and  that  is  the  basis  of  benefit  received  from  the  taxing  power;" 
Shearman,  op,  cit„  p.  228. 

'  George,  IHd,,  p.  82,  and  Shearman,  Ibid,,  p.  227. 
'  Shearman,  Ibid,,  p.  229. 

*  Cf,  Shearman,  op,  cit,,  pp.  132-135;  and  also  ch.  10. 
*See  Prof.  J.  B.  Qark,  Sin^  Tax  Diumsioth  P*  5* 
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siast.*  Nor  can  we  grant  that  the  "  single  tax,"  as  a  theory 
of  taxation,  solves  the  problem  of  justice.  Granting  the 
validity  of  the  theory  of  social  values,  aud  assuming  its  suffi- 
ciency for  purposes  of  public  revenue,  we  would  still  have 
the  following  criticisms  to  offer  to  the  theory,  as  a  theory  of 
taxation : 

( I )  It  assumes  as  an  economic  basis  for  taxation,  that 
only  one  class  in  society  bears  such  an  economic  relation  to 
the  state  that  there  rests  upon  it  the  obligation  to  support 
the  government,  to  pay  taxes,  to  wit:  the  proprietors  of 
land ;  whereas,  in  point  of  fact,  the  economic  relation  and 
the  consequent  obligation  rest  upon  every  class  of  society, 
upon  every  citizen  of  the  state.  (2)  Not  only  does  the 
theory  assume  a  limited  economic  relation,  but  it  assumes  as 
the  basis  of  this  relation  that  land  alone  yields  an  unearned 
increment,  which,  while  it  belongs  to  society,  or  to  govern- 
ment, comes  in  the  first  instance  into  the  hands  of  the  pos- 
sessors of  land ;  whereas,  land  is  not  the  only  source  of  an 
unearned  increment — a  rent  or  a  quasi-xtn^ — that  arises 
from  social  conditions,  and  therefore  the  rent  of  land  is  not 
the  only  wealth,  or  source  of  revenue,  which  comes  into  the 
hands  of  individuals,  but  which,  according  to  the  single  tax 
doctrine,  belongs  to  the  government.  Apart  from  the  ques- 
tion of  a  quasi'Xttii  in  other  factors  of  production  than  land," 
there  are  legal  and  capitalistic  monopolies  that  produce 
unearned  increments  quite  as  much  as  does  the  monopoly 
of  land.  Moreover,  there  is  no  form  of  industry  that  is  not 
benefited  by  social  growth.  (3)  It  is  further  assumed  that 
the  advantages  of  government  lie  in  the  possession  of  the 
source  of  the  unearned  increment,  and  that  this  advantage 

'  See  George,  Process  and  Poverty,  B.  ix,  ch.  4;  also,  Shearman,  Natural 
Taxation,  ch.  13. 

'  On  this  point,  see  Marshall,  Principles,  B.  ri,  ch.  7;  and  Hobson,  Economia 
of  Distribution,  ch.  5. 
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is  the  only  ground  for  the  imposition  of  a  tax ;  and  therefore,, 
that  a  tax  according  to  the  benefits  received  from  the  gov- 
ernment is  the  true  principle  of  taxation.  But  as  other 
factors  than  land  possess  these  advantages  (which  are  made 
the  basis  of  taxation)  it  is  difhcult  to  see  by  what  justice  the 
possessor  of  land  alone  should  pay  for  the  advantage  of 
obtaining  an  unearned  increment.  Besides,  there  are  other 
economic  advantages  produced  by  the  state  that  equally 
demand  a  recompense — as  the  maintenance  of  the  social 
conditions  necessary  to  the  pursuit  of  a  livelihood.  More- 
over, in  assuming  that  the  unearned  increment  is  the  price 
of  a  special  advantage  it  is  assumed  that  the  advantage  is 
proportioned  to  the  amount  of  the  increment,  a  position 
whose  absurdity  is  at  once  seen  when  we  reflect  that  the 
ultimate  advantage  is  confined  to  the  privilege  of  gaining  a 
livelihood.  Then,  too,  this  privilege  is  common  to  all. 
More  than  this,  there  is  in  reality  no  payment  for  any  special 
advantages,  as  the  government  simply  takes  the  unearned 
increment,  and  upon  this  the  landholder  has  no  claim.  (4) 
In  fact,  it  is  a  special  feature  of  this  theory  that  no  individual 
should  undergo  any  burden  of  sacrifice  for  the  purpose  of 
maintaining  a  government;  that,  indeed^  the  government 
has  no  right  to  touch  any  part  of  private  wealth  that  results 
from  one's  own  labor,  but  should  support  itself  on  the 
economic  values  that  belong  to  society  as  a  whole,  which  is 
to  assert  that  there  should  be  no  taxation.  But  such  an 
assumption  is  opposed  to  any  rational  conception  of  the 
nature  of  the  state,  and  misconceives  the  nature  of  the 
"  natural  right"  to  the  product  of  one's  own  labor,  since  the 
payment  of  a  portion  of  this  product  to  support  the  govern- 
ment is  a  condition  of  its  own  existence.  Yet,  in  the  first 
instance,  a  tax  is  imposed  upon  the  present  holders  of  land 
who  are  made  to  pay  penalty  for  the  sin  of  past  governments 
in  permitting  private  property  in  land — a  species  of  confisca- 
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tion,  in  spite  of  all  refinements  upon  the  word/  that  is  re- 
pugnant to  all  sense  of  justice. 

Various  other  forms  of  a  single  tax  have  been  promul- 
gated by  diflferent  writers,  though  not  so  much  from  any 
peculiar  notion  respecting  the  relation  of  the  state  to  the 
economic  life  of  its  members  as  from  the  conviction  that  a 
single  tax  best  realizes  the  ideal  of  a  tax  according  to 
ability.  Such  theories  belong  to  the  discussion  of  systems 
of  taxation,  and  need  not  be  dwelt  upon  here.  There  is  one 
theory,  however,  that  may  be  briefly  touched  upon,  as  it 
assumes  a  certain  economic  relation  between  the  individual 
and  the  state  as  its  economic  basis.  I  refer  to  the  theory  of 
Menier,'  who  would  obtain  public  revenue  by  a  single  tax 
upon  capital. 

The  argument  of  Menier  is  as  follows:  Capital  is  a 
national  product  and  therefore  out  of  it  alone  should  the 
state  derive  its  income,  "  the  tax  representing  the  expense 
of  giving  value  to,  and  the  exploitation  of,  the  national 
capital."  Moreover,  since  the  state  exists  to  further  in- 
dividual liberty  and  human  personality — "  the  enfranchise- 
ment of  the  individual"  ^ — it  should  not  lay  any  tax  burden 
upon  the  individual  as  such.  "The  tax,"  says  Menier, 
**  ought  not  to  know  man,  but  only  the  national  fortune. 
But  since  this  fortune  is  held  by  individuals  they  should  pay 
a  tax  in  proportion  to  what  they  hold."  * 

The  position  is  not  wholly  unlike  that  of  George,  since  he 
would  take  the  tax  out  of  the  national  capital  upon  which 
the  state  has  a  claim  because  exploited  by  itself,  the  princi- 
ple of  taxation  being  a  proportion  to  the  amount  of  the 
national  capital  individually  possessed,  no  tax  being  im- 
posed upon  the  individual,  as  sucA.     But  does  not  Menier 

>  See  Sheannan,  ep,  cit^  p.  169. 

*  ThioHe.  et  ApplicaHon  de  PImpdt  sur  U  CafUal. 

*  Op.  cit.,  p.  192.  *  Ihid,^  p.  196. 
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confuse  a  nominal  and  a  real  tax  on  capital,  thus  leading  to 
the  untenable  position  that  a  tax  on  capital  does  not,  while 
a  tax  on  income  or  other  form  of  wealth  does,  interfere  with 
individual  rights  and  individual  liberty?  Besides,  income 
quite  as  much  as  capital  is  a  national  product,  and  quite  as 
much  as  capital  is  given  value  by  the  government.  Not  the 
least  error  of  Menier,  however,  is  the  assumption  that  a  tax 
is  upon  property,  not  upon  the  person.  Only  persons  can 
have  a  responsible  relation  to  the  state,  or  be  under  obliga- 
tions for  its  'support.  The  state,  it  is  true,  demands  prop- 
erty, that  is,  economic  goods,  but  the  demand  is  and  can  be 
only  upon  persons.  Then,  too,  Menier  falls  into  the  error 
of  supposing  that  one's  interest  in  the  government  and  obli- 
gation to  it  is  directly  proportional  to  the  amount  of  capital 
that  he  possesses. 

II.  The  Classical  School  of  Economists 

I.  The  Benefit  Theory  of  Taxation,  The  economic  basis 
of  the  classical  economists  rests  upon  their  theory  of  the 
state  as  the  protector  of  persons  and  property,  while  their 
principle  of  taxation  is  that  the  tax  should  be  proportioned 
to  the  benefits  derived  from  the  protection.  The  economic 
aspect  of  taxation,  in  short,  is  simply  the  economic  side  of 
their  political  doctrine.  Hence,  a  tax  is  regarded  as  an 
economic  return  for  a  presumably  measurable  benefit  re- 
ceived from  the  government.  This  conception  differs  from 
that  of  the  Physiocrats  only  in  the  character  and  extent  of 
the  content  contained  in  the  idea  of  benefits.  Here  the  idea 
is  that  the  relation  of  the  state  to  the  individual  is  that  of  a 
protector  and  guarantor  of  liberty,  and  that  the  individual 
should  compensate  for  the  expense  of  this  protection  in  pro- 
portion to  the  benefits  derived  from  it.  It  is  an  economic 
relation  that  is  the  counterpart  of  the  Contract  theory  of  the 
state,  and  is  very  largely  an  outgrowth  of  it. 
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According  to  this  view,  then,  a  tax  is  considered  as  the 
-expense  of  protection,  while  the  value  of  the  protection  is 
measured  by  the  amount  of  property  protected.  This  is 
implied  in  the  famous  dictum  of  Montesquieu :  that  taxes 
are  the  payment  of  a  part  of  one's  property  in  order  to 
enjoy  the  remainder  in  security.'  It  is  expressed  still  more 
explicitly  by  Adam  Smith,  whose  canon  has  become  classic 
on  principles  of  taxation.  Subjects,  he  says,  should  con- 
tribute to  the  support  of  government  "  in  proportion  to  the 
revenue  which  they  respectively  enjoy  under  the  protection 
of  the  state.  The  expense  of  government  to  the  individuals 
of  a  great  nation,  is  like  the  expense  of  management  to  the 
joint  tenants  of  a  great  estate,  who  are  all  obliged  to  con- 
tribute in  proportion  to  their  interests  in  the  estate." '  True, 
this  conception  of  taxation  is  given  as  an  explanation  of  the 
meaning  of  '*  ability,"  which  is  regarded  as  the  basic  prin- 
ciple. But  it  is  only  by  a  confusion  of  ideas,  or  an  incon- 
sistency of  thought,  that  the  principle  of  ability  can  be  con- 
nected with  the  protection  theory  of  the  state.  And  yet  this 
confusion  or  inconsistency  is  found  in  most  of  the  classical 
economists.  Its  most  extreme  type  is,  perhaps,  found  in 
Murhard,  who  bases  the  tax  upon  the  protection  of  propert}%» 
yet  would  proportion  the  tax  to  "ability,"*  expressly  re- 
pudiating a  tax  proportioned  to  the  amount  of  income 
enjoying  the  protection.^ 

Such,  in  the  main,  is  the  view  of  most  writers  of  this 
school,  some,  like  Murhard,  emphasizing  the  protection  of 

^  Montesquieu,  Esprii  des  Zeis,  eh.  i. 

*  Smith,  fVeaithof  Nations,  ^,4iA-S  (Rogen' edition). 

**'Steaem  werden  bezahlt  zmn  Schatze  des  Eigenthnms.    Danim,  nnd  nv 
danim  gebe  Ich  Steuem."    Murhard,  Theorit  undPolitik  der  BtsUurtunq,  p.  30. 

*  Fot  taxes  are  **  am  glQcklicbsten  gewfthlt,  wo  jeder  Staatsgenosse  im  VerhftltniM 
seiner  Krilfte  zu  den  Staats-Aufgaben  beitnigt"    IM.,  p.  80. 

»Oi»«i:,p.  26. 
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property,  others,  like  Sismondi,  emphasizing  the  protection 
of  persons/  From  the  point  of  view  of  consistency,  how- 
ever. Von  Hock  makes  a  distinct  advance,  since  he  not  only 
recognizes  the  protection  of  both  persons  and  property,  but 
would  have  an  equal  tax  for  the  former  and  a  tax  proportional 
to  the  benefits  of  protection  for  the  latter.*  Like  Sismondi, 
too,  he  places  the  question  squarely  upon  an  economic 
ground,  making  the  tax  a  compensation  for  the  services 
received  from  the  state.'  Yet  in  the  hands  of  Von  Hock  the 
protection  principle  loses  much  of  its  character,  as,  indeed, 
it  does  also  with  Sismondi,  since  the  term  is  made  to  include 
practically  all  that  is  contained  in  the  idea  of  national  well- 
being  (das  Wohl  des  Volkes).  Protection,  with  such  an 
extended  conception  of  its  content,  loses,  too,  any  signifi- 
cance that  it  might  have  as  a  basis  of  taxation,  since  it  is 
incapable  of  giving  a  principle  that  is  consistent  with  itself, 
for  the  distribution  of  the  tax  burden. 

We  have  had  occasion  to  criticise  the  principle  of  benefits 
in  the  preceding  chapter.  As  affording  an  economic  basis 
and  principles  it  is  even  more  defective  than  it  is  as  a  polit- 
ical principle.  To  have  any  validity  from  the  view-point  of 
economics  the  benefits  of  protection  must  have  a  definite 
assignable  value,  else  the  tax  cannot  be  a  compensation  for 
a  value  received.  From  the  point  of  view  of  the  protection 
of  persons  it  cannot  be  said  that  the  benefit  of  the  protection 
is  equal,  as  Von  Hock  assumes,  nor  that  the  benefits  from 

'  '*  L'impAt  doit  itre  consid^r^  par  les  citojens  comme  one  compeniation  de  U 
protection  que  le  gonvemement  accorde  k  leurs  personnes  et  k  leurtpropriit^s.  D 
est  juste  que  tons  le  snpportent,  en  proportion  det  arantaget  que  la  toci6t6  letir 
garantit,  et  det  d^ntet  qae  la  8od6t6  fait  pour  euz.*'  iconomie  PoHHqtu,  voL 
lit  p.  155. 

<  Cf.  Von  Hock,  Die  dffentUchin  Abgabtn  und  SchuUUn,  %%  1-4. 

^**  Jeder  Abgabe  ist  eine  Vergeltung  der  vom  Staat  geleisteten  Dientte,  und 
^encheint  darum  nor  dann  gerecbtfertigt,  wenn  der  Dienst  des  Lobns  werth  isf* 
Op.cii^^.  ^ 
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the  protection  of  property  are  proportional  to  the  amount  of 
property  enjoying  the  protection,  as  most  upholders  of  this 
theory  maintain.  Still  less  is  it  possible  to  apportion  the 
tax  to  benefits  when,  as  with  Von  Hock  and  Sismondi,  bene- 
fits are  made  to  include  such  immaterial  qualities  as  honor,, 
glory,  education,  religion,  national  well-being,  etc.  But 
apart  from  the  impossibility  of  determining  the  value  of  the 
benefits,  the  economic  relation  between  the  individual  and 
the  state  cannot  be  expressed  by  the  idea  of  compensation 
for  benefits  received.  Nor  is  this  due  simply  to  the  fact  that 
the  benefits  are  not  measurable  quantities.  The  falsity  of 
this  conception  rests  chiefly  upon  the  fact  that  it  is  wholly 
out  of  harmony  with  the  social  relations  that  a  tax  involves. 
Indeed,  the  inadequacy  of  this  conception  would  seem  to  be 
felt  by  most  of  its  defenders,  since  they,  following  Adam 
Smith,  interpret  "benefits"  as  synonymous  with  " ability." 
But  the  two  ideas  are  totally  distinct  and  mutually  exclude 
each  other.  As  Bastable  says :  "  So  far  as  the  '  benefits  * 
or  *  service  *  principle  is  applied,  it  excludes  the  rule  of  tax- 
ation according  to  ability." '  Most  writers,  however,  who 
accept  the  benefit  principle  (whether  or  not  they  make  it 
synonymous  with  ability)  find  a  measure  of  benefits  in  the 
assumption  that  the  benefits  of  government  are  proportional 
to  the  amount  of  property  enjoyed  or  consumed.  As  ex- 
pressed by  Sir  William  Petty :  •*  Every  man  ought  to  con- 
tribute according  to  what  he  taketh  to  himself,  and  actually 
enjoyeth." "  With  Petty  this  means,  as  with  Hobbes,  that 
the  benefit  is  proportional  to  what  one  consumes,  and  there- 
fore that  the  tax  should  be  a  proportional  tax  on  consump- 
tion. This,  too,  is  the  tendency  of  the  classical  economists^ 
who  would  throw  every  safeguard  around  capital  and  pro- 

*  Bmttable,  PtU^  Finmmtt  p.  389.    Gen.  Walker  and  Mile.  Royer,  alio  of  the 
claiiical  school,  Ukewise repudiate  the  ** benefit"  principle. 

*  Petty,  A  Treatisi  of  Taxtt  and  ConirihutUm^  p.  83. 
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duction.  But  not  the  amount  of  property  that  one  possesses, 
and  still  less  what  one  consumes,  nor  any  other  portion 
of  income,  is  an  adequate  measure  of  the  benefits  of  govern- 
ment  Nor  is  the  claim  of  government  limited  to  any  por- 
tion of  income.  As  Gen.  Walker  has  well  said,  "  the  reve- 
nue rights  of  the  state  attach  equally  to  every  portion  of 
private  revenue,  irrespective  of  the  consideration  whether 
any  such  portion  is  to  be  spent  or  to  be  saved." »  But  above 
all  this  view  of  the  economic  aspect  of  taxation  is  at  fault, 
because  it  assumes  a  relation  of  economic  equivalence  where 
no  such  equivalence  is  possible,  and  because  it  falsely  as- 
sumes that  such  an  equivalence  is  the  true  basis  and  measure 
of  the  tax. 

2.  TAe  Exchange  Thiory.  The  same  in  principle  as  the 
theory  of  "  benefits,"  though  different  in  point  of  view,  is  the 
"  exchange  theory"  of  Bastiat  and  Perry.  Although  this 
view  of  the  tax  was  earlier  expressed  by  Senior  in  his  "  Po- 
litical Economy,"  with  Bastiat  and  Perry  it  was  made  a  part 
of  their  economic  theory,  the  collection  and  expenditure  of 
public  revenue  being  regarded  as  determined  by  the  same 
principles  of  exchange  that  determine  all  economic  ex- 
changes. 

The  theory  starts  with  the  principle  of  the  "  division  of 
labor."  *  In  all  departments  of  economic  activities,  so  the 
argument  runs,  protection  is  required,  and  in  the  division  of 
labor  in  social  and  economic  life  the  function  of  protection  is 
assigned  to  the  government.  For  the  **  service"  that  the 
government  performs  in  procuring  the  protection  every  eco- 
nomic activity  owes  an  "equivalent"  service  in  exchange. 
That  is,  in  the  "division  of  labor,"  government  performs 
one  service — protection — in  exchange  for  another  service — 
contribution  of  taxes.     Or  taxation,  like  all  private  economic 

'Frmnds  Walker,  ''The  Bases  of  Taxation,"  in  Pol.  Sa.  Quart  iii,  p.  11. 

'  Penj,  PUiiUmi  Eeonom^p  p.  516.    See  also,  Senior,  PMual  Economy^  p.  74^ 


I30  JUSTICE  IN  TAXATION  [466 

activity,  finds  its  basis  and  its  principles  in  a  theory  of  ex- 
change of  equivalent  economic  services.  As  Perry  puts  it, 
taxation  "  finds  a  ready  and  solid  justification  in  the  com- 
^non  principles  of  exchange."  Indeed,  "  taxes  demanded  of 
citizens  by  a  lawful  government  which  tolerably  performs  its 
functions,  are  legitimate  and  just  on  principles  of  exchange 
alone." '  For  "  value  resides  in  services  exchanged ;  but 
government  is  an  essential  prerequisite  to  any  general 
and  satisfactory  exchanges,  since  it  contributes  by  direct 
effort  to  the  security  of  persons  and  property ;  and  justly 
claims,  therefore,  from  each  citizen  a  compensation  in  return 
for  services  thus  rendered  him.'"  The  same  thought  is  also 
expressed  by  Bastiat,  who  declares  that  when  a  state  renders 
a  service  equal  to  the  tax,  there  is  only  an  exchange  (il  n'y 
a  qu'un  ^change)  \^  and  that  a  good  or  a  bad  use  is  made 
of  the  tax  according  as  the  service  of  the  state  is,  or  is  not. 
equivalent  to  what  the  public  gives  in  exchange — the  tax.* 

In  other  words,  according  to  the  exchange  theory  of  tax- 
ation the  basis  of  the  tax  is  an  economic  '^  exchange  of  ser- 
vices" betwen  the  government  and  the  taxpayer.  That  is, 
the  government  being  a  participating  factor  in  all  private 
•exchanges,  it  should  find  compensation  for  its  *'  service  "  by 
participating  in  the  gains  from  these  exchanges.  Or,  the 
*^  gains  "  accruing  to  individuals  because  of  the  service  of  the 
government  in  providing  protection  and  securit>%  the  indi- 
viduals should  share  their  gains  with  the  government  in  ex- 
change for  its  service.  And  from  these  assumptions  we  get 
as  a  principle  of  taxation  that  individuals  should  contribute 
to  the  cost  of  the  service  of  the  government  "  in  proportion 
to  the  gains  of  their  exchanges." « 

*  Perry,  Political  Economy,  p.  5 1 6.  •  IHiLt  p.  5 1 5. 

'Bastiat,  Ce  qt^  on  voit  etce  pi  onnt  voit pen, 
^Baatiat,  Sophismts  Aconomiqms^  Otuvres,  hr,  p.  47  (Ed.  1863). 
^  Perry,  op,  cil,,  p.  516. 
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As  against  this  view  of  taxation  we  may  note  that  the 
state  cannot  be  conceived  of  as  simply  an  economic  agency 
in  exchange,  whose  "  service "  in  the  exchange  is  to  be 
compensated  for  according  to  the  principles  of  private 
economic  exchanges.  Such  a  conception  expresses  neither 
the  relation  of  the  state  to  the  individual,  nor  that  of  the 
individual  to  the  state.  True,  the  state  does  perform  a  ser- 
vice for  the  individual  and  receives  taxes  from  the  individual, 
but  the  "  service  "  and  the  tax  are  not  related  to  each  other 
in  the  way  of  an  economic  exchange.  Hence,  the  basis  of 
the  tax  is  not  to  be  found  in  the  idea  of  an  *'  exchange  of 
service."  The  services  of  the  government  are  far  more  ex- 
tensive than  that  which  obtains  to  the  individual  from  the 
^'  gains  of  exchanges."  And  if  the  basis  of  taxation  is  not 
to  be  found  in  the  idea  of  an  economic  change,  so  neither 
can  the  principles  of  taxation  be  expressed  in  terms  of  an 
economic  exchange. 

But  even  if  we  assume  the  fiction  of  an  exchange,  the 
character  of  the  "  exchange  of  service  "  between  the  govern- 
ment and  the  taxpayer  is  entirely  different  from  that  in- 
volved in  private  exchanges.  For  in  the  former  case,  how- 
ever voluntary  may  be  the  payment  of  taxes  in  the  abstract, 
there  is  a  compulsory  feature  in  the  exchange  that  does  not 
attach  to  private  exchanges,  which  are  wholly  voluntary. 
In  the  former  case,  too,  the  terms  of  the  exchange  are  made 
by  one  party  to  the  exchange — the  government ;  while  in 
the  latter  case  the  terms  of  the  exchange  are  mutually  de- 
termined through  the  operation  of  economic  laws — the  law 
of  "  demand  and  supply,"  or,  if  you  will,  the  law  of  "  mar- 
ginal utility."  Finally,  in  the  former  case  the  normal  basis 
of  the  exchange  is  cost — cost  of  the  government  service ;  in 
the  latter  case  the  basis  of  the  exchange  is  the  value,  or 
**  utility,"  of  the  exchange  to  both  parties  to  the  exchange 
— ^the  basis  of  profits,  or  gains.     In  fact,  as  pointed  out 


132  JUSTICE  IN  TAXATION  [468 

by  Sax/  between  the  two  t3^es  of  exchange  there  is  only  a 
distant  similarity  (entfemte  Aehnlichkeit).  But  at  bottom 
there  is  nothing  new  in  this  theory  of  taxation,  except  in 
name  and  point  of  view.  In  reality  it  is  nothing  but  the  old 
benefit  theory  in  a  new  dress,  the  benefits  being  regarded  as 
measured  by  the  "  gains  of  exchanges,"  or  the  profits  of 
industry — a  limitation  as  inadequate  as  any  of  the  preced- 
ing. Thus,  the  exchange  theory  contains  all  the  defects  of 
the  benefit  theory  in  addition  to  those  mentioned  above ; 
not  the  least  being  the  absurdity  of  assuming  that  the  ser- 
vices of  the  state  and  the  taxes  are  economic  equivalents, 
indeed,  as  Bastiat  says,  must  be. 

3.  The  Insurance  Theory.  A  somewhat  diflferent  version 
of  the  "  benefit  theory  "  is  found  in  the  "  insurance  theory  " 
of  taxation.  The  most  noted  champion  of  this  theory  is 
Thiers,'  while  it  has  the  sanction  of  McCulloch  3  and  of  E. 
Peshine  Smith.*  It  is  closely  allied  to  the  "joint-stock" 
theory  of  Herbert  Spencer,^  which  is  found,  also,  as  one  of 
the  contradictions  of  Adam  Smith.^  According  to  this 
theory  the  state  is  comparable  to  a  Joint-stock  Insurance 
Company,  whose  function  it  is  to  insure  security  of  life  and 
property.  Hence,  a  tax  rests  upon  the  same  basis  and  the 
same  principles  as  the  premium  of  an  insurance  company. 
"  As  government  renders  services  to  each  and  every  one  of 
its  constituents,"  says  E.  Peshine  Smith,  "  every  one  ought 
to  contribute  to  the  expense  of  its  maintenance  in  the  ratio 
that  he  receives  advantage.  It  gives  him  security  of  his 
person  and  his  property.  So  far  as  his  property  is  con- 
cerned, it  is  apparent  that  his  contribution  should  be  esti- 

>  Six,  GruntUtiguH^,  p.  54.  *  Thiers,  Dt  la  Propriiti^  p.  355  ei  seq, 

*  McCulloch,  TaxatUnandFumdini^^.  17. 

*  E.  Peihine  Smith,  PdiHeal  Economy ^  p.  264. 

*  Spencer,  Social  Status  (abridg.  ed.),p.  laj. 

*  Adtm  Smith,  op,  cit^^  p.  415. 
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mated  as  it  would  be  by  a  private  insurance  company,  by 
the  amount  at  stake."  '  But  Mr.  Smith,  unlike  Thiers,  con- 
fines the  application  of  the  insurance  principle  to  property, 
rightly  admitting  the  impossibility  of  making  *'  the  value  of 
personal  security  a  basis  for  taxation,"  since  **  the  value  of 
protection  to  the  person  is  incapable  of  estimation."  ■ 

But  a  moment's  reflection,  however,  is  necessary  to  con- 
vince us  that  the  whole  theory  is  even  more  false  than  the 
"  exchange  "  theory.  As  to  the  person,  not  only  is  it  im- 
possible to  estimate  the  value  of  the  protection — the  insur- 
ance— ^but  the  character  of  the  "  insurance  "  given  by  the 
state  is  entirely  diflferent  from  that  given  by  a  private  insur- 
ance company;  while  with  property,  though  its  value  is 
capable  of  estimation,  there  is  a  similar  difference  in  the 
character  of  the  insurance.  In  the  case  of  persons  the  state 
does  not  guarantee  a  monetary  compensation  in  case  of 
injury  or  loss  of  life,  as  does  an  insurance  company,  but 
contents  itself  with  punishing  the  aggressor  if  he  is  found ; 
or,  at  best,  permits  you  to  use  its  courts  to  compel  com- 
pensation from  the  aggressor.  So,  likewise,  in  the  case 
of  property,  the  insurance  company  guarantees  to  make 
good  the  whole  of  the  insured  property  that  is  lost  or 
damaged,  but  the  state,  as  Leroy-Beaulieu  says,  "  will  repair 
no  damages  made  either  by  natural  causes  or  by  man.  If  a 
thief  steals  your  property — ^the  state  will  pursue  the  thief, 
but  if  he  has  consumed  your  property  the  stat6  will  not 
restore  it."  3 

But  above  all,  it  is  not  true  that  the  conception  of  insur- 
ance rightly  expresses  the  nature  of  the  basis  of  taxation. 
To  quote  Leroy-Beaulieu  again,  *'  The  attributes  of  the  state 
are  much  more  extensive  than  they  would  be  if  they  were 
confined  to  this  conception.^ "     Equally  false  is  it  that  taxes 

>  cy.  n^.,  p.  364.  •  0>. «/.,  pp.  264-5. 

*  Leroy-Beaulieu,  Traiii  de  la  ScUtue  da  Finances,  p.  x  16.      *  Ihid^  p.  1 15. 
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are  distributed  on  the  same  principle  as  an  insurance 
premium.  The  premium  is  determined  not  only  "  by  the 
amount  at  stake,"  but  by  the  risk — by  the  probabilities  of 
life,  or  of  loss — in  each  individual  case ;  the  principle  of  tax 
distribution  is  determined  by  the  solidarity  of  interests  of 
the  whole  body  of  citizens,  without  regard  to  length  of  life 
or  the  insecurity  of  property. 

III.  The  Productive  Theory  of  Taxation. 

Conceiving  of  "  production  "  as  the  production,  by  indi- 
viduals, of  material,  exchangeable  goods,  and  looking  only 
at  the  direct  factors  engaged  in  production,  Adam  Smith 
held  that  all  consumption  of  economic  goods  that  is  not  di- 
rected to  further  production  is  **  unproductive  consumption.'" 
Hence  the  consumption  of  wealth  by  the  government,  in  the 
form  of  taxes,  is  unproductive  consumption.  In  this  Adam 
Smith  was  followed  by  most  of  the  early  economists  of  the 
classical  school.'  Bastiat  and  Perry,  however,  while  they 
regarded  the  government  as  a  necessary  evil,  assumed  that 
its  services  have  an  economic  value  in  exchange,  not  only 
with  relation  to  consumptive,  but  also  with  relation  to  pro- 
ductive goods.  But  it  ren.ained  for  Wagner  and  Stein  to 
give  a  more  exact  appreciation  of  the  function  of  govern- 
ment in  production. 

According  to  Wagner  the  function  of  government  in  pro- 
duction is  to  transform  material  goods  (Sachgiiter)  in  the 
form  of  a  tax  into  immaterial  goods  (oflfentlichen  Einricht- 
ungen,  Dienstleistungen).  *'  Because  it  is  indispensable  to 
the  entire  economic  life,  and  for  all  private  activity  of 
individuals,  the  services  of  the  government  (Staat),  and 
therefore  the  government  itself,  must  be  regarded,  in  an 

^  According  to  Ricardo  taxes  may  affect  prodttction  through  their  **  tendency  to 
lessen  the  power  to  accumulate."  JVorAs,  p.  88.  (McCulloch's  edition.)  For 
views  of  McCulloch  and  others,  see  ante,  p.  43  and  notes. 
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economic  sense,  as  eminently  productive."'  So  likewise 
Stein,  who  held  more  to  the  classical  notion  of  the  import- 
ance of  production,  regarded  the  government' from  the  point 
of  view  of  its  indispensableness  to  the  building  up  of  capital 
(Kapitalbildungsprocess),  and  therefore  not  as  an  "  unproduc- 
tive consumer,"  but  as  an  indispensable  agent  in  production* 
"  In  fact,"  says  Stein,  "  all  services  and  payments  to  the  gov- 
ernment (Staat)  are,  economically  speaking,  nothing  else 
than  an  integral  part  of  the  cost  of  production  of  every  eco- 
nomic product.""  Therefore,  the  tax  that  goes  to  maintain 
the  government  is  simply  a  part  of  the  necessary  cost  of 
production. 

From  the  view-point  of  Wagner,  who  emphasizes  the 
social  side  of  production,  and  has  in  mind  the  totality  of  the 
factors  in  production,  without  distinguishing  the  pre-condi- 
tions from  the  immediate  factors,  the  government  is  viewed 
as  a  direct  agent  in  production,  and  therefore  the  tax  itself 
as  "eminently  productive."  From  the  view-point  of  Stein, 
on  the  other  hand,  who  regarded  production  more  from  the 
standpoint  of  the  individual,  who  emphasized  the  importance 
of  capital  and  capital  formation  (Kapitalbildung),  and  thought 
of  government  as  a  condition  precedent,  government  was 
considered  rather  as  an  indirect  than  a  direct  agent  in  pro- 
duction, and  the  tax  itself  as  "reproductive;"  and  repro- 
ductive in  the  sense  that  it  enables  the  government 
through  its  administration  to  maintain  the  conditions  of  cap- 
ital-building, and  "  this  reproductivity  of  the  tax  is,  and  will 
remain,  the  absolute  condition  of  the  power  to  pay  taxes 
(Steuerkraft),  therefore  also  the  condition  of  taxes,  and  sa 
of  civic  life  itself." 

But  although  different  in  point  of  view,  the  "  productive  " 
theory  of  Wagner  and  the  "  reproductive "  theory  of  Stein 

*  Wagner.  op»  int.,  i,  p.  13. 

'  FinanMwissemckaftj  i,  p.  15.  '  Ibid.,  ii ,  p.  359. 
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are  practically  one  and  the  same — a  productive  theory  that 
is  nothing  else  than  the  old  "  give-and-take  "  (Leistung  und 
Gegenleistung)  theory  of  taxation ;  or»  as  Sax  observes,  **  it 
is  a  correlate  of  the  "exchange  theory,'"'  But  the  field  of 
the  exchange  of  service  is  here  limited  to  the  process  of 
production,  or  to  capital  building.  Even  Wagner  notes  the 
parallel,  and  points  out  that  in  the  state  giving  services  for 
taxes  (Sachgiiter)  there  is  a  kind  of  an  exchange  (eine  Art 
Tausch),  but  that  the  conditions  of  the  exchange  are  fixed 
by  the  state.  "  Thus,  the  services  of  the  state  and  taxes," 
he  adds,  "  appear  as  correlates  of  each  other." '  But  with 
Wagner  the  exchange  is  not,  as  is  implied  in  the  exchange 
theory,  an  exchange  of  special  services ;  but  the  principle  of 
exchange  is  that  of  general  compensation  (generelle  Ent- 
geltlichkeit),  no  separate  reckoning  being  made  with  indi- 
viduals concerning  the  advantages  they  receive  from  the 
state."  3 

But  neither  Wagner  nor  Stein  makes  use  of  his  productive 
theory  to  furnish  a  basis  or  principles  of  taxation ;  further, 
at  least,  than  to  show  that  the  taxes  must  be  adequate  to  the 
needs  of  the  state,  and  the  services  of  the  state  equal  to  the 
taxes,  else  production  must  be  hampered  or  cease  entirely. 
Or,  as  is  implied  in  the  view-point  of  Stein,  taxes  must  be 
sufficient  to  enable  the  state  to  attain  its  highest  efficiency 
in  maintaining  the  conditions  of  production,  of  capital  build- 
ing, but  never  in  excess  of  the  value  of  the  services  of  the 
state  in  capital  building.  That  is,  they  must  be  high  enough 
to  maintain  that  degree  of  efficiency  on  the  part  of  the  state 
that  will  ensure  their  reproduction  in  capital,  else  capital 
building  must  cease,  and  thus  the  source  of  the  tax  is  anni- 
hilated, and  with  it  also  the  state  itself.^  But  with  Wagner 
the  productive  theory  lies  wholly  outside  of  the  principles  of 

^  o/.  o^.,  p.  92.  '<y.^i•^53^.  •/««<,  I.  p.  14. 

*  Cf.  Stein,  op.  eit^  ii,  p.  359. 
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private  economy,  his  conception  of  the  functions  of  govern- 
ment and  of  a  "  general  compensation/'  without  individual 
reckoning  paving  the  way  to  his  social-political  conceptions, 
in  which  he  finds  both  the  basis  and  the  principles  of  taxa- 
tion. 

That,  however,  there  is  much  truth  in  the  productive 
theory  of  the  state  and  taxation,  that  the  state  is  a  conditio 
sine  qua  non  of  production,  is  not  to  be  doubted.  But  just 
because  it  is  this,  because  it  is  a  condition  precedent,  it  is 
not  a  directly  active  force  in  production.  A  condition  of 
production,  it  is  true ;  but  it  does  not  for  that  reason  per- 
iorm  any  measurable  economic  service  in  production.  This 
Wagner  admits.'  Then,  too,  there  is  much  expenditure  by 
the  government  that  by  no  conceivable  hypothesis  could  be 
regarded  as  productive,  as  the  term  is  understood  by  either 
Wagner  or  Stein."  Moreover,  this  conception  of  the  eco- 
nomic relations  involved  is  too  restricted  in  its  scope  to 
furnish  a  basis  and  principles  for  taxation,  as  it  includes  but 
a  small  part  of  even  the  relations  that  are  involved  in  the 
economic  life,  to  say  nothing  of  the  wide  field  of  "  services," 
other  than  in  the  strictly  economic  sphere,  for  which  com- 
pensation must  be  made,  or  rather  must  be  maintained. 

These  facts  go  to  show  that  while  the  productive  theory 
undoubtedly  represents  an  important  phase  of  the  economic 
relations  between  the  state  and  individuals,  it  is  not  a  phase 
that  can  furnish  a  basis  and  principles  of  taxation.  And  it 
is  to  the  credit  of  both  Wagner  and  Stein  that  they  made  no 
such  attempt,  and  that  least  of  all  did  they  conceive  this 
relation  to  be  the  only  relation  that  determines  principles  of 
taxation;  that  is,  did  not  conceive  taxation  as  a  purely 
economic  problem. 

'  "Aber  tchwierig  iit  sogar  die  techniiche  und  ToUendt  die  Okonomifche  Ptodue* 
tlTitiU  der  einzelnen  SUatsthfltigkeiteii  sn  beurtheilen."  Wagner,  ^p,  iii^  i,  p.  13. 
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IV.    The  UTiLiry  Theory  of  Sax. 

Although  the  theories  just  discussed  are  based  upon  the 
conception  of  an  economic  relation  between  the  individual 
and  the  state,  they  do  not  attempt  (with  partial  exceptions 
of  the  **  exchange  "  and  **  single  tax "  theories)  to  place 
taxation  upon  a  purely  economic  basis,  or  to  determine  its 
principles  by  purely  economic  laws.  It  is,  on  the  contrary,, 
the  boast  of  Sax  that  the  problems  of  taxation  are  to  be  solved 
simply  and  solely  by  the  application  of  economic  principles 
and  laws.  The  fundamental  thought,  as  we  have  seen,  is,  that 
the  collective  wants  of  a  people — wants  satisfied  by  the 
agency  of  government — resolve  themselves  into  individual 
wants  in  such  a  manner  that  they  constitute  a  part  in  the 
totality  of  indvidual  wants,  being  distributed  indiscriminately 
in  the  circle  (Reihe)  of  wants  according  to  their  intensity; 
and  that  all  wants,  collective  and  private  without  distinction^ 
are  satisfied  in  the  order  of  their  intensity,  the  final  test 
always  being  the  marginal  utility  of  goods  relative  to  the 
wants  satisfied  by  them.'  Collective  and  private  wants  are 
upon  precisely  the  same  plane,  and  in  a  conflict  between 
them  it  is  the  relative  intensity  of  wants  that  decides  the 
competing  claims.  Precisely  in  one  case  as  in  the  other,  in 
taxation  as  in  economics,  it  is  a  question  of  the  intensity  of 
wants  on  the  one  side,  and  of  the  marginal  utility  of  goods 
on  the  other — the  utility  itself  being  determined  by  the 
psychological  law  of  "  greatest  satisfaction  with  the  least  pos- 
sible sacrifice,"  or  effort.  In  brief,  laws  of  subjective  value, 
themselves  rooted  in  sensation,  are  the  alpha  and  omega  of 
problems  of  taxation,  as,  indeed,  of  all  financial  problems.' 

Not  only  have  we  here  an  economic  basis  and  an  eco- 
nomic principle,  but  we  have  in  them  the  fundamental  basis 
and  principle  of  taxation.     Economic  laws  become  the  in- 

1  See  Sax,  cp.  eit,,  f  31.  *  Cf,  ibU^%^%, 
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terpreter  of  both  the  political  and  ethical  side  of  taxation. 
Indeed,  according  to  Sax,  taxation  is  not  an  ethical  problem, 
the  principles  of  taxation  having  nothing  to  do  with  ethical 
considerations.  The  problem  is  one  of  economics,  and  only 
by  a  strict  adherence  to  economic  laws  is  justice  in  taxation 
possible.  The  ethics  of  taxation  is  simply  the  inevitable 
consequences  of  the  economics  of  taxation.' 

That  this  theory,  thus  briefly  and  inadequately  stated, 
contains  the  simplicity  that  is  claimed  for  it  cannot  be  denied. 
But  to  Sax  this  simplicity  is  a  guarantee  of  its  truth  (eine 
Burgschaft  ihrer  Richtigkeit).  Indeed,  the  simple  law  of 
value,  the  solvent  of  every  financial,  as  of  every  economic 
problem,  is  comparable  in  its  importance  to  the  law  of  grav- 
itation.* This  simple  law,  so  it  is  exultingly  and  triumph- 
antly claimed,  is  the  "  light  which,  like  the  electric  flames  of 
the  sun,  clears  up,  all  at  once,  the  hitherto  dark,  confused 
province  (of  taxation)."  3  We  are  told,  too,  and  repeatedly 
with  much  apparent  self-satisfaction,  that  in  this  law  the  dif- 
ficult problems  of  taxation  for  the  first  time  find  a  solution ; 
and  for  the  first  time  a  definite  meaning  is  given  to  the  idea  of 
justice  in  taxation.  The  law,  in  short,  explains  everything 
— benefits,  exchange,  sacrifice,  ability,  justice,  etc.,  etc.* 

In  this  estimate  of  the  merits  of  the  theory,  and  in  the 
axiomatic  character  of  the  proof  of  its  validity,  Sax  has  sup- 
port in  the  able  Italian  economist  Ricca-Salerno.  With 
such  able  defenders  it  is  with  not  a  little  diffidence  that  we 
venture  to  question  some  of  the  pretensions  of  this  theory 
and  to  offer  some  criticisms  upon  it,  at  the  same  time 
acknowledging  its  many  merits.  Because  of  the  exalted 
claims  for  this  theory,  and  in  form,  at  least,  its  comparative 
newness,  we  may  be  justified  in  giving  to  it  a  somewhat 

*  Cf,  So,  cp,  «/.,  p.  524,  and  Vie  Fr0gressivst€uer,  p.  89. 

*  GrumMqrung,  p.  308.  •  Ibid.,  p.  444. 

*  Cf.f  Die  PrcgresHvUiueTf  p.  90. 
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more  extended  consideration  than  we  have  given  to  any  of 
the  preceding  theories  discussed. 

I.  Its  Originality.  Reflection  must,  I  think,  convince  us 
that,  with  all  of  its  claims,  the  theory  of  Sax  does  not  differ 
in  essence  from  some  of  the  older  theories  that  it  so  vigor- 
ously combats.  It  differs  from  these  only  as  the  utilitarian 
theory  of  value  differs  from  that  of  the  classical  economists 
— in  being  more  fundamental  in  its  analysis.  True,  this 
difference  is  important,  and  to  Sax  all-important.  Like 
them  all,  the  theory  of  Sax,  from  one  point  of  view,  is  a 
theory  of  benefits,  of  exchange.  But  while  they  emphasize 
the  objective  side  of  the  exchange.  Sax  emphasizes  the  sub- 
jective character  of  the  exchange.  Or  if  Adam  Smith  em- 
phasizes the  "  protective  service "  of  the  exchange,  Bastiat 
and  Perry  the  fact  of  the  exchange,  Thiers  the  element  of 
insurance,  George  the  service  of  the  government  in  creating 
**  land  values,"  Wagner  and  Stein  the  productive  service  of 
the  government,  Sax  emphasizes  the  subjective  motives  that 
determine  the  character  and  amount  of  the  exchange — ^the 
ultimate  fact  of  the  exchange. 

In  another  respect,  also,  there  is  an  important  difference. 
For,  whereas,  in  the  other  theories  the  "  exchange  "  sug- 
gests the  idea  of  the  state  standing  over  against  the 
individual  as  a  separate  entity,  as  an  independent  party  to 
the  contract,  the  theory  of  Sax  more  correctly  regards  the 
whole  phenomenon  as  proceeding  from,  the  individual,  and 
determined  by  the  individual ;  collective  life  and  collective 
economy  being  but  a  separate  phase  of  individual  life  and 
individual  economy.' 

But  notwithstanding  these  and  other  differences,  the  basic 
idea  of  the  tax  and  of  tax  principles  is  essentially  the  same 
with  Sax  as  with  his  predecessors.  As  previously  pointed 
out,'  the  practical  rule  that  Sax  deduces  from  his  theory  is 
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the  same  as  that  previously  expressed  by  Mill,  as  the  result 
of  his  theory  of  *'  equal  sacrifice/'  which  itself  may  be  con- 
sidered as  the  subjective  side  of  the  theory  of  benefits  and  of 
exchange.  At  best  the  "  equivalence  "  theory  of  Sax  differs 
from  the  "  equal  sacrifice  "  theory  of  Mill  only  in  giving  an 
ultimate  and  more  definite  measure  of  the  sacrifice,  and  we 
may  add,  too,  of  "benefits"  and  ''exchanges."  This  ulti- 
mate measure  he  finds  in  the  *'  marginal  utility "  of  goods, 
applying  to  finance  the  economic  "  utility  theory  "  of  value. 

But  Sax  is  not,  as  he  would  have  us  suppose,  the  first 
economist  to  make  this  application.  As  pointed  out  by 
Professor  Seligman,  "  the  formulation  of  the  whole  doctrine 
had  been  developed  by  Meyer  without  any  suspicion  on  his 
part  that  he  had  thereby  made  any  specially  new  dis- 
covery."' One  emphasizes  the  marginal  want  satisfied  be- 
cause of  the  tax,  and  the  other  the  marginal  want  unsatisfied ; 
a  distinction  without  a  difference.  But  the  honor  of  first 
applying  the  utility  theory  of  value  to  finance  is  credited  by 
Mazzola  to  the  Italian  economist  Pantaleoni.* 

2.  Simplicity  and  Truth.     There  is,  indeed,  a  fascination « 
in  simplicity.     But  we  ask:    Is  simplicity  a  guarantee  of 
truth?    And  is  the  theory  of  Sax  as  simple  as  it  seems? 

It  is  no  doubt  true  that  only  as  we  discover  unity  in  social 
as  in  natural  phenomena,  do  we  get  an  interest  in  them  (as 
distinct  from  a  curiosity),  because  only  then  are  we  able  to 
comprehend  them  in  all  of  their  relations,  only  then  intelli- 
gently understand  them.  Such  a  unifying  principle  we  have 
in  the  idea  of  utility,  and  this  principle  bids  fair  to  become 
still  more  important  in  the  future  than  it  has  been  in  the 
past ;  both  in  the  interpretation  of  the  philosophy  of  history, 
and  in  the  evolution  of  political,  social  and  economic  insti- 
tutions.3     But  in  the  application  of  this  principle  to  such  a 

^  Progressive  Taxathn^  p.  148.  '  See  ante^  p.  53,  note. 

*Tbit  was  emphaiized  by  Prof.  Giddiogt  in  his  lectures  on  Sociology  at  Colnm-^ 
bis  University,  in  1890-91. 
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wide  range  of  phenomena  we  must  observe  caution  lest  we 
push  it  too  far,  and  neglect  counteracting  or  modifying 
forces.  We  must  beware  of  deceptive  analogies.  These  cau- 
tions are  particularly  pertinent  when  we  attempt  to  employ 
sensuous  phenomena  in  the  explanation  and  interpretation 
of  distinctively  spiritual  activities  and  relations — ^the  ac- 
tivities and  relations  of  spiritual  beings.  For  example,  in 
applying  the  principle  of  utility  to  moral  agents  it  is  indis- 
pensable to  truth  that  we  take  account  of  the  distinctive 
characteristics  and  attributes  of  mind,  over  and  above  the 
sensuous  pleasures  and  pains. 

No  better  example  can  be  given  of  the  attempt  to  use  one 
common,  all-embracing  principle  to  explain  and  to  interpret 
all  phenomena,  to  give  unity  to  all  knowledge,  of  the  animal 
and  human  worlds,  of  the  physical  and  the  mental,  of  the 
individual  and  the  social — than  is  to  be  found  in  Herbert 
Spencer's  system  of  philosophy ;  but  the  simplicity  of  his 
principle  does  not  prove  the  truth  of  his  philosophy,  and 
still  less  the  truth  of  his  special  applications  of  his  principle. 
There  is,  indeed,  a  unity  in  truth,  but  it  is  a  unity  in  com- 
plexity ;  there  is  not  always  a  truth  in  unity.  In  our  search 
for  knowledge  we  are  too  apt  to  be  led  astray  by  tiiose  Idols 
of  the  Tribe  against  which  Bacon  warned  us,  and  our  search 
for  truth  descends  into  a  search  for  simplicity. 

Now  it  is  my  contention,  further,  that  the  principle  by 
which  Sax  seeks  to  interpret  the  phenomena  of  taxation  is- 
more  complex  than  he  imagines,  at  least  more  complex  in 
its  application.  True,  there  is,  and  must  be,  an  underlying 
unity  in  individual  and  social  phenomena,  since  social  life  is, 
in  a  sense,  but  the  larger  self  of  the  individual.  But  just 
because  society  is  the  **  larger  self,"  the  common  principle, 
when  applied  to  it,  takes  on  a  complexity  that  does  not  exist 
when  confined  to  the  individual  as  suck.  It  is  operating 
under   different  circumstances   and   conditions  in  the  two 
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cases,  and,  therefore,  in  its  application  these  circumstances 
and  conditions  must  be  duly  considered.  Hence  it  is  quite 
possible  for  the  conclusions  in  one  case  to  be  quite  different 
from  those  in  the  other.  Only  by  neglecting  important 
factors,  and  by  the  use  of  the  specious  argument  of  analogy 
can  we  conclude  from  the  one  to  the  other. 

The  fact  is,  that  Sax  is  able  to  conceive  of  the  simplicity 
of  his  principle  only  by  abstracting  from  it  some  of  its  most 
important  elements,  only  by  considering  it  from  the  view- 
point of  "  pure  economics,"  abstracted  from  all  ethical  con- 
siderations. But  no  such  abstraction  can  be  allowed ;  for 
wherever  human  relations  are  involved  there  are  also  in- 
volved ethical  considerations.  Human  connotes  ethical,  and 
so  likewise  the  problem  of  equality  of  taxation,  as  Professor 
Seligman  observes,  *'  connotes  an  ethical  problem." '  The 
problem  of  taxation  can  not,  therefore,  be  reduced  to  a  sim- 
ple problem  of  pure,  that  is,  of  abstract,  economics.  But  the 
*'  simplicity  "  of  the  theory  of  Sax  is  only  the  simplicity  of 
abstract  economics,  therefore  a  seeming  simplicity  only. 
These  criticisms  will  become  more  apparent  as  we  proceed. 

3.  Individual  and  Collective  Psychology, — The  theory  of 
Sax,  like  the  utility  theory  of  value  upon  which  it  rests,  has 
its  foundation  in  what  we  may  call  a  psychology  of  motived 
action.  It  is,  moreover,  one  of  the  fundamental  assump- 
tions of  Sax  that  collective  psychology  is  the  same  as  indi- 
vidual psychology ;  that,  in  other  words, "  collective  "  activity 
for  the  satisfaction  of  common  wants  is  directed  in  precisely 
the  same  way  as  individual  activity  in  the  satisfaction  of 
private  wants ;  that  is,  by  the  intensity  of  the  want  to  be 
satisfied,  or  by  the  egoistic  impulse  to  get  the  greatest  pos- 
sible enjoyment  in  the  satisfaction  of  wants  with  the  least 
possible  sacrifice  to  the  self.  But  here,  again — in  concluding 
from  individual  to  collective  psychology — there  is  need  of 

*  Prpgr€ssi9€  Taxation^  p,  149. 
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the  greatest  caution.  Similarities  and  analogies  will  not 
suffice. 

It  is  true,  as  Sax  very  correctly  shows,  that  "collec- 
tive needs  "  do  not  pertain  to  the  Collectivity — the  state — 
as  an  independent  entity,  but  are  ultimately  resolvable  into 
the  needs  of  the  individuals  that  constitute  that  Collectivity, 
and  true,  therefore,  that  in  the  satisfaction  of  these  needs 
individual  psychical  relations  and  activities  are  involved. 
But  more  than  this  fact  is  necessary  to  prove  a  psychical 
identity  in  the  two  cases.  The  psychical  activity  of  the  indi- 
vidual may  be  the  same  when  he  is  acting  for  himself  or  the 
collective  whole,  but  the  condition,  motives  or  impulses  that 
determine  the  activity  may  not  be,  and  we  contend  are  not, 
necessarily  the  same.  The  highest  good  for  the  Collectivity 
may  not  be  the  highest  good  for  the  individual.  It  is  in  the 
neglect  of  these  dissimilarities  that  Sax,  to  my  mind,  makes 
his  greatest  mistake.  The  Idols  of  the  Tribe  prove  false 
guides. 

What  the  psychological  differences  are  will  appear  pres- 
ently, but  that  they  are  important  to  the  question  at  issue 
cannot  be  doubted.  For  the  point  at  issue  is  whether  the 
principles  underlying  utilitarian  economics  are  so  far  appli- 
cable to  public  economy  as  to  be  able  to  furnish  an  all-suffi- 
cient basis,  as  also  principles  of  taxation,  solving  the  prob- 
lems of  equality,  exemptions,  proportions,  etc.,  apart  from 
any  ethical  considerations.  Hence,  it  is  important  to  ascer- 
tain how  far  the  primary  assumption,  that  individual  and  col- 
lective satisfaction  of  needs  obey  the  same  law,  is  true.  The 
question  may  be  considered  subjectively,  or  psychologically, 
and  objectively,  or  empirically.  At  present  we  are  con- 
cerned with  the  psychological  question :  Whether  the  psy- 
chology of  the  individual,  fua  individual,  is  the  same  as  that 
of  the  individual  as  participating  in  the  Collectivity — is  the 
same,  that  is,  as  collective  psychology.    We  may  note  the 
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difference  by  first  calling  attention  to  certain  facts  of  indi-' 
vidual,  then  of  collective  psychology. 

( I )  Individual  Psychology;  or  the  Psychology  of  Individual 
Satisfaction  of  Needs, — In  the  first  place,  individual  psychol- 
ogy has  to  do  with  sentient,  self-conscious,  self-determined 
organisms ;  that  is,  with  persons  whose  peculiar  nature  it  is 
to  have  "  ideals,  feelings  and  sensations " '  that  pertain  to 
them  as  individuals,  and  others  that  pertain  to  them  as  social 
beings,  that  is,  spring  from  their  membership  in  political 
society.  The  former  (we  confine  ourselves  to  the  economic) 
are  induced  by  a  conception  of  certain  psychical  states,  cer- 
tain conceptions  of  the  self,  that  the  individual  desires  to 
attain  for  himself,  while  they  involve  the  relation  of  external 
objects  to  the  sentient  self.  By  changing  the  objective  rela- 
tions he  changes  the  subjective  state  of  feelings  and  sensa- 
tions— satisfies  his  needs,  his  ideals.  By  controlling  the 
former,  therefore,  he  controls  his  own  psychical  states,  his 
own  satisfactions.  Ideas,  feelings  and  sensations  that  a  given 
order  of  things  may  induce  are  compared  with  the  ideals, 
feelings  and  sensations  that  another  possible  order  may 
induce,  and  the  individual  decides  for  himself  (conditioned 
by  external  limitations)  which  order  of  things  shall  prevail 
by  deciding  which  order  will  give  him  the  greatest  satisfac- 
tion on  the  whole,  thereby  satisfying  his  highest  need  as  he 
sees  it  for  the  time  being.  For  example,  he  may  decide  to 
exchange  a  given  sum  of  money  for  the  necessities  of  life,  or 
for  a  work  of  art,  thus  effecting  a  subjective  satisfaction  in 
accordance  with  an  ideal  that  he  has  formed  of  himself,  an 
ideal  that  is  peculiar  to  his  own  psychical  nature. 

Again,  it  may  be  noted  that  private  economic  needs  are 
subjectively  ideas,  feelings  and  sensations  that  pertain  to  and 
are  felt  directly  by  the  individual,  but  objectively  they  per- 
tain to  ''  goods  "  by  which  the  needs  are  satisfied,  the  goods 

^  €/.  Su,  GrmuOigtmit  p.  574. 
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themselves  belonging  to  and  being  under  the  control  of  the 
same  individual.  By  a  subjective  comparison  of  needs»  aa 
actually  and  as  ideally  satisfied  by  the  goods  in  question,  die 
subjective  value,  or  marginal  utility,  of  the  goods  is  ascer* 
tained,  relative  to  the  intensity  of  feeling  of  the  needs  com- 
pared ;  and  hence,  again,  since  the  goods  are  under  the  con- 
trol of  the  individual,  he  may  satisfy  his  needs  in  the  order 
of  their  intensity  so  far  as  he  is  in  possession  of  the  neces- 
sary economic  goods. 

Expenditure  of  goods — satisfaction  oi  needs — will,  of 
course,  be  influenced  by  habits,  by  the  circumstances  of 
social  and  industrial  conditions ;  but  intensity  of  individual 
feeling,  relative  to  the  ideal  the  individual  has  of  himself, 
will  determine  the  order  of  the  satisfaction  of  needs  whatever 
the  conditions ;  but  because  of  the  consumer's  rent,'  or  sur- 
plus, there  is  not  necessarily  an  equality  between  die  objec- 
tive value  of  die  goods,  the  price  die  consumer  must  pay, 
and  their  subjective  utility  for  the  satisfaction  of  needs,  or 
the  price  which  he  would  be  willing  to  pay.  Or,  rather,  be- 
cause there  is  not  an  equality  t>etween  the  objective  value 
and  the  subjective  utility  of  goods,  there  arises  a  consumer*! 
surplus.  Or,  more  correct  still,  a  consumer's  surplus  arises 
because  the  marginal  utility  of  goods  to  the  consumer, 
measured  by  the  sacrifice  which  he  is  willing  to  undergo  in 
order  to  obtain  them,  is  greater  than  dieir  "  social  marginal 
utility,"  as  Professor  Seligman  very  apdy  puts  it,  or  *'  the 
sacrifice  which  the  members  of  society  as  a  whole  are  willing 
to  make."  • 

(2)  Collective  Psychology;  or  tko  Psychology  of  the  In* 
dimdmal  in  ColUcHvc  Life.  Thus  far  students  of  psychol- 
ogy have  given  but  slight  attention  to  the  psychology  oi 

>Sm  MarAaU,/Withr/i^,  p.  i9i. 

•SeHginaB,  •<Sodd  Qemeate  fo  the  Theory  of  Vahie^"  ia  Qmm%  fomrtK  ef 
£€9n.t  voL  zf,  p.  332. 
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coUecthre  life,  and  we  have  not»  therefore,  a  systematixed 
knowledge  concerning  it.  As  I  do  not  pretend  to  be  a 
psychologist  I  shall  not  presume  to  elaborate  such  a  the- 
ory. Nevertheless,  I  believe  that  a  little  reflection  must 
convince  us  that  'Mdeals,  feelings  and  sensations"  have 
quite  a  different  significance  according  as  they  have  refer- 
ence to  the  individual,  qua  individual,  or  to  the  individual  in 
his  social  .activities — to  the  satisfaction  of  private,  or  to  the 
satisfaction  of  collective  wants. 

That  the  psychical  phenomena  in  both  cases  centre  in  the 
individual  there  can  be  no  doubt,  for  there  is  no  psychical 
'* collective  entity"  in  which  psychical  phenomena  may 
centre.  Nevertheless,  the  two  classes  of  phenomena  have 
distinctive  characters.  The  "  ideals,  feelings  and  sensa* 
tions  "  that  actuate  the  individual,  fua  individual,  may  lead 
to  a  quite  different  course  of  conduct  from  that  to  which 
they  would  direct  if  they  actuated  the  individual  as  repre- 
sentative of  the  "  collective  whole."  It  is  nothing  to  our 
purpose  that  there  is  no  psychology  of  the  individual  worth 
speaking  of,  except  of  the  individual  participating  in  social 
life.  The  point  is  that  he  is  actuated  difTerently  when  act- 
ing for  himself  and  when  acting  for  the  *'  whole,"  because 
actuated  by  a  diflferent  conception  of  the  "  good,"  in  the  one 
case  a  good  for  the  self,  in  the  other  a  good  for  the  whole — 
a  **  personal "  good  and  a  "  common  "  good.  And  it  is  the 
conception  of  the  "  good  "  that  is  the  fact  of  importance. 
Intensity  of  feeling  may  be  the  immediately  controlling 
force  in  both  cases,  but  it  is  the  conception  of  the  "  good  " 
that  one  forms  for  himself  that  determines  the  direction  of  that 
intensity.  Sax  may  find  in  inUnsity  of  feeling — in  sensation — 
a  tirHum  comparationis  to  explain  demand  and  supply, 
sacrifice,  differences  in  needs,  etc.,'  but  he  fails  to  see  that 
there  is  a  still  more  fundamental  UrHum  comparationis  that 

>  Cf.  Saac,  Grmuttigm$H[^  p.  176. 
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explains  and  interprets  the  intensity  of  the  sensation,  to 
wit. :  the  conception  of  the  ideal  that  one  sets  for  himself  to 
attain. 

From  these  facts  it  would  seem  clear  that  "  ideals,  feelings 
and  sensations "  partake  of  a  different  character  according 
as  they  are  concerned  with  the  satisfaction  of  private,  or  of 
collective,  wants ;  that,  therefore,  we  cannot  safely  conclude 
from  rules  of  private  satisfaction  to  rules  of  collective  satis- 
faction ;  that  the  fact  that  intensity  of  desire  is  an  imme- 
diately controlling  force  in  both  cases  is  not,  as  previously 
pointed  out,  a  sufficient  fact  for  comparison.  In  fact,  it  is 
only  as  the  individual  in  acting  for  the  whole  differentiates 
his  motives  and  actions  from  what  they  would  be  if  he  were 
acting  for  himself  alone;  only,  that  is,  as  he  differentiates 
his  conception  of  the  good  of  the  whole  from  his  conception 
of  the  good  for  self,  is  his  action  likely  to  be  directed  to  the 
attainment  of  the  "  common  good."  On  the  other  hand,  so 
far  as  the  individual  in  his  capacity  of  acting  for  the  whole 
is  dominated  by  the  impulse  that  would  guide  him  if  acting 
for  himself,  irrespective  of  others ;  so  far,  that  is,  as  he  is 
guided  by  a  conception  of  his  own  **  personal  good,"  and 
not  by  a  conception  of  the  "  common  good,"  the  tendency 
of  his  action  will  be  to  thwart  the  attainment  of  the  **  com- 
mon good."  This  latter  case  is  well  illustrated  by  the 
"  professional "  office  seeker,  with  whom  the  interest  of  self 
dominates  his  every  action,  and  who  thereby,  paradoxical  as 
it  may  seem,  assumes  a  different  character,  a  different  per- 
sonality, when  acting  in  the  two  capacities ' — for  the  self  and 
for  the  whole ;  for  when  acting  for  the  whole  he  does  not 
make  its  good  his  good  as  he  would  if  the  whole  were  him- 
self.    He  rather  assumes  that  he  is  the  whole. 

^  There  is,  indeed,  much  apparent  truth  in  the  temi-ierioiu  tnsgettion  of  Prof. 
Giddings,  that  the  *'  politician"  at  least,  has  a  double  consdoiitneM,  a  dual  per- 
sonality, assuming  one  in  hit  private  capacity  and  another  in  his  public  capacity. 
Notes  from  lectures  on  Sociology,  Columbia,  1890. 
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From  the  above  considerations,  inadequate  as  they  are,  it 
is  apparent  that  private  and  collective  needs  are  distinct  in 
their  character,  their  point  of  view,  their  aims,  and  may  be 
in  their  subjective  results.  Private  needs  are  felt  by  the 
sentient  self  to  whom  they  belong,  their  interest  is  solely  for 
the  self,  they  are  directed  by  the  self  for  its  own  "  good/* 
and  are  measurable  by  the  self  by  comparison  with  felt 
needs.  Collective  needs,  on  the  contrary,  are  conceived  by 
individuals,  but  as  belonging  to  the  whole;  are  indirectly 
controlled  and  satisfied  by  representative  agents,  pertain  not 
to  the  individual,  but  to  the  common  good,  and  are  only  re- 
motely capable  of  measurement  by  comparison,  if,  indeed, 
they  are  not  immeasurable.  The  former  are  felt;  the 
latter,  as  Mazzola '  points  out,  are  distinctively  "  reflexive 
needs,"  needs  related  to  thought  rather  than  to  feeling. 

4.  Collective  Needs  Empirically  Considered. — That  the 
satisfaction  of  collective  needs  is  not  wholly  determined  by 
the  same  rule,  or  law,  that  determines  the  satisfaction  of 
private  needs  will  appear  still  more  evident  by  a  few  practi- 
cal observations  of  objective  facts ;  facts,  however,  that  are 
determined  by  and  are  illustrative  of  the  psychological  diiTer- 
ences  already  mentioned.  We  need  to  note  only  differences 
in  the  character  of  the  problems  of  satisfactions,  and  the 
political  facts  relative  to  collective  satisfactions. 

(i)  Differences  in  Character. — It  is,  as  we  have  seen,  one 
of  the  errors  of  Sax  that  his  economic  theory  is  too  abstract ; 
that  he  assumes  economic  action  to  be  determined  solely  by 
the  intensity  of  economic  want,  whereas  there  are  many  in- 
fluences that  go  to  shape  economic  action,  as  ethical,  social, 

^  MaxsoU,  op.  cit.9  p.  73.  While  MaizoU  makes  fome  good  critidtms  of  the 
theory  of  Sax,  be  teems,  on  the  whole,  to  accept  the  theory;  but  thinks  diat  the 
highest  utility  of  the  tax  can  be  determined  only  by  differential  calculus,  since 
there  are  rarious  factors  iuTolred  in  the  problem,  and  not  one  factor,  as  Sax 
aasnmea.    This,  he  says,  ^  is  the  limit  to  which  6nancial  economy  can  go,"  p.  149. 
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etc'  The  error  is  aggravated  when  economic  law  b  applied 
to  financial  problems,  such  as  taxation,  since  here  these 
modifying  influences  become  of  even  greater  importance. 
With  this  correction  there  is,  under  ideal  conditions,  a  degree 
of  similarity  between  the  satisfaction  of  private  and  public 
needs,  between  private  and  public  economy.  Still,  even 
then,  we  are  compelled  to  assume  that  the  individual  in  his 
public  capacity  seeks  to  change  the  objective  relations  of 
things  with  respect  to  an  ideal  standard  for  the  whole  body 
politic ;  just  as  the  individual  seeks  to  change  the  relations 
of  things  with  respect  to  an  ideal  standard  of  objective  rela- 
tions that  he  forms  for  himself.  But  these  conditions  are 
ideal  and  imply  ideal  conditions  of  human  nature.  They  are 
yet  far  from  attainment. 

But  even  if  the  ideal  conditions  prevailed  there  would  yet 
be  an  important  difference;  for  although  ethical  relations 
are  involved  in  both  cases,  they  are  or  should  be  the  deter- 
mining force  in  all  action  directed  towards  public  ends,  since 
every  public  act,  particularly  in  matters  of  taxation,  involves 
the  rights  and  duties  of  every  member  of  the  state  in  a 
manner  that  is  out  of  all  proportion  to  that  of  private 
economic  action.  If  this  were  not  so  a  government  might 
well  adopt  the  advice  of  McCuUoch  and  let  expediency 
determine  its  tax  system.*  Then,  too,  the  fact  that  action  in 
the  one  case  is  directed  with  reference  to  self,  and  in  the 
other  case  with  reference  to  others,  puts  a  wide  chasm  be- 
tween them.  Intensity  of  feeling  may  control  both  sets  of 
actions,  but  not  all  public  action  is  controlled  by  the  need 
most  felt  by  the  public,  because  the  individual  in  his  capacity 

^See  last  note,  and  Zorli,  La  Sciinna  dei  Trihoi,  p.  17,  where  he  mentions 
eotmological,  anthropological  and  sociological  dements.  C/.,  also,  Cohn,  Stunu 
tfFinmn€it  sec  195. 

'  See  TtueatUn  and  Fundings  p.  161.  Cf,^  also,  Held,  Eink^mmemtnur^  p« 
115,  and  Newcomb,  PoliiUal  Ef0M^my,  p.  493.  Newcomb  relies  upon  shifting  of 
of  turn  to  effect  justice  in  the  long  run. 
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as  a  public  agent  is  too  often  actuated  by  motives  that  are 
felative  to  purely  private  ends.  These  facts  may  be  illus- 
trated by  the  political  factors  in  the  problem. 

(2)  Political  Factors.  According  to  Sax  the  method  by 
which  we  satisfy  our  collective  wants,  by  the  same  rule  that 
we  satisfy  our  private  wants,  is  through  the  agency  of  repre- 
sentative government  by  means  of  our  vote.  (He  does  not 
pretend  that  his  theory  applies  to  any  other  form  of  govern- 
ment.) But  is  this  anything  more  than  a  pleasing  fancy? 
True,  we  voluntarily  consent  to  be  taxed — ^to  make  expendi- 
tures for  our  "collective"  needs;  but  the  tax  is  pre- 
eminently compulsory  and  must  be  paid  whether  we,  as 
individuals,  will  or  no.  Nor  does  our  consent  carry  with  it 
the  amount  of  the  tax  nor  the  purposes  for  which  it  will  be 
used.  It  is  true  that  we  consent  to  leave  this  to  the  dis- 
cretion of  our  representatives,  but  their  judgment  is  not 
necessarily  our  judgment,  for  they  are  more  inclined  to  be 
dominated  by  their  needs  than  by  our  needs,'  and  their 
needs  take  on  a  new  form  and  variety  as  they  become  public 
agents. 

Without  doubt,  much  of  the  public  expenditure  is  in  the 
interest  of  the  common  good,  but  there  is  no  less  doubt  that 
no  inconsiderable  part  of  it  is  spent  to  satisfy  the  private 
needs  of  our  "  representatives,"  rather  than  the  common 
needs.  Legislators  will  vote  for  expenditures  that  they 
know  will  enrich  themselves,  their  friends,  or  their  con- 
stituents, well  aware  that  its  ultimate  utility  to  them  will  far 
exceed  their  share  in  the  burden  of  the  tax,  while  for  the 

***  Sax'i  error,  when  considering  the  came  that  determines  taxes,  is  in  giving 
excessive  importance  to  the  needs  of  those  who  paj  them  and  too  little  to  the 
Aceds  of  those  who  make  them  pay."  S^li,  op,  cit,,  p.  55.  This  little  hook  con* 
tains  a  very  good  criticism  of  the  theory  of  Sax.  The  spirit  of  the  criticism  is  very 
similar  to  that  which  will  he  f  oond  in  the  text  As  onr  own  criticisms  were  made 
before  we  knew  of  the  work  of  Zorli,  we  have  not  made  as  many  reierencet  to  i| 
••  we  should  otiierwise  have  done. 
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great  mass  of  the  taxpayers  there  would  be  far  greater 
utility  in  private  expenditure.  The  public  good  is  made  to 
give  way  to  the  selfish  interest  of  the  individual  or  a  class.' 
Surely  there  is  little  here  that  is  common  between  private 
and  public  economy  I 

But  says  Sax/  this  state  of  things  cannot  always  endure, 
for  in  the  course  of  time — it  may,  indeed,  be  a  generation 
or  more — the  wrongs  will  be  righted,  if  needs  be  by  revolu- 
tion. Indeed,  a  whole  generation  or  more  pilfered,  deprived 
of  the  fullest  satfsfaction  of  both  their  collective  and  their 
private  needs,  and  the  wrong  to  be  righted,  adjustment  of 
expenditures  in  accordance  with  needs  to  be  re-established 
only  by  some  future  generation,  perchance  at  the  expense 
of  a  costly  and  bloody  war,  perchance,  too,  with  a  repetition 
of  the  same  order  of  events !  And  this  is  satisfying  our 
collective  needs  on  the  same  principle  that  we  satisfy  our 
private  needs  I  Could  the  infatuation  for  a  theory  go 
further? 

But  apart  from  all  corruption,  the  individual  has  a  very  in- 
direct and  very  inadequate  control  over  the  public  expendi- 
tures for  collective  needs.  In  the  first  place  a  majority  vote 
in  the  legislature  may  represent  a  minority  of  the  voters.* 
Then,  again,  it  is  seldom  that  the  policy  of  expenditures  or 
taxes  is  submitted  to  the  voters  before  the  majority  in  the 
government  have  entered  upon  it,  and  which,  perhaps,  as  in 

^Note,  for  example,  our  oomipt  citj  soremmeiits.  U  is,  however,  not  con- 
fined to  them.  Speaking  of  Italy,  Pareto  writes :  **  Up  to  the  present  time  the 
governing  dass  has  not  exposed  the  increase  of  eipenditiires,  because  thej  have 
the  means  of  enriching  themsdTes,  and  at  the  same  time  satisfying  their  vanity. 
If  they  had  to  pay  for  this  indulgence  they  would  be  inclined  to  renounce  it.  This, 
contingency,  however,  seems  far  off.  The  example  of  Spain  and  Portugal  shows 
that  a  Latin  country  may  approach  the  verge  of  ruin  before  the  governing  class 
renounces  the  p<^cy  which  has  brought  it  there."  "  Parliamentary  Government 
in  Italy."    iVA^  Scu  Qmart^  voL  viii,  p.  717. 

'  Cru9uB^lgu9tg^  pp.  517  and  522. 

*  Note  also  approvals  and  vetoes  by  presidents  elected  by  a  minority  vote. 
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the  case  of  war,  is  practically  irrevocable.  The  subsequent 
^'  approval "  at  the  polls  may  mean  but  little,  since  the  appeal 
"  to  support  the  party  "  has  a  stronger  influence  upon  the 
voters  than  the  real  merits  of  the  tax  or  the  expenditure. 

Nor  do  we  find  it  at  all  more  satisfactory  if  we  turn  from 
the  "  representatives  "  to  the  voters,  as  is  illustrated  by  the 
almost  universal  tendency,  if  not  to  evade  taxation,  to  escape 
a  just  proportion  of  its  burden.  Says  Pareto,  in  the  article 
referred  to  above:  "The  landed  proprietors  are  powerful 
to  resist  any  increase  of  taxation  upon  their  property ;  they 
have  even  been  able  to  get  the  land  tax  reduced  two-tenths, 
and  this  at  the  very  time  when  the  expenses  of  the  state 
were  increasing  in  an  extraordinary  degree  and  taxes  on 
consumption  were  being  increased  in  consequence." '  Nor  is 
this  condition  exceptional  with  Italy.  Satisfying  our  col- 
lective needs  at  the  expense  of  others  by  evasion  of  taxes 
is  by  no  means  uncommon. 

Thus,  from  whatever  point  of  view  we  consider  the  ques- 
tion, we  cannot  find  that  Sax  and  his  disciple,  Ricca- Salerno, 
find  much  proof  for  their  theory  in  representative  govern- 
ment.* The  prevalence  and  power  of  an  egoism  of  the  indi- 
vidual, or  of  a  class,  in  a  representative  government  prevails 
against  the  practical  application  of  the  theory  only  in  less 
degree  than  it  does  in  a  despotism,  where  the  theory  is  not 
assumed  to  apply.  But  Sax  evidently  shares  in  the  sanguine 
expectations  of  Pantaleoni — ^that  eventually  all  lower  forms  of 
egoism  will  give  way  to  the  "  egoism  of  the  species  "  ^  to  an 
altruism  that  for  rulers  as  well  as  for  the  ruled  enforces  the 
sacriflce  of  self  to  promote  the  general  happiness. 

That  such  a  condition  does  not  yet  prevail ;  that  public 
assessments  and  disbursements  are  not  yet  wholly  determined 
on  the  same  principles  as  private  economy ;  that  there  is  a 

*  O^.  Ht.  717.  «  C^Zorli;  op,  cU^  p.  6a. 

*  Quoted  bj  Nitd  in  Za  Scu^U  PotUiva^  Sept  1891,  p.  491. 
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discrepancy  between  the  theory  and  practice,  Sax  virtually 
admits.  Bat»  so  it  is  argued,  any  unjust  distribution  of  the 
tax  is  not  the  fault  of  the  theory.  It  is  due  rather  ''to 
error  or  to  ignorance  of  actual  circumstances;  but  more 
still  to  the  class  egoism  of  the  ruling  element  of  the  people 
which  seeks  to  throw  the  tax  burden  as  much  as  possible 
(uberwiegend)  upon  the  governed." '  Yet  this  condition  can 
not  long  endure,  since  such  a  government  would  be  event- 
ually overthrown  by  the  votes  or  by  the  guns  of  the  people. 

But  this  admission,  I  maintain,  is  not  to  be  so  easily 
reconciled  with  the  contention  that  in  the  economic  actions 
pertaining  to  the  fulfilment  of  the  ends  of  collective  life, 
"men  are  guided  by  the  same  psychical  acts,  ideas  and 
sensations  which  a  comprehensive  analysis  shows  to  be  the 
guiding  elements  of  all  economic  action,  but  which  until 
now  [i,  e.,  until  this  great  discovery  brought  truth  to  light] 
was  able  to  explain  only  individual  economy."  *  The  fact 
is,  that  there  has  not  been  sufficient  discrimination  between 
**  the  psychicsU  acts,  ideas  and  sensations  "  as  suck,  and  the 
difference  of  circumstances  and  conditions  under  which  they 
are  produced ;  or  between  them  and  the  standard,  or  ideal, 
in  accordance  with  which  they  are  interpreted — between 
the  conception  for  self,  and  the  conception  for  otkers. 
Hence  the  error  in  the  analogy  that  forms  the  basis  of  the 
theory. 

Upon  the  whole,  then,  we  cannot  think  that  Sax  has 
added  anything  of  great  importance  to  an  economic  basis 
and  economic  principles  of  taxation.  We  would  summarize 
as  its  more  important  defects :  that  it  is  a  pure  abstraction ; 
that  it  errs  in  its  analogies  and  in  its  theory  of  their  realiza- 
tion ;  that  its  validity,  at  best,  rests  upon  ideal  conditions 
that  nowhere  exist,  and  that,  therefore,  it  is  wrongly  assumed 
that  ethical  principles  will  be  realized  through  the  working 

>  Grundhgm$ti,  p.  521.  '  Md^  p.  574. 
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of  economic  law — ^the  law  of  ''  greatest  intensity/'  or  mar* 
ginal  utility*  But  after  all,  the  ''  equivalence  "  of  intensities 
of  needs  sacrificed  because  of  the  tax,  which  to  Sax  is  "  the 
whole  problem  of  tax  distribution  in  a  nutshell/' '  is,  as  we 
have  seen,  only  a  special  phase  of  the  sacrifice  theory. 
But  "  equality  of  sacrifice "  is  fundamentally  an  ethical 
principle. 

IV.  Conclusion  as  to  True  Economic  Basis  and 
Principles 

From  the  preceding  review  of  economic  bases  and  princi- 
ples of  taxation  we  are  forced  to  conclude,  for  reasons 
given :  that  an  economic  basis  and  principles  do  not  stand 
apart,  but  are  closely  correlated  with  a  political  and  an 
ethical  basis  and  principles ;  that  neither  the  idea  of  "  pro- 
tection," of  "  service,"  nor  of  "  exchange"  forms  a  competent 
basis  for  economic  principles  of  taxation,  because,  among 
other  reasons,  the  economic  basis  must  be  in  perfect  har- 
mony with  the  political  basis — with  the  relations  between 
the  individuals  and  the  state — and  this  basis  is  not  properly 
expressed  by  these  conceptions,  because  they  do  not  prop- 
erly express  the  true  nature  of  the  state.  Moreover,  we 
have  seen  that  these  ideas  have  no  practical  significancei 
since  neither  the  "protection"  nor  the  "service"  exchanged, 
has  any  assignable  economic  value  such  as  the  theory 
implies. 

And  yet  there  must  be  an  economic  basis  from  which 
economic  principles  may  be  drawn,  and  this  basis  must  have 
definite  reference  to  the  relation  between  the  individual  and 
the  state ;  more  specially  to  the  economic  relation.  Ac- 
cording, then,  to  our  conception  of  this  relation~-of  the 
nature  of  the  state — the  real  economic  basis  of  the  tax  is  the 
collective  needs  that  result  from  the  political  organization  of 

*  Du  PrtgrisnvUiUir^  p.  90. 
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society — ^the  state ;  the  necessity  for  the  tax  being  due  to 
the  regime  of  private  property.  But  private  property  must 
also  provide  for  the  satisfaction  of  private  economic  needs« 
and»  therefore,  the  real  economic  problem  of  taxation  is  to 
satisfy  the  collective  needs  in  a  manner  proportionate  to  the 
satisfaction  of  private  needs;  or  so  to  distribute  private 
property — really  the  income  from  it — ^between  the  satisfac- 
tion of  private  and  collective  needs  as  to  produce  the  high- 
est economic  efficiency,  the  highest  economic  development^ 
and  the  most  complete  satisfaction  of  needs.  The  point  of 
view  is  that  of  the  individual,  and  the  real  question  is  one  of 
the  distribution  of  his  income  between  the  satisfaction  of  his 
private  and  his  collective  needs.  But  since  the  collective 
needs  must  be  satisfied  through  agents,  there  is  a  seeming 
opposition  of  interests,  which,  as  SchafHe  says,  occasions  a 
perpetual  strife.'  This  conflict  will  never  wholly  cease,  but 
with  a  due  regard  of  economic  principles  by  the  agents  of 
the  state  it  may  be  greatly  alleviated. 

What,  then,  are  the  economic  principles  that  should  guide 
the  agents  of  the  state  in  matters  of  taxation?  Briefly,  the 
primary  principle  is  precisely  that  of  the  problem  just 
stated :  That  individual  income  should  be  so  distributed  be- 
tween private  expenses  and  taxes — between  the  satisfaction 
of  private  and  collective  needs — that  both  the  highest  effi- 
ciency of  the  state  and  the  highest  efficiency  and  develop- 
ment of  the  individual  will  be  thereby  attained.  In  the 
words  of  Stein : 

''  The  ruling  principle  of  Finance  is  that,  in  covering  the  needs  of 

the  State,  a  due  proportion  be  maintained  as  compared  with  the 

proportionate  covering  of  those  needs  not  represented  by  the  State. 

.   .   .  Neither  public  nor  private  economy  presents,  of  itself,  a  final 

^  "Er  iit  Befrehingi-iind  Frdbaltangtkampf  auf  Seite  der  Steuertriger  dem  Staate 
gegenQber."  GnmdsJUte  der  Steu^r^fi/UUt  p,  164.  C/.9hf>fCohn,Scumu0fM' 
namet,  tec  20S. 
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end.  To  pamper  the  one  and  starve  the  other,  to  over-nourish  the 
one  and  stunt  the  other,  appears,  upon  its  face,  without  warrant, 
since  an  effective  State  and  a  strong  people  are  alike  essential  ele- 
ments in  national  life.  Both  public  and  private  needs  are  integral 
parts  of  a  common  necessity,  and  the  one  as  well  as  the  other  must 
finally  be  determined  according  to  their  relative  importance  for  the 
maintenance  and  development  of  society  as  a  whole.  ...  To  pro- 
vide for  the  public  necessities  as  well  as  for  private  wants,  in  the 
ratio  of  their  importance,  is  the  manifest,  self-apparent  demand 
which  the  theory  of  finance  that  holds  itself  within  the  circle  of 
economic  vision  asserts  as  its  own,  and  which  may  be  successfully 
opposed  to  the  parsimonious  citizens  as  well  as  to  the  spendthrift 
State."  ^ 

It  is  admitted  that  this  economic  principle  is  very  general 
in  character,  but  it  is  sufficiently  objective  and  definite  to  be 
capable  of  practical  application ;  yet  the  extent  of  its  prac- 
tical realization  will  depend  upon  the  extent  that  conscien- 
tious and  enlightened  statesmen  hold  the  reins  of  govern- 
ment— ^ultimately  upon  the  moral  status  of  the  community. 
But  this  principle  obtains  definiteness  by  the  corollaries,  or 
secondary  principles,  that  flow  from  it,  and  through  whose 
application  alone  the  primary  principle  obtains  practical 
significance.  The  secondary  principles  relate  to  the  econ- 
omic eflfects  of  the  tax  upon  the  individual  and  thereby 
upon  the  sources  of  the  national  income,  and  involve  such 
questions  as  those  touched  upon  in  chapter  II.  For  without 
a  careful  observation  of  the  effects  of  a  tax  a  due  distribu- 
tion of  income  between  private  and  collective  needs  cannot 
be  eflfectcd. 

It  may  be  noted  in  conclusion,  that "  Equality  of  sacrifice," 
or  '*  Equivalence,"  cannot  be  the  economic  principle,  since 

iQnoted  bj  Adtmt,  Pu^iu  Mnance,  p.  28.  "Oberttes  Prindp  der  Finanx- 
wineDichaft  ist  die  wirtbichaftlich  TerhAltnittiDittige  Deckimg  des  Stamttbedarft 
gegenttber  einer  oicht  minder  verfailtnimnSstigen  Deckimg  ftller  nicbt-tUatUchen 
Bedmrfe."  Schftffle,  Grmndfdtudtr  SUuirpciiHk^  p.  17.  Cf,  tJio,  Held,  op.  eU^ 
p.  106. 
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these  involve  comparison  with  others  and  have,  therefore,  an 
essentially  ethical  connotation.  Nevertheless,  economic 
principles  are  not  entirely  distinct  from  ethical  principles 
any  more  than  an  economic  basis  is  wholly  distinct  from  an 
ethical  basis.  As  an  economic  basis  and  economic  princi- 
ples result  from  a  political  basis  and  principles — from  a 
political  conception  of  the  state— so  the  realization  of  econ- 
omic principles  is  one  of  the  essential  conditions  of  tiie 
realization  of  an  ethical  standard  of  taxation. 

It  may  be  noted  also,  that  because  of  the  relation  of  the 
economic  to  the  political,  the  principles  of  ''  universality  '* 
and  "  equality  "  are  also  economic  principles.  That  is,  the 
economic  principles  must  be  applied  to  every  member  of 
the  state,  and  applied  equally,  or  in  the  same  manner,  since 
every  citizen  stands  in  the  same  relation  to  the  state.  The 
terms  have  not  here  any  specially  ethical  import,  but  result 
simply  from  the  relation  of  the  economic  to  the  political 
aspect  of  taxation.  The  ethical  character  of  taxation  will  be 
discussed  in  the  two  following  chapters. 


CHAPTER  VI 

THE  ETHICAL  BASIS  OP  TAXATION 

It  has  been  implied  throughout  the  preceding  discussion 
that  justice  is  the  supreme  end  and  the  supreme  test  in  the 
distribution  of  the  tax  burden,  and  that,  therefore,  there 
must  be  an  ethical  basis  on  which  principles  of  justice  may 
rest,  and  from  which  they  flow  as  a  necessary  consequence. 
Indeed,  no  notion  is  more  fundamental  to  our  conception  of 
the  nature  of  the  state,  or  to  our  conception  of  the  political 
basis  of  taxation.  The  realization  of  justice  as  a  condition 
of  the  highest  individual  development  being  a  supreme  end 
of  the  state,  justice  in  the  distribution  of  the  burden  for  the 
maintenance  of  the  state  becomes  imperative.  No  social 
relations  involve  more  fully  the  relations  of  individuals  to 
each  other,  or  the  common  relation  of  all  individuate  to  the 
whole  body  politic,  than  do  the  relations  that  are  involved 
in  taxation.  Hence  no  social  relations  are  more  deeply 
ethical  in  their  character  and  requirements.  Here  as  else- 
where, wherever  the  relations  of  man  to  man  are  involved, 
the  ethical  end  becomes  supreme — in  conception  if  not 
alwa)rs  in  fact. 

But  the  ethical  problem,  or  the  problem  of  justice  in  taxa- 
tion, is  as  difficult  as  it  is  important  That  what  is  ethical 
is  just  is  conditioned  by  circumstances,  i.  e.,  by  the  working 
of  economic  forces  and  laws,  by  economic  conditions  and 
results,  by  etiiical  standards  and  ideals^— has  been  already 
admitted;  but  the  fact  has  been  equally  insisted  upon, 
that  purely  "economic"  results  are  not  a  test  of  the 
495]  159 
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ethical,  but  rather  that  ethical  considerations  and  ethical 
standards  are  the  test  of  the  justice  of  economic  results. 
But  this  granted,  it  is  by  no  means  a  simple  problem  to 
determine  what  is  the  ethical  standard,  or  the  ethical 
basis  of  taxation ;  still  less  simple  the  determination  of  the 
principles  that  should  control  taxation. 

The  problem  of  determining  an  ethical  ba^s  is  rendered 
all  the  more  difficult  from  the  lack  of  a  common  agreement 
in  primary  conceptions;  for  our  conception  of  an  ethical 
basis  is  very  largely  determined  by  our  conception  of  the 
state.  Since,  then,  the  conception  of  the  state  assumes  a 
variety  of  forms  we  have  also  a  variety  of  conceptions  of  the 
nature  of  the  ethical  basis  of  taxation.  Nevertheless,  this 
variety  may  be  reduced  to  two  fundamental  conceptions — 
to  "  benefits  "  and  to  "  ability."  Into  one  or  the  other  of  the 
ideas  connoted  by  these  terms  every  ethical  basis  of  taxation 
may  be  resolved,  though  each  assumes  several  forms  of  ex- 
pression. In  the  earlier  period  of  taxation  and  of  economic 
thought,  "benefits"  was  the  more  commonly  accepted 
basis  of  taxation,  but  in  recent  years  the  "ability"  basis  is 
more  widely  accepted.  Let  us  consider  each  of  these  in 
turn. 

I.  The  Benefit  Theory  of  Taxation. 

The  benefit  theory  of  taxation  is,  in  part,  an  outgrowth  of 
earlier  political  and  social  conditions,  particularly  feudal 
conditions ;  and,  in  part,  is  a  natural  consequence  of  the  con- 
tract theory  of  the  state,  or  of  the  conception  of  the  state  as  a 
protective  agency,  thereby  conferring  benefits  upon  individ- 
uals. This  fact  has  already  been  adverted  to,'  as  also  the 
fact  that  the  doctrine  is  still  widely  accepted,  and  is  a  com- 
monly adopted  legal  fiction.'  It  is  now  generally  discarded 
by  economists,  about  the  only  modem  school  of  economists 

>^iv/r,p.  63. 
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still  upholding  this  doctrine  being  the  "Single-Taxers"* 
who,  like  their  predecessors,  the  Physiocrats,  uphold  the  ben- 
efit principle  of  taxation.' 

The  general  idea  underlying  this  theory  is  that  political 
basis  which  assumes  that  a  tax  is  a  payment  for  a  service  ren-< 
dered  by  the  state  to  the  individual.  That  is,  the  basis  of 
the  tax  is  assumed  to  be  a  "service"  or  the  "benefit"  from 
a  service ;  and  hence  it  is  concluded  that  the  tax  payment 
should  be  made  in  accordance  with  the  "service"  or  the 
"benefit"  received.  This  basis  of  taxation  we  have  already 
considered  from  both  the  political  and  the  economic  points 
of  view.  The  question  now  is :  is  this  a  just  basis  of  taxa- 
tion ?  This  question  may  be  best  answered  first  by  briefly 
considering  the  different  forms  which  this  basis  of  taxation  has 
assumed.  But  in  the  first  place  it  may  be  observed  that  the 
"  service"  is  ultimately  resolvable  into  the  service  of  protec- 
tion, or  the  benefits  derived  in  consequence  of  the  protection ; 
while  the  different  forms  that  the  basis  has  assumed  are  re- 
solvable into  either  the  cost  of  the  service  or  into  the  valtu  of 
the  service. 

I.  TAe  Cost-of'Service  Theory. — The  idea  underlying  this 
theory,  or  at  least  implied  in  it.  is  that  every  individual 
should  pay  to  the  state  the  exact  cost  of  his  protection.  It 
has  its  root,  we  think,  in  the  conditions  that  prevailed  under 
the  feudal  regime,  and  has  a  show  of  validity  in  the  poll  tax 
and  in  the  modem  fee  system.  The  idea  is  that  of  special 
services,  whereas  the  chief  services  of  the  state  are  general 
in  character,  though  it  does  perform  services  that  are  special 
to  individuals  or  to  classes  of  individuals.  For  the  latter  fees 
are  exacted,  for  the  former  taxes.  There  is,  then,  an  im- 
portant difference  between  fees  and  taxes,*  and  the  principle 
that  applies  to  the  latter  is  not  applicable  to  the  former. 

>  Cf»  anUf  p.  109;  alto,  Louis  F.  Pott,  Thi  Singii  Tax,  p.  14. 

'  See  Seligman,  Essays  in  Taxaiian,  pp.  274-283,  for  dear  dittiiictioiia. 
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Taxes  have  no  relation  to  cost,  while  fees  do  "  not  normally 
•xceed  the  cost  of  the  particular  service  to  the  individual."' 

Not  only  is  the  "  cost "  theory  based  upon  a  wrong  con* 
ception  of  the  services  of  the  state,  but  even  if  the  service  be 
regarded  as  a  service  to  the  individual,  the  individual  cost  of 
diat  service  is  beyond  all  possibility  of  determination.  In- 
deed, even  in  the  case  of  special  services  for  which  "  fees  ** 
•re  exacted,  the  cost  of  the  "  special  service  "  cannot  be  de- 
termined ;  that  is,  cannot  be  exactly  determined  for  every 
individual.  But  even  if  the  individual  cost  could  be  deter- 
mined, it  is  more  than  questionable  if  the  expense  of  such 
special  service  should  be  wholly  covered  by  fees ;  for  the 
state  should  perform  no  service  that  is  wholly  special  to  an 
individual,  or  in  which' there  is  not  some  common  interest; 
and  wherever  such  common  interest  exists  some  part  of  the 
expense,  at  least,  should  be  met  by  a  tax  without  reference 
to  the  individual  cost.*  The  expense  should  be  met  by  a 
combination  of  fees  and  taxes,  and  theoretically  the  propor- 
tionate amount  of  the  fee  should  depend  upon  the  relative 
importance  of  the  special  and  the  common  interest.  For 
special  reasons,  it  is  true,  as  for  sumptuary  or  police  pur- 
poses, or  as  a  means  of  taxation,  fees  may  equal  or  exceed 
the  cost.  But  the  question  of  fees  apart,  the  cost  to  the  in- 
dividual, or  on  account  of  the  individual,  of  a  common  ser- 
vice is  not  a  calculable  quantity.  Cost  of  service  cannot, 
then;;  be  a  just  basis  of  taxation,  both  because  taxes  are  paid 
for  a  common  service  without  reference  to  the  cost  on  ac- 
count of  any  individual,  and  because,  even  if  there  were  such 
reference,  the  cost  could  not  be  determined. 

If,  now,  we  turn  to  the  logical  consequences  of  this  theory 
we  shall  not  find  it  any  more  satisfactory  as  a  basis  of  justice. 

'  Sec  Seligman,  Essays  in  Taxation^  p.  276. 

'  Cf,  Sidgwick,  PolitUal  Economy^  p.  563.      Sidgwick  inclines  to  the  cost-of- 
lervice  principle,  but  thinks  **  this  principle  can  rarely  be  applied." 
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The  "  services "  of  the  state,  according  to  this  theory,  we 
have  seen  to  be  the  protection  of  persons  and  property. 
Now  as  a  general  rule  there  is  no  diflference,  to  speak  of,  in 
the  cost  of  protecting  persons,  considered  wholly  apart  from 
their  property.  Nevertheless,  the  expense  is  greater  for 
those  subject  to  criminal  assaults.  Strictly,  therefore,  ac- 
cording to  the  theory  of  costs,  those  who  are  so  unfortunate 
as  to  be  subjected  to  assault  should  pay  a  penalty  for  their 
misfortune  by  a  tax  in  excess  of  that  imposed  upon  those 
fortunate  enough  to  escape  assault.  It  is,  indeed,  a  question 
if  they  should  not  even  pay  a  larger  tax  than  the  criminal 
who  committed  the  assault.  But  on  the  whole,  however,  an 
equal  poll  tax,  so  far  as  it  should  be  based  upon  the  cost  of 
protecting  the  person,  would  not  be  greatly  at  variance  with 
justice.  But  the  problem  of  costs  in  the  protection  of  prop- 
erty is  by  no  means  so  simple.  The  question  is  complicated 
by  being  dependent  in  part  on  the  kinds  of  property  and  in 
part  on  the  amount  of  individual  holdings.  It  costs  more, 
lor  example,  to  protect  property  in  buildings,  in  money  or 
other  tangible  forms  of  property,  than  to  protect  property  in 
land ;  and,  other  things  being  equal,  the  tendency  would  be 
for  the  protection  of  a  million  dollars'  worth  of  property  in 
the  hands  of  a  thousand  individuals  to  cost  more  than  the 
protection  of  an  equal  amount  of  property  owned  by  one 
individual.  The  same  tendency  is  true  in  the  case  of  property 
that  is  widely  distributed,  compared  with  property  of  equal 
value  that  is  greatly  concentrated.  On  the  other  hand,  it 
costs  but  little  if  any  more  to  protect  a  home  and  contents 
costing  one  million  dollars  than  to  protect  one  costing  one- 
tenth  of  that  sum.  Thus  the  cost  basis  would  lead  us  into 
interminable  and  insoluble  difficulties,  in  some  cases  leading 
to  proportional  or  to  progressive  taxes,  in  others  to  regres- 
sive taxes.  Justice  would  have  no  place  in  such  a  system. 
But  the  most  important  reason  why  cost  of  service  is  not 
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a  just  basis  of  taxation  is  because  the  state  is  necessary  to 
the  highest  development  of  the  individual  and  must  be 
maintained  regardless  of  the  cost  entailed  on  account  of  any 
individual  member  of  it;  because  the  bond  of  membership  is 
not  a  cash  nexus,  but  a  spiritual  bond ;  because  the  obliga- 
tion to  support  and  maintain  the  government  of  the  state 
rests  upon  a  common,  or  general,  interest  (whose  costs,  as 
we  have  seen,  cannot  be  individually  determined),  not  upon 
a  special  interest ;  because,  in  fine,  tax  obligation  rests  upon 
membership  in  the  state,  not  upon  the  cost  of  any  individual 
to  the  state.'  Briefly,  cost  of  service  is  not  a  just  basis  of 
taxation  since  it  rests  upon  a  false  political  basis,  for  the 
ethical  basis,  as  we  have  seen,  must  be  in  harmony  with,  as 
it  is  dependent  upon,  the  political  basis.  The  total  tax 
must,  indeed,  equal  the  total  cost  of  the  governmenti  but 
this  cost  cannot  be  individualized. 

The  same  general  result  appears  in  whatever  aspect  we 
consider  the  cost-of-service  principle.  Take,  for  example, 
the  insurance  theory  of  taxation.  Here  it  is  held  that  a  tax 
is  based  upon  the  same  principle  as  the  premium  of  insur- 
ance, and  this  is  assumed  to  be  the  cost  of  the  insurance. 
But  no  insurance  premium  corresponds  to  the  cost  of  the 
insurance,  except,  possibly,  in  rare  cases  in  life  insurance. 
As  a  rule,  any  particular  insurance  premium  is  much  greater 
or  much  less  than  the  cost.  Besides,  the  premium  takes 
account  of  the  element  of  risk ;  but  it  is  manifestly  impossi- 
ble for  a  government,  in  its  protective  "  insurance  "  to  take 
account  of  difTerences  in  risk,  just  as  it  is  impossible  to  take 
account  of  differences  of  cost.  The  cost  and  the  risk  must 
be  averaged. 

Take,  again,  the  "  productive  "  theory  of  taxation,  where 

^ "  Die  Nation  giebt  als  Ganzes  die  Mitteln  fiir  ihren  Bern!  als  Staat  und  jeder 
Einzelne  mnss  geben  weil  er  Glied  der  Nation  itt"  Helfericb,  Sckdnker(t 
Handbuch,  iii,  p.  139. 
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the  tax  is  regarded  as  a  necessary  part  of  the  cost  of  pro- 
duction. Here  the  cost  of  the  "  service  "  of  the  government 
on  account  of  any  particular  industry  cannot  be  determined. 
What  is  determined  is  the  cost  of  the  service  to  the  industry, 
which  cost  is  equal  to  the  tax  imposed  upon  it,  but  this  cost 
to  the  industry  has  no  definite  relation  to  the  cost  of  the 
government  on  its  account  For  the  government  only  the 
total  cost  is  determinable.  The  productive  basis,  as  an  ex- 
clusive basis,  would,  therefore,  be  an  unjust  basis  on  the  cost 
theory.  But  it  becomes  still  more  unjust  when  we  consider 
that  the  cost  of  its  service  for  protection  is  only  a  part 
of  the  cost  of  the  service  that  it  renders.  However,  this 
basis  has  never  been  assumed  as  a  basis  for  the  distribution 
of  the  tax. 

2.  TAe  Value-of'Service  Theory.  Value  of  service  as  a 
basis  of  taxation  has  been  much  more  generally  accepted 
than  cost  of  service.  Indeed,  it  has  been  widely  accepted 
by  those  who  advocate  "  ability  "  as  a  basis  of  taxation,  the 
presumption  being  that  ability  to  pay  taxes  is  determined 
by  the  service  of  the  government  to  the  individual.  But  in 
all  such  cases,  as,  for  example,  with  Adam  Smith,  the  real 
basis  of  the  tax  is  the  value  of  the  **  service,"  ability  and 
value  of  service  being  expressions  of  the  same  thought  from 
different  points  of  view. 

What,  then,  is  meant  by  value  of  service  as  a  basis  of 
taxation  ?  It  is,  that  the  tax  of  every  individual  should  be 
based  upon  the  value  of  the  service  of  government  to  him ; 
or  that  the  individual  should  share  in  the  total  costs  of  gov- 
ernment in  proportion  to  the  value  of  the  benefits  that  he 
derives  from  government.  The  basis  of  the  tax  centers  in 
the  individual,  while  in  the  "  cost "  theory  the  basis  centers 
in  the  state.  It  is  the  value  of  the  "  service  "  to  the  indi- 
vidual instead  of  its  cost  to  the  state. 

What,  now,  is  to  be  said  of  value  of  service  as  an  ethical 
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basis  of  taxation  ?  That,  like  cost  of  seWice,  it  cannot  be  a 
Just  basis  because  it  is  an  impossible  basi^,  The  value  to 
the  individual  of  the  service  of  governmeht  is;  just  as  inde- 
terminable as  the  cost  of  the  service  to  die  government  on 
account  of  the  individual.  True,  no  one  contends  that  the 
tax  should  equal  the  value  of  the  service  of  government.  To 
do  so  would,  to  say  the  least,  make  the  ta^^  enormously  ex- 
ceed the  cost,  for  the  absolute  utility  of  government  bears  no 
relation  whatever  to  the  costs  of  government.  Every  tax- 
payer, no  matter  how  large  his  tax,  receives  a  "  consumer's 
rent "  that  is  out  of  all  proportion  to  his  tax.  Between  the 
individual  tax  and  the  value  of  the  service  that  is  given  in 
return  by  the  government,  there  is  no  comparison.  We  may 
say,  indeed,  with  L^on  Say,  that  taxes  are  the  price  of  the 
total  advantages  derived  from  the  government ; '  but  this 
price  is  not  determined  by  the  value  of  the  service  to  the  tax- 
payer, as,  in  fact,  it  includes  a  large  "  consumer's  rent,"  if  we 
may  use  this  figure  in  this  connection. 

But  value  of  service  is  an  equally  impossible  basis  when 
understood  to  mean  that  the  costs  of  government  should  be 
proportioned  to  the  value  of  the  service  received  from  it,  for 
this  "  value  "  is  practically  an  unknown  quantity,  and  between 
the  known  and  the  unknown  no  ratio  can  be  established. 
Nor  are  we  any  better  oflf  if  we  suppose  that  the  tax  of  every 
individual  should  be  such  a  portion  of  the  total  costs  as  the 
value  of  the  service  that  he  receives  is  of  the  total  value  of 
service,  for  here  we  have  a  ratio  between  two  unknown 
quantities,  and  the  determination  of  the  known  by  the 
unknown. 

These  theoretical  difficulties,  however,  have  been  evaded 
by  advocates  of  the  value-of-service  theory  by  the  assump- 
tion of  different  methods  or  standards  of  determining  the 
value  of  the  "service:"  as  objectively  by  the  amount  of  ex- 
*  L^on  Say,  La  Question  des  Impbts^  toL  i,  p.  119. 
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penditure,  the  amount  of  property,  or  the  amount  of  income ; 
subjectively  by  the  law  of  marginal  utihty-  The  briefed 
consideration,  however,  must  convince  us  that  in  none  of 
these  do  we  find  a  satisfactory  measure  of  the  value  of  the 
service  of  government. 

(i)  Expenditure, — It  was  a  favorite  tiiought  of  Hobbes 
that  expenditure,  or  consumption,  is  the  surest  test  of  the 
benefits  of  government.  One  of  the  conditions  of  maintain- 
ing peace,  says  Hobbes,  is  *'to  divide  the  burthens  anl 
charges  of  the  commonwealth  proportionably."  He  thea 
adds ;  "  Now  there  is  a  proportionably  to  every  man's  abitrty, 
and  there  is  a  proportionably  to  his  benefits  by  common- 
wealth, and  this  latter  it  is  which  is  according  to  the  law  ol 
nature.  For  the  burdens  of  the  commonwealth  being  the 
price  that  we  pay  for  the  benefit  thereof,  they  ought  to  be 
measured  thereby.  And  there  is  no  reason  when  two  men 
equally  enjoying,  by  the  benefit  of  the  commonwealth,  their 
peace  and  liberty  to  use  their  industry  to  get  their  livings, 
whereof  one  spareth  and  layeth  up  somewhat,  the  other 
spendeth  all  he  gets,  why  they  should  not  equally  contribute 
to  the  common  charge.  That  seemeth,  therefore,  to  be  the 
most  equal  way  of  dividing  the  burdens  of  the  public  charge, 
when  every  man  shall  contribute  according  to  what  be 
spendeth,  and  not  according  to  what  he  gets." ' 

So  likewise  Petty :  "  It  is  generally  allowed  by  all  that 
men  should  contribute  to  the  public  charge  but  according  to 
the  share  and  interest  they  have  in  the  public  peace;  that 
is,  according  to  their  estates  and  riches :  now  there  are  two 
sorts  of  riches,  one  actual,  and  the  other  potential.  A  man 
is  actually  and  truly  rich  according  to  what  he  eateth,  drink- 
eth,  weareth,  or  any  other  way  really  and  actually  enjoyeth ; 
others  are  but  potentially  or  imaginatively  rich.  .  .  .  Con* 

*  De  Corpon  Politico^  pp.  216-7. 


£68  JUSTICE  IN  TAXATION  [504 

eluding,  therefore,  that  every  man  ought  to  contribute 
according  to  what  he  taketh  to  himself,  or  actually  enjoyeth." ' 

It  will  be  noticed  that  with  both  Hobbes  and  Petty  the 
measuring  of  benefits,  and  therefore  taxation,  by  consump' 
tion  is  assumed  to  conform  with  justice,  as  is  implied  in  the 
use  of  the  moral  concept  ''  ought."  But,  in  fact,  what  we 
personally  expend  upon  ourselves  is  a  very  inadequate 
measure  of  the  benefits  we  derive  from  government.  To 
have  the  means  of  potential  consumption  is  a  ''benefit" 
little,  if  any,  less  than  actual  consumption.  Mere  posses- 
sion, however  little  one  may  expend  upon  himself,  gives 
power  and  influence  that  are  decided  assets  in  the  list  of 
benefits.  Equal  consumption  is  not  a  test  of  equal  benefits. 
But  above  all,  the  benefits  of  governmental  protection  can- 
not be  reduced  to  any  such  material  standard.  Consump- 
tion alone,  therefore,  is  not  a  just  standard  for  taxation,  even 
from  the  point  of  view  of  benefits. 

(2)  Property. — McCuUoch  follows  Thiers  in  making  prop- 
erty the  measure  of  the  benefits  of  the  "  insurance  "  guaran- 
teed by  government.  Government  being  "established  for 
the  common  benefit  of  all  .  .  .  it  necessarily  follows  that 
every  individual  should  contribute  to  its  support  according 
to  his  stake  in  the  society,  or  to  his  means."  ■  This  notion 
that  property  is  the  measure  of  the  benefits  that  we  derive 
from  government  b  closely  allied  with  the  insurance  theory 
of  taxation — ^that  taxes  are  paid  for  the  insurance  of  our 
property  by  the  government.  But  this  conception  wholly 
neglects  the  benefits  derived  from  the  "  insurance "  of  our 
persons.  Moreover,  as  already  pointed  out,  there  is  no 
analogy  between  the  "  insurance "  of  government  and  the 
insurance  of  a  private  corporation.  The  character  of  the 
benefits  is  entirely  different;  but  in  neither  case  are  the 
benefits  wholly  measured  by  the  amount  of  property.     In 

*  Petty,  op.  Hi.,  p.  83.  '  McCnlloch,  #/.  diL,  p.  17. 


505  THE  ETHICAL  BASIS  OF  TAXATION  169 

the  case  of  the  benefits  of  government  the  amount  of  prop- 
erty represents  but  a  fraction  of  those  received,  even  when 
we  include,  as  we  should,  the  advantages  directly  derived 
from  property. 

(3)  Income. ^^A  far  more  common  standard  for  measur- 
ing the  benefits  of  government,  than  either  expenditure  or 
property,  is  found  in  income.  With  the  Physiocrats  only 
the  income  derived  from  the  produit  net  of  land  was  regarded 
as  a  measure  of  benefits,  because  only  the  holder  of  land 
enjoyed  the  benefits  of  government;  and  similarly,  the 
modem  ••  single  taxers  "  confine  such  income  to  **  economic 
rent,"  and  for  the  same  reason  as  the  Physiocrats.  But 
most  advocates  of  the  benefit  theory  have  followed  Adam 
Smith  in  making  the  benefits  conditioned  by  the  revenue 
enjoyed  under  the  protection  of  the  state.  And  from  a 
purely  economic  point  of  view  of  benefits,  income  would 
seem  to  be  a  truer  measure  than  expenditure  or  property,  for 
it  represents  the  means  of  both  actual  and  potential  enjoy- 
ment. Property,  may,  indeed,  also  represent  potential  en- 
joyment, but  if  it  becomes  actual  it  can  only  be  at  the 
expense  of  future  enjoyment,  in  a  sense  that  the  use  of 
income  is  not. 

Nevertheless,  income  no  more  represents  the  value  of  the 
benefits  than  does  either  of  the  other  objective  standards. 
As  with  them,  too,  the  enjoyment  of  income  is  only  a  small 
part  of  the  benefits  of  government.  The  fact  is  that  each 
and  all  of  these  objective  standards  beg  the  whole  question 
by  assuming  that  the  benefits  are  limited  to  the  enjoyments 
from  expenditure,  from  property,  or  from  income,  yet  ex- 
pressly or  tacitly  the  benefits  in  question  are  admitted  to  be 
far  more  extensive.  No  such  objective  economic  equivalent 
of  the  value  of  the  service  is  possible.  They  do  not,  there- 
fore, lend  any  support  to  the  view  that  value  of  service  is  a 
just  basis  of  taxation. 
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(4)  Marginal  Utility. — Although  Sax  claifhs  for  his  the- 
ory that  it  holds  the  key  to  the  solution  of  all  the  problems 
involved  in  other  theories  of  taxation,  it  properly  belongs  to 
the  value -of-service  theory ;  only  with  Sax  the  value  is  sub- 
jectively determined  through  the  operation  of  the  law  of 
marginal  utility.  That  is,  the  value  of  the  service  is  deter- 
mined by  the  marginal  utility  of  the  tax,  which  is  itself  de- 
termined by  a  comparison  of  the  collective  needs  satisfied 
with  the  intensity  of  private  needs  that  might  be  satisfied  but 
for  the  tax — by  the  relative  intensities  of  collective  and  pri« 
vate  needs. 

Now  if  the  satisfaction  of  collective  needs  were  determined 
in  every  respect  in  the  same  manner  as  private  needs,  much 
might  be  said  for  this  subjective  valuation  of  public  services. 
But,  in  the  preceding  chapter,  we  have  seen  reasons  for 
holding  that  what  is  true  of  private  needs  is  not  necessarily 
true  of  collective  needs.  The  marginal  utility  of  the  goods 
that  would  be  enjoyed  in  the  satisfaction  of  private  needs 
may,  indeed,  express  the  subjective  value  of  those  needs,  but 
this  marginal  utility  does  not  express  the  value  of  the  col- 
lective needs.  This  value  cannot  be  determined  subjectively 
any  more  than  it  can  be  determined  objectively.  It  cannot^ 
therefore,  form  a  basis  for  taxation,  still  less  an  ethical  basis* 

So  far  we  have  only  negative  proof  that  value  of  service  is 
not  a  just  basis  of  taxation.  But  there  is  even  stronger  dis- 
proof of  this  theory,  which  mzy  be  stated  in  a  word.  It  is, 
that  the  whole  theory  is  based  upon  an  entirely  false  concep- 
tion of  the  relation  of  the  individual  to  the  state,  and  so  upon 
an  entirely  false  conception  of  the  nature  of  the  obligation 
of  the  individual  to  support  the  state.  The  ethical  basis 
must  connote  a  more  distinctively  ethical  idea  than  is  con- 
tained in  the  principle  of  quid  pro  qtio,  of  an  economic  ex- 
change of  service  for  service. 
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II.  Ability  as  an  Ethical  Basis  of  Taxation 

Whatever  the  accepted  basis  of  taxation,  it  is  always, 
directly  or  indirectly,  implied  that  the  ultimate  end  sought 
is  *'  distributive  justice."  But  more  and  more  the  conviction 
has  gained  prevalence  that  this  end  cannot  be  attained  by  a 
purely  political,  or  purely  economic  basis,  but  only  upon  a 
basis  of  distinctively  ethical  connotations;  and  hence  the 
more  and  more  is  it  realized  that  "  benefits,"  at  bottom  an 
economic  conception,  does  not  meet  this  requirement.  On 
the  contrary,  the  term  that  is  universally  used  to  express  the 
basis  of  the  ethical  idea  of  distributive  justice  in  taxation  is 
^'faculty,'*  or  "ability,"  with,  the  Germans  "ability  to  pay" 
(  Leistungsfahigkeit ) . 

The  term  ability  i^facultas)  is  not,  however,  new  to  finan- 
cial science,  as  Bodinus,  as  early  as  the  sixteenth  century, 
declared  for  a  universal  tax  based  on  ability.  We  have  seen, 
too,  that  economists  who  have  accepted  the  benefit  principle 
have  followed  Adam  Smith  in  making  it  equivalent  to  ability. 
That  is,  ability  is  determined  by  the  benefit  received,  the 
benefit  determining  the  ability,  not  the  ability  the  benefit. 
But  this  view  of  ability  begs  the  question ;  it  gives  a  new 
term  but  not  a  new  basis.  But  what  we  want  is  a  change  of 
ideas — a  change  of  basis — since  the  benefit  principle  no 
longer  satisfies  the  moral  sense.  The  best  term,  as  also  the 
common  term,  for  expressing  this  new  basis  is  "ability"; 
but  whatever  its  former  associations,  it  must  be  wholly  freed 
from  any  alliance  with  the  benefit  principle.  This  is  the 
present  tendency,  the  benefit  principle  and  the  ability  prin- 
ciple being  regarded,  as  they  should  be,  as  two  entirely  dis- 
tinct conceptions,  and  not  merely  diflferent  names  for  the 
same  thing. 

But  although  the  term  "  ability "  is  the  best  expression 
that  we  have  of  the  ethical  basis  of  distributive  justice  in 
taxation,  it  is  not  altogether  satisfactory,  because  of  its  vague- 
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ness  and  indefiniteness  of  meaning.  No  single  term,  however, 
can  express  fully  all  of  the  principles  demanded  by  justice, 
though  it  may  contain  them  by  implication,  as  the  logical 
result  of  the  development  of  its  own  content.  It  is  because 
the  term  "  ability "  does  meet  this  requirement  that  it  is, 
upon  the  whole,  a  satisfactory  basis  of  taxation.  The  ulti- 
mate basis  of  taxation,  which  we  have  all  along  contended 
is  ethical,  must  carry  with  itself  grounds  for  the  modification 
and  limitation  of  the  two  cardinal  principles — universality 
and  equality — which  is  not  the  case  with  the  political  or  the 
economic  basis.  With  these  the  principle  of  universality  has 
no  exception,  and  the  principle  of  equality  no  definite  con- 
tent. TTie  content  of  "ability,"  when  its  implications  are 
fully  developed,  provides  for  both.  It  is,  therefore,  a  dis- 
tinctively ethical  basis.  Or  ability  is  the  ideal  ethical  basis 
of  taxation.  Its  full  significance,  however,  can  appear  only 
as  we  proceed  with  the  development  of  our  thesis  in  this  and 
in  the  following  chapter. 

But  there  are  other  reasons  why  "  ability  "  constitutes  the 
ethical  standard  of  taxation.  It  is  not  a  mere,  vague  senti- 
ment, but  is  the  direct  expression  and  outcome  of  the  ethi- 
cal nature  of  the  individual  and  of  the  ethical  relations  of 
individuals  in  the  state  and  to  the  state.  As  more  fully 
stated  by  Cohn :  "  The  demand  of  equity  that  individuals  are 
to  pay  in  proportion  to  their  varying  pecuniary  ability,  is 
accepted  so  unresistingly  within  the  field  of  the  public  econ- 
omy for  the  reason,  in  the  first  place,  that  a  computation  of 
proportional  cost  and  benefit  is,  in  regard  to  many  very 
essential  services,  impossible ;  and  in  the  second  place,  and 
more  especially,  because  the  more  fundamental  phases  of  the 
public  activity  in  some  degree  condition  the  very  existence 
of  the  individual  in  society,  so  that  it  appears  right  and  just 
that  these  fundamental  conditions  of  human  social  life  should 
be  intimately  bound  up  with  the  total  personal  and  economic 


509]  ^^^  ETHICAL  BASIS  OF  TAXATION  173 

strength  of  each  individual.  The  appeal  to  the  principle  of 
the  pecuniary  ability  of  the  individual  in  matters  of  national 
concern  touches  our  sense  of  equity  so  directly  and  irresisti- 
bly because  it  is  a  principle  of  wider  scope  than  that  of  the 
economic  field  alone,  and  is  but  a  special  application  of  the 
broad  principle  of  moral  solidarity."' 

This  view  is  not  only  in  harmony  with,  but  it  is  the  direct 
logical  consequence  of,  the  conception  of  the  state  outlined 
in  the  second  chapter.  The  importance  of  society  to  the  in- 
dividual that  he  may  become  truly  a  person,  the  paramount 
importance  of  the  political  organization  of  society — of  the 
state — ^to  the  development  of  the  highest  social  relations  and 
the  fullest  realization  of  the  ends  of  social  and  individual  life, 
the  spiritual  and  ethical  nature  of  these  relations  growing  out 
of  the  spiritual  and  ethical  nature  of  man ;  in  a  word,  the  con- 
ception of  man  in  society  and  the  state  makes  it  a  demand, 
both  of  the  reason  and  the  ethical  sense,  that  every  member 
of  the  state  should  contribute  to  its  support  and  maintenance 
in  proportion  to  his  ability  to  pay ;  or  the  full  implication  of 
such  a  conception  carries  with  it  the  obligation  upon  every 
member  of  the  state,  that  he  ought  so  to  contribute — ^that  is, 
according  to  his  ability.  It  is  not  enough  that  there  is  a 
solidarity  of  interests — a  community  of  interests — ^but  be- 
cause there  is  a  "  moral  solidarity  " — a  community  of  inter- 
ests of  ethical  beings — that  ability  is  so  "irresistibly" 
accepted  as  the  ethical  basis  of  taxation.' 

However  vague,  then,  the  term  "  ability  "  may  be,  it  is 
clearly  the  one  term  that  most  fully  expresses  the  tax  obli- 
gation that  rests  upon  the  citizens  of  a  state.  For  a  tax 
according  to  ability,  as  a  universal  proposition,  implies  just 
that  relation  to  others  that  is  implied  in  a  moral  solidarity. 
Further,  ability  to  pay  implies  that  the  ability  is  relative  to 
persons,  and  thereby  gives  emphasis  to  the  fact,  already 
>  Tki  Scuna  of  Finance^  p.  297.  '  Cf.  Adams,  PubHc  Finmnce^  p.  330. 
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pointed  out,  that  the  tax  obligation  can  rest  only  upon  per- 
sons, since  only  persons  can  have  a  membership  in  and  are 
capable  of  obligations  to  the  state.  True,  a  tax  involves 
property,  hut  property  as  incidental  to  a  person.  Property, 
we  have  said,  is  the  person  objectified,  and  a  tax  upon  prop- 
erty is,  therefore,  a  tax  upon  persons.  But  the  obligation  is 
not  upon  the  property,  but  upon  the  person,  as  the  term 
ability  implies.  The  term  "  ability,"  moreover,  has  the  merit 
of  implying  more  than  personal  obligation.  Its  content  is 
positive  in  character,  and  carries  with  it  the  idea  of  active 
■  participation  in  the  support  of  the  state,  corresponding  with 
active  participation  in  the  general  ends  of  the  state. 

But  after  all  that  is  said,  ability  to  pay  is  a  relative  con- 
ception. In  the  first  place,  it  implies  relativity  to  the  ability 
of  others;  a  relativity  that  follows  from  the  recognition  that 
the  tax  obligation  that  rests  upon  self,  likewise  rests  upon 
others  because  it  rests  upon  persons,  and  because  others, 
equally  with  the  self,  are  recognized  as  persons.  In  the 
second  place,  the  term  is  relative  to  personal  wants,  for 
ability  to  pay  taxes  has  no  meaning,  or  at  least  lacks 
in  significance,  except  with  reference  to  the  relative  ability 
to  satisfy  collective  and  personal  wants.  For,  unless  the 
paramount  personal  wants  are  satisfied,  there  can  be  no 
tax  for  the  satisfaction  of  collective  wants.  Besides,  the 
person  must  be  given  first  consideration,  since  the  whole 
exists  for  the  sake  of  the  person — for  the  individual.  Ethical 
considerations,  in  other  words,  re-enforce  the  economic*  In 
the  third  place,  since  the  tax  and  the  satisfaction  of  private 
wants  require  economic  goods,  ability  to  pay  is  relative  to 
some  form  of  material  wealth.  In  brief,  **  ability,"  as  a  basis 
ef  taxation,  involves  the  relation  of  one's  economic  wealth  to 
his  personal  and  collective  wants,  compared  with  the  similar 
relation  of  every  other  member  of  the  state. 
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It  is  around  these  relations  involved  in  abilit}' — ^relation  to 
others,  to  self,  and  to  economic  goods — ^that  the  whole  prob- 
lem of  just  distribution  of  the  tax  burden  revolves.  Only  as 
the  content  of  ability  in  these  relations  is  gradually  unfolded 
are  we  able  to  get  at  the  full  meaning  of  ability,  as  only  in 
their  development  are  we  able  to  discover  the  just  principles- 
of  taxation.  For  if  ability  be  the  true  ethical  basis  of  taxa- 
tion it  must  contain  within  itself  the  ethical  principles  of 
taxation,  just  as  the  acorn  contains  the  oak ;  so  that  in  de- 
veloping its  meaning  we  are  developing  the  principles  in- 
volved, or  implied,  in  it.  Principles  of  justice  are,  a&  it  were, 
attributes  of  the  basis  of  justice. 

It  is  in  the  development  of  these  principles  that  consists 
the  most  important  and  the  most  difficult  part  of  the  prob- 
lem of  justice  in  taxation.  For  although  the  principles  must 
have  their  root  in  the  basic  idea — ability — and  be  developed 
logically  from  it,  differences  of  point  of  view  or  of  interpre- 
tation may  lead  to  opposing  or  conflicting  results.  We 
shall,  nevertheless,  attempt  to  develop  these  principles  as 
they  appear  to  us  as  the  logical  consequences  of  the  ideas 
most  naturally  connected  in  the  term  "ability."  The  re- 
mainder of  the  present  chapter,  however,  will  be  devoted  to 
a  review  of  opinions  respecting  the  relation  of  ability  to 
property,  to  income,  and  to  subjective  sacrifice,  at  the  same 
time  indicating  the  limitations  of  each. 

I.  Ability  and  Property. — The  most  natural,  as  also  the 
most  obvious,  test  of  economic  ability  is  the  amount  of 
property  possessed.  Ability  —  faculty  {facultas)  —  has 
throughout  the  centuries  been  associated  with  the  idea  of 
property — economic  wealth.  Cicero  somewhere  makes  yi^- 
ultas  synonymous  with  wealth,  or  possessions,  and  Coulanges 
points  out  that  in  the  ninth  century  facultas  signified  one's 
entire  property.*    So  again  in  the  sixteenth  century,  Bodinus, 

*  G>iilaDget,  Thi  Origin  of  Property  in  Land,  p.  72. 
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in  opposing  the  privileges  of  the  upper  classes  that  then 
prevailed,  declared  that  taxes  should  be  universal,  and  should 
be  borne  equally  by  all  classes  of  citizens  according  to  their 
ability,  or  faculty  (fuae  in  omnes  ordines  pro  singtdorum 
facultatibus  exaequantur)^  which  he  explains  to  mean  ac- 
cording to  their  wealth,  or  fortune  (^pro  cujusque  opibus  ac 
fortunis)^ 

Thus  ability — ^faculty — and  property  had  long  been  inter- 
changeable terms  when  ability  was  first  made  a  basis  of  tax- 
ation ;  so  that  it  was  one  and  the  same  thing  whether  the 
basis  was  considered  to  be  property  or  ability.  Still,  the 
root  idea  was  that  the  tax  should  be  based  upon  ability  to 
pay,  but  that  this  ability  was  measured  by  the  amount  of 
property  or  fortune  possessed.  Now  there  can  be  no  doubt 
that  fortune,  or  property,  was  a  fair  representation  of  ability, 
and  so  an  approximately  fair  basis  of  taxation,  under  the 
primitive  economic  conditions  that  prevailed  in  early  indus- 
trial society ;  when  there  were  no  great  inequalities  of  for- 
tune, industries  were  little  diversified  and  wealth  consisted 
almost  wholly  of  property  in  land,  social  wants  were  few,  and 
social  conditions  were  upon  an  approximate  equality.  But 
under  the  conditions  of  modern  industrial  and  social  life, 
where  these  relations  no  longer  hold,  and  where  there  is  a 
growing  class  of  propertyless  producers,  or,  at  least,  produc- 
tive agents  without  capital,  it  must  be  clear  that  property 
alone  affords  a  very  inadequate  test  of  ability ;  for  the  ability 
to  satisfy  wants — the  real  test  of  ability — and,  therefore,  the 
ability  to  contribute  to  the  support  of  the  state,  is  not  con- 
ditioned by  the  personal  ownership  of  property.  Besides, 
even  where  property  is  the  source  of  the  means  of  satisfying 
wants  there  is  not  necessarily  the  same  proportionate  power 
of  satisfaction,  since  the  means  are  not  necessarily  propor- 
tionate to  the  amount  of  property.  For  not  only  is  some 
^Quoted  by  Meyer,  op.  at,,  p.  4. 
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property  unproductive  of  further  means,  but  productive 
property  is  not  always  equally  productive. 

Nevertheless,  property  is  an  index  of  ability,  even  "  un- 
productive "  or  consumable  property ;  for  the  amount  and 
character  of  the  property  that  we  possess  indicates  to  a  very 
large  extent  our  power  of  satisfying  our  wants,  and,  there- 
fore, our  tax  ability.  It  is,  indeed,  as  an  **  index,"  not  as  an 
absolute  measure,  that  property  is  regarded  by  those  who 
hold  it  to  be  synonymous  with  ability,  though  the  index 
is  necessitated  more  from  practical  than  from  theoretical 
grounds.  Baer,  for  instance,  would  base  all  taxes  upon 
property,'  because  property  is  a  measure  of  ability.  To  get 
at  a  more  accurate  relation  between  property  and  ability, 
however,  he  divides  property  into  three  classes — productive 
property,  unproductive  property  and  property  whose  desti- 
nation is  not  yet  determined  upon.*  For  each  class  there  is 
an  index,  or  indices,  since  the  amount  cannot  be  accurately 
determined  directly.  For  example,  the  index  for  productive 
property  is  capitalized  interest,  while  for  unproductive  prop- 
erty the  indices  are  the  articles  of  common  consumption,  the 
"  ability "  of  this  class  of  property  being  reached  by  con- 
sumption taxes— on  wines,  spirits,  tobacco,  etc. 

But  even  as  an  index  the  property  test  is  wanting  in  im- 
portant particulars.  It  is  true  that  property  as  a  basis  of 
taxation  does  not  mean  that  the  tax  should  be  paid  out  of 
property,  otherwise  the  property,  and  with  it  the  ability, 
would  soon  be  exhausted.  The  tax  is  presumed  to  be  only 
nominally  upon  property;  in  reality  it  is  upon  income. 
That  is,  the  '*  index  '*  is  an  index  of  income,  and  the  real 
basis  of  ability  is  thereby  assumed  to  be  income,  and  not 

^  «  n  criterio  per  giadicare  della  parit&  delle  condizione  o  di  loro  rmpporti  in  pia 
o  in  meno  non  pno  essere  altro  che  quello  dell,  importanza  deUe  sostanze,  dell* 
ayere,  dei  beni  che  si  possegono.**    V  Avert  e  P  Impwta^  p.  19. 

•  IHcL^  p.  32  et  leq. 
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property.  But  for  practical  reasons  Baer  and  others  would 
base  the  tax  upon  property  as  the  best  means  of  ascertain- 
ing income,  it  being  a  practical  impossibility  to  determine 
real  income  by  direct  methods.  This,  too,  is  the  common 
practice  and  is  a  necessity  for  many  forms  of  income.  But 
it  is  not  less  true  that  many  forms  of  property  are,  in  prac- 
tice, very  imperfect  indices  of  income,  or  ability ;  as  note, 
for  example,  the  universal  failure  of  personal  property  taxes. 
For  income  not  derived  from  property  a  more  accurate 
test  is  consumption,  and  consumption  taxes,  such  as  those 
on  spirits,  tobacco  and  other  luxuries,  are  a  more  accurate 
test  of  ability. 

However  important,  then,  property  may  be  as  an  index  to 
income,  and  therefore  of  ability,  it  needs  to  be  supple- 
mented by  other  tests  to  reach  the  full  tax  ability.  It  is 
theoretically  defective  because,  being  indirect,  it  affords 
only  a  proximate  test  of  the  power  to  satisfy  wants ;  it  is 
practically  defective  because  many  forms  of  property  cannot 
be  discovered  by  the  tax  assessor.  We  cannot,  therefore, 
subscribe  to  the  contention  of  Menier,  that  the  state  has  no 
right  to  inquire  into  what  one  makes  or  does,  but  only  into 
the  share  of  the  national  fortune  that  he  possesses.' 

2.  Ability  and  Income. — Since  Adam  Smith  first  pub- 
lished his  famous  canons  of  taxation,  property,  as  a  measure 
of  ability,  has  been  commonly  interpreted  to  mean  revenue, 
or  income.  Tliat  there  is,  indeed,  some  doubt  what  was  in 
the  mind  of  Smith  when,  in  explaining  the  term  "  abilities," 
he  wrote :  "  That  is,  in  proportion  to  the  revenue  which  they 
respectively  enjoy  under  the  protection  of  the  state,"  may 
be  admitted.^  But  however  this  may  be,  it  has  generally 
been  understood  to  mean  that  ability  is  measured  by  income, 
and  it  is  with  this  meaning  that  the  first  canon  has  been  so 

'  Cf,  Menier,  op,  cit,,  p.  196. 

«  op.  Hi.,  p.  414. 


515]  THE  ETHICAL  BASIS  OP  TAXATION  179 

universally  accepted,  it  being  assumed  that  Smith  stood  for 
the  principle  of  "  ability  "  rather  than  that  of  "  benefits." 

However  true  it  may  be  that  there  are  circumstances 
when  it  is  necessary  to  use  property  as  a  measure  or  index, 
of  income,  there  can  be  no  doubt  but  that  income  is  a  truer 
measure  of  ability  than  is  property.  For  in  income  is 
represented  the  actual  earning  power  of  the  individual,  the 
realized  capacity  of  providing  the  material  means  for  the 
satisfaction  of  wants.  Moreover,  income  as  a  measure  of 
ability  is  in  harmony  with  the  fact  we  have  so  often  em- 
phasized, that  the  tax  is  a  tax  upon  the  person— upon  his 
ability  to  satisfy  his  wants. 

But  after  all,  income  is  a  very  vague  and  indefinite 
measure  of  ability.  If  we  are  to  measure  ability  by  income 
'we  must  know  what  is  meant  by  income ;  also,  the  character 
of  the  income  that  determines  the  tax  ability,  that  is,  what 
portion  of  the  total  receipts  of  the  individual  constitutes  his 
taxable  income. 

(i)  Meaning  of  Income. — By  income  is  generally  un- 
derstood the  returns  that  come  in  to  the  individual  as  the 
result  of  his  economic  activities,  or  from  his  control  of 
the  economic  activities  of  others.  It  does  not,  however, 
include  the  total  receipts  of  an  industry.  These  are  known 
as  ''gross  incomes."  Income,  properly  so  called,  is  the 
"  net  income "  that  results  after  deducting  from  the  gross 
income  the  costs  of  production  and  the  maintenance  of  the 
plant.  That  part  of  the  gross  income  that  is  absorbed  in 
costs  and  maintenance  is  not  a  return  that  is  at  the  disposal 
of  the  individual.  The  expenditure  is  essential  that  there 
may  be  any  return,  but  it  does  not  of  itself  add  anything  to 
that  which  was  already  possessed.  Income,  in  an  economic 
sense,  implies  an  increase  of  wealth  in  addition  to  that  which 
is  already  possessed,  and  which  comes  in  within  a  definite 
period  of  time,  giving  an  increased  power  of  satisfying  wants 
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within  that  period  of  time.  Only  net  income  is  such  an  in- 
come. 

But  the  term  **  income  "  has  been  given  a  more  extended 
meaning,  and  has  been  made  to  include  tlie  indirect  income 
from  enjoyment,  or  use,  of  so-called  **  unproductive"  pro- 
perty, thus  giving  emphasis  to  periodic  enjoyment  rather 
than  to  periodic  new  acquisitions.  All  income,  indeed,  is 
valuable  only  as  it  afTords  means  of  enjoyment,  to  the  satis- 
faction of  wants.  Income  is  a  means,  satisfaction  the  end. 
Hence  possession  of  property  is  by  some  regarded  as  an 
addition  to  the  money  income  derived  from  gainful  occupa- 
tions, for  its  possession  enables  a  given  money  income  to 
satisfy  the  wants  that  otherwise  remain  unsatisfied.  Such 
possessions  are  houses  (occupied  by  the  owner)  and  their 
furnishings.  Take,  for  example,  A  and  B,  having  equal 
money  incomes,  but  A  owning  his  house,  while  B  rents  a 
house  of  equal  value,  say  at  five  hundred  dollars  per  annum. 
Clearly,  five  hundred  dollars  represent  the  excess  of  A's 
income  over  B's,  as  measured  in  the  satisfaction  of  wants. 
That  is,  A  has  five  hundred  dollars  to  spend  for  satisfactions 
that  B  cannot  enjoy,  has  five  hundred  dollars  more  to  dis- 
pose of  than  B  has.  His  •*  ability,"  therefore,  is  greater  than 
B's  to  the  extent  of  five  hundred  dollars,  other  things  being 
equal. 

That  the  same  is  true  of  household  furnishings,  paintings, 
or  other  •'  unproductive  "  property  of  this  class,  is  not  equally 
clear.  True,  if  enjoyment  is  the  test  of  income,  such  prop- 
erty is  an  advantage  to  income,  just  as  is  the  ownership  of  a 
home.  Yet  the  two  cases  appear  to  us  to  be  quite  difierent, 
particularly  in  the  case  of  luxuries.  The  enjo)anent  of  these 
is  not  income  in  the  sense  that  house  rent  saved  by  owner- 
ship is  income.  They  are  enjoyments  procured  by  means 
of  income,  but  are  not  an  addition  to  income — do  not  save 
income — in  the  sense  that  this  is  true  of  house  rent  saved. 
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As  a  rule  (where  not  from  gift  or  inheritance)  they  are  an 
index  of  income,  but  not  themselves  income.  They  do  not 
increase  ability ;  on  the  contrary,  they  decrease  it.  Neces- 
sary household  furniture  should,  perhaps,  be  excluded  from 
this  class,  but  from  the  practical  impossibility  of  determin- 
ing where  the  necessity  ends  and  the  luxury  begins,  no  dis- 
tinction should  be  made.  If,  however,  with  Cohn  we  regard 
luxuries  as  "  income  consumed  in  kind," '  we  must  admit 
with  Meyer  that  its  value  '*  is  impossible  to  reckon."  • 

The  mistake,  we  are  inclined  to  think,  lies  in  making  en- 
joyment the  sole  criterion  of  income.  Because  income  has 
value  only  as  it  is  a  means  of  enjoyment,  it  does  not  follow 
that  all  means  of  enjoyment  are  income.  If  such  is  the  test 
of  income,  then  there  is  little  that  is  not  income.  All  con- 
sumable goods  would  be  income — food,  clothing,  shelter, 
etc.,  etc.  Yet  how  small  would  be  the  income  of  the  miser, 
however  large  his  hoardings.3  This  is  a  needless  confusion 
of  ideas.  For  our  purposes,  at  least,  luxuries  should  not  be 
regarded  as  income,  but  only  as  indices  of  income,  and  this 
is  really  the  way  in  which  Cohn  regards  them.*  The  income 
that  we  are  seeking  is  the  income  that  brings  in  annually 
positive  acquisitions  of  material  goods,  disposable  for  the 
satisfaction  of  wants,  and  whether  the  acquisition  is  direct 
or  indirect.  Luxuries,  we  repeat,  do  not  constitute  such  an 
income.  They  do  not  increase  the  sum  of  disposable  goods 
in  the  sense  that  this  is  true  of  the  ownership  of  a  house. 
They  represent  satisfactions  enjoyed — income  expended — 
but  they  add  nothing  to  ability,  but  only  indicate  its  extent. 

*  Cohn,  cp,  cU.,  p.  359.  •  Meyer,  op.  cit,,  pp.  327-8. 

*  Cf,  Rogers'  criticism  of  Adam  Smith's  first  canon  in  note  to  his  edition  of 
Wealth  o/NoHcnSf  p.  414.  Much  of  this  criticism  is  strained,  particularly  where 
Rogers  concludes  that  if  the  emphasis  of  Smith  is  on  *'  protection,"  then  women 
and  children  should  pay  heavier  taxes.  The  protection  clearly  refers  to  "  rcTenue/' 
not  to  persons. 

^C/.fot  example^  op,  at,,  pp.  360-1. 
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(2)  Taxable  Income, — If  we  are  right  in  our  determination 
of  the  nature  of  income,  we  have  next  to  inquire  what  is  the 
character  of  taxable  income,  the  income  that  determines  tax 
ability.  Evidently  this  cannot  be  gross  income;  for  this 
would  be,  in  effect,  a  tax  upon  the  source  of  income,  whose 
tendency  would  be  the  gradual  extinction  of  income,  of  satis- 
factions, and  thereby  of  ability.  Costs  and  maintenance 
should,  therefore,  be  rigidly  excluded  from  taxable  income.' 
(This  is  not  saying  that  for  practical  reasons  there  should 
not  be  nominal  taxes  on  gross  income  or  capital.)  What  is 
left  after  these  deductions  is  a  net  income.  This,  or  some 
part  of  it,  must  then  be  the  taxable  income,  the  income  that 
determines  tax  ability.  Whether  it  is  the  whole  or  a  part 
only  of  the  net  income  that  is  the  taxable  income,  economists 
do  not  agree. 

With  the  earlier  economists,  following  the  English  school, 
the  taxable  income  was  held  to  be  the  "  pure"  income — the 
net  income  minus  the  necessary  cost  of  subsistence.  That 
is,  there  was  assumed  to  be  no  ability  to  pay  taxes  until  the 
income  exceeded  that  required  to  supply  the  necessaries  of 
life,  since  in  the  satisfaction  of  wants  there  is  no  "clear" 
income  until  the  stage  of  enjoyments  is  reached.*  This 
view  of  income,  it  is  true,  is  peculiar  rather  to  the  benefit 
than  to  the  ability  theory  of  taxation,  it  being  assumed  that 
there  can  be  no  benefits  of  government  until  after  the  means 
of  subsistence  are  provided  for.  But  it  has  its  advocates 
also  in  those  who  accept  the  ability  basis  of  taxation,  and,  as 
we  shall  see  later,  not  without  much  show  of  reason. 

But  largely  through  the  influence  of  the  German  econo- 
mists, the  net  income  is  now  far  more  generally  accepted  as 
the  true  taxable  income ;  at  least  nominally  so.     That  is,  it 

^ "  Man  darf  die  Henne  nicht  tchlachten  welche  goldene  Eier  legt"    SchSffle, 
GrundsaHe,  p.  57. 
*  Cf,  Stein,  op,  cU,^  p.  230. 
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is  considered  as  the  theoretical  ideal,  but  is  negatived  as  an 
ideal  by  the  admission  of  exemptions.  According  to  Wag- 
ner, the  "net"  income  theory  is  the  logic  of  the  financial 
view-point,  while  the  "Jclear"  income  theory  is  the  logic  of 
the  social-political  view-point.'  The  chief  defense  of  the 
net  income  theory  is  found  in  the  indispensableness  of  the 
state  to  the  individual.  Being  a  necessity,  it  should  be 
placed  upon  an  equality  with  other  necessities  in  respect  to 
satisfaction.  This  would  seem  to  follow,  too,  from  the 
nature  of  the  state  as  we  have  regarded  it ;  also  from  both 
the  political  and  the  economic  basis  of  taxation.  That  is, 
from  the  universal  obligations  of  citizenship,  and  from  the 
seemingly  relative  importance  of  collective  and  private  wants. 
When,  however,  the  taxable  income  is  viewed  from  the 
standpoint  of  ability  it  is  not  so  self-evident  that  it  is  repre- 
sented by  net  income;  unless,  indeed,  we  assume  that  net 
income  measures  ability,  in  which  case  we  have  but  a  vicious 
circle.  If,  as  we  think  Schaffle  justly  says :  **  Ability  is  an 
expression  for  how  much  a  taxable  unit  can  give  up  to  the 
support  of  the  state  without  injury  to  his  own  relative  sup- 
port,"* it  is  questionable  if  there  is  a  taxable  income — 
ability — until  a  ** clear"  income  appears — an  income  over 
and  above  the  necessities  of  life.  Whether,  however,  the 
taxable  income  is  a  "  net "  or  a  '*  clear  "  income ;  whether, 
that  is,  ability  is  determined  by  net  or  clear  income,  is  a 
question  that  involves  political  and  ethical  considerations 
that  are  inseparable  from  the  problem  of  the  exemption  of 
the  minimum  of  subsistence.  In  other  words,  it  involves 
the  problem  of  the  justice  of  exemptions.  We  may,  there- 
fore, postpone  further  discussion  of  this  question  until  we 
take  up  the  problem  of  exemptions  in  the  following  chapter. 
But  it  is  a  question,  also,  whether  or  not  ability  is  aflfected 
by  source,  permanence,  and  size  of  income ;  but  this  is  a 

*  O^.  cii.f  p.  330.  *  Grundsdtu,  p.  23. 
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question  of  rates,  which  like  that  of  exemption,  is  a  question 
of  principles,  and  will,  therefore,  also  be  deferred  to  the  fol- 
lowing chapter.  Here,  we  wish  only  to  emphasize  the  fact 
that  a  prime  condition  of  **  ability  "  is  a  net  income.  That 
it  is  not  the  only  condition  we  shall  see  later. 

A  somewhat  different  criterion  of  ability-determining  in- 
come was  advocated  by  the  late  President  Walker.  Accord- 
ing to  him  ability  is  determined,  not  by  actual  income  but 
by  the  capacity,  or  faculty ^  to  produce  income ;  ^  not  by 
realized  but  by  realizable  income.  Accordingly  he  defined 
ability  (he  used  the  term  faculty)  as  the  **  native  or  acquired 
power  of  production,"  a  tax  on  this  basis  being  the  "  most 
equitable  form  of  public  contribution."'  Property,  expendi- 
ture, and  revenue  all  come  in  for  criticism  as  a  basis  of 
taxation.  Property,  because  a  tax  on  property  *•  constitutes 
a  penalty  on  saving  (p.  3);  expenditure,  because  "the 
revenue  rights  of  the  state  attach  equally  to  every  portion  of 
private  revenue,  irrespective  of  the  consideration  whether 
any  such  portion  is  to  be  spent  or  saved"  (p.  11),  and 
because  any  exemption  of  expenditure,  **  on  the  ground  that 
it  is  to  be  used  for  the  public  good,"  involves  the  right, 
which  may  become  a  duty  of  the  state,  "  to  see  that  such 
wealth  is,  in  fact,  in  all  respects  and  at  all  times  put  to  the 
best  possible  use;"  and  it  is  added:  '*  If  this  is  not  social- 
ism of  the  rankest  sort,  I  should  be  troubled  to  define 
socialism"  (p.  12);  revenue,  because  "the  revenue  tax 
lays  the  heavier  burden  upon  him  who  most  fully  and  dili- 
gently uses  his  abilities  and  opportunities.  It  even  accepts 
indolence,  shiftlessness  and  worthlessness  as  a  sufficient 
ground  for  excuse  from  public  contributions"  (p.  14).  In- 
deed, **  to  tax  wealth  instead  of  revenue  is  to  put  a  premium 
upon  self-indulgence,  in  the  fo/m  of  expenditure  for  present 
enjoyment,"  while  "  to  tax  revenue  instead  of  faculty  is  to 

>  Francii  A.  Wftlker»**The  Basis  of  Taxation,"  in  Polit,  Set,  Quart,,  toI  tii,  p.  14- 
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put  a  premium  upon  self-indulgence  in  the  form  of  indolence, 
the  waste  of  opportunities,  the  abuse  of  natural  powers." 
Hence,  "  a  faculty  tax  constitutes  the  only  theoretically  just 
form  of  taxation,  men  being  required  to  serve  the  state  in 
the  degree  in  which  they  have  ability  to  serve  themselves," ' 
any  departure  from  this  rule  constituting  a  departure  from 
justice. 

As  a  purely  theoretical  ideal  this  view  of  the  tax  basis  is, 
perhaps,  sound.  It  has  the  merit  of  emphasizing  the 
necessity  of  positive  effort;  it  justly  expresses  the  moral 
obligation  resting  upon  every  citizen  to  put  forth  his  fullest 
energies  and  powers  to  the  support  of  the  state  on  whose 
maintenance  depends  his  civilized  existence ;  it  justly  empha- 
sizes, also,  the  moral  obligation  resting  upon  the  individual 
because  of  his  ethical  relations  to  his  fellow  men,  growing 
out  of  his  and  their  natures  as  spiritual  beings — as  persons — 
and  the  identity  of  their  mutual  relations  to  the  state. 

But  if  this  is  the  ideal,  it  is  an  ideal  to  be  realized  only  in 
the  millenium.  Under  existing  conditions  of  society  it  cannot 
be  admitted  that  departure  from  it  is  departure  from  justice. 
From  the  practical  viewpoint  the  chief  objections  to  this 
theory  of  ability  are :  it  is  Utopian ;  it  necessitates  most  arbi- 
trary powers  of  government;  it  is  too  objective,  (a)  It  is 
Utopian  since  there  is  no  way  of  determining  whether  the 
"  native  or  acquired  powers  of  production"  have  been  exer- 
cised to  their  utmost  capacity,  if  material  results  are  not  be 
taken  as  the  expression  of  the  potential  capacity  under  exist- 
ing social  and  economic  conditions  (as  no  doubt  in  many 
cases  they  cannot  be),  (i)  The  only  other  alternative  is  the 
determination  of  these  powers  by  the  government.     But  this 

*  IHd.  p.  15.  To  the  same  effect  MUe.  Rojer  writes :  *'  Nous  devons  contribaer 
de  nos  persoimes,  de  nos  faculty  inteUectoeUes  et  de  nos  forces  physiques,  comme 
de  cette  eitension  ext^rieore  de  nOtre  6tre  que  nous  appelons  nos  bieii%  nos  pro-^ 
pri^t^s."     Thiorii  di  V  Impdl,  p.  24. 
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could  not  be  except  by  most  arbitrary  methods  and  with 
most  indifferent  results.  Besides,  such  a  method  of.determi- 
tion  would  defeat  itself,  since  the  highest  productive  efficiency 
would  not  be  obtained  under  such  a  system  of  governmental 
slavery.  Moreover,  when  a  government  assumes  the  func- 
tion of  seeing  that  every  individual  develops  his  latent 
power,  and  that  no  one  be  allowed  to  shift  his  burden  upon 
others  by  "  indolence,  shiftlessness  and  worthlessness,"  logi- 
cally and  justly  it  will  be  compelled  to  guarantee  the  condi- 
tions of  their  exercise,  just  as  the  logic  of  the  Elizabethan 
Poor  Laws  was  the  public  workhouse ;  for  these  powers  can- 
not be  exercised  where  the  means  are  wholly  wanting,  any 
more  than  the  **  vagabond  "  could  work  without  tools  and 
materials.  Still  more,  with  such  functions  it  would  "  unmis- 
takably be  the  right,  and  it  might  even  become  the  duty  of 
the  state  to  see  that  such  powers  are,  in  fact,  in  all  respects 
and  at  all  times  put  to  the  best  possible  use.  But,  "  if  this 
is  not  socialism  of  the  rankest  sort  I  should  be  troubled  to 
define  socialism."  In  fact,  no  action  of  the  government 
could  be  more  paternal  or  more  arbitrary.*  (r)  Finally, 
this  view  of  the  ability  is  too  subjective,  too  indeterminate,  to 
be  of  practical  value.  In  determining  the  ability  of  the  tax- 
payer, the  government  is  bound  of  necessity  to  measure  his 
ability  by  objective,  not  by  imaginary  results.  In  short,  we 
must,  as  Spinoza  would  say,  deal  with  adequate  ideas  of  the 
understanding,  not  with  confused  ideas  of  the  imagination. 
Or  actual  income,  not  the  theoretical  possibilities  of  income, 
is  the  safest  guide  to  real  tax  ability. 

Yet  it  must  be  admitted  that  the  mere  objective  fact  of 
income  is  but  one  factor  in  the  determination  of  tax  ability. 

^  Neumann  opposes  to  the  basing  of  the  tax  on  the  ability  to  produce  the  follow- 
ing ol^ection :  "  Die  Ennittelung  darQber  wie  viele  Jemand  nach  seiner  kdrper- 
lichen  oder  geistlichen  F&higkeiten  noch  erwerben  kGnnte,  dUrften  schwer  mm 
Ziele  fUhren  und  entsetslichster  WillkOr  ThOr  und  Thor  offnen."  Die  Pro^asive 
^inkommimUuiTf  p.  172. 
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Not  only  must  we  take  account  of  income,  but  also  of  the 
legitimate  demands  upon  that  income.  Or,  from  a  different 
point  of  view,  it  is  a  question  of  the  effect  upon  the  tax- 
payer of  the  deprivation  of  a  part  of  his  income  for  the  sup- 
port of  the  state — ^the  effect  of  contributions  for  his  collect- 
ive wants  upon  the  satisfaction  of  his  private  wants.  This 
suggests  a  negative  and  subjective  determination  of  ability : 
That  it  is  not  income  that  determines  it,  but  the  sacrifices 
endured  by  the  taxpayer  in  the  way  of  the  non-satisfaction 
of  private  wants,  of  the  loss  of  personal  enjoyments.  This 
view  has  suggested  the  sacrifice  theory  of  taxation,  or 
ability. 

Ill    Ability  and  Sacrifice 

I .  Aft//. — ^The  first  writer  clearly  to  substitute  subjective 
sacrifice  for  objective  ability,  as  measured  by  revenue,  as  the 
basis  of  taxation,  was  John  Stuart  Mill.'  With  Mill  the  basic 
idea  in  the  distribution  of  taxes  is  sacrifice.  The  aim  of 
justice  in  taxation  is  to  effect  an  "equality  of  sacrifice;"  not 
the  giving  up  of  equal  shares  of  the  means  of  enjoyment — 
revenue — but  the  giving  up  of  equal  enjoyments.  "  The  true 
principle  of  taxation  I  conceive  to  be,  not  that  it  shall  be 
equal  in  proportion  to  means,  but  that  it  shall,  as  far  as  pos- 
sible, demand  an  equal  sacrifice  from  all,"  i,  e.y  a  "  propor- 
tional sacrifice  of  enjoyments."" 

This  is  Mill's  substitute  for  taxation  "according  to 
ability."  In  a  sense  it  is  his  explanation  of  the  meaning  of 
ability,  though  to  Mill  the  idea  of  sacrifice  is  not  so  much  an 
interpretation  of  ability,  as  it  is  a  new  principle  of  taxation. 
For  with  him  the  fundamental  idea  of  justice  is  to  be  ex- 
plained, not  in  terms  of  ability,  but  in  terms  of  sacrifice. 
The   ideal   is,  **  equality  of  sacrifice ; "    that   each   person 

*  PoliHcal  Economy^  bk.  ▼,  ch.  2,  §  2. 

^  Report  of  thi  Tax  Commission  0/18^2^  Mill's  testimony,  pp.  286, 312. 
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"shall  feel  neither  more  nor  less  inconvenience  from  his 
share  of  the  payment  than  every  other  person  experiences 
from  his." ' 

This  view  of  the  basis  of  justice  in  taxation  is  the  natural 
result  of  the  reflections  of  a  philosophic  mind  on  the  obliga- 
tions of  the  citizen  to  the  state,  and  is  no  doubt  influenced 
by  a  utilitarian  ethics  whose  highest  principle  is  the  greatest 
possible  sum  of  pleasure  to  each  consistent  with  the  like 
pleasure  of  others.  It  emphasizes  the  idea  that  the  obliga- 
tion of  the  individual  to  the  state  calls  for  a  sacrifice,  a 
giving  up,  rather  than  an  active,  positive  effort,  and  in  this 
respect  is  directly  opposite  to  the  theory  of  Walker.  From 
the  viewpoint  of  Mill,  "  equality  of  sacrifice  "  is  clearly  the 
best  expression  we  have  of  the  theoretical  ideal  of  the  obli- 
gation resting  upon  the  taxpayer;  but,  to  our  mind,  this 
negative  conception  of  our  obligations  does  not  bring  out  so 
clearly  and  fully  our  relations  to  the  state  as  does  the  posi- 
tive conception  that  calls  for  effort,  activity,  the  fullest  exer- 
cise of  our  faculties — taxation  according  to  ability.  We  are 
inclined  to  think,  too,  that,  theoretically  at  least,  the  two 
conceptions  are  quite  distinct,  representing  distinct  bases  of 
taxation. 

Practically  and  objectively,  however,  there  is  no  diflference. 
For  we  find  that  Mill,  in  his  testimony  before  the  Tax  Com- 
mission, is  compelled  to  appeal  to  an  objective  standard — 
income  or  property — for  the  determination  of  the  equal 
sacrifices.  Ideally,  he  thinks,  that  equality  of  sacrifice  is  a 
proportion  to  what  one  is  able  to  spend — ^his  income ;  but 
for  practical  reasons — the  low  state  of  morality — there 
should  be  an  '*  equal  sacrifice  according  to  means," '  which 
is  just  what  Mill  has  said  is  not  the  true  principle  of  taxa- 
tion. In  short,  viewed  with  respect  to  their  objective  ex- 
pression, ability  and  sacrifice  are  but  two  aspects  of  the 

^ MUical Etoncmyt  t.  2, { 2.  'See  TesHm^ny, p. 501  a siq. 
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same  idea,  the  tertium  quid  being  income,  by  which  Mill 
means  a  "clear"  income,  including  in  the  deduction  not 
only  the  necessaries  but  also  the  lesser  comforts,  the  taxable 
income  being  that  part  of  income  that  is  spent  upon  luxuries. 
So  that  equality  of  sacrifice  comes  to  this:  That  each 
should  **  pay  a  fixed  proportion,  not  of  his  whole  means, 
but  of  his  superfluities,"  *  just  what  taxation  according  to 
ability  means  to  the  advocate  of  the  clear  income  theory. 

2.  Wagner  and  Neumann. — Since  the  time  of  Mill 
"equality  of  sacrifice"  has  come  to  be  very  generally 
accepted  as  expressive  of  the  basis  of  just  principles  of  taxa- 
tion, but  it  is  not  considered  as  a  distinct  principle,  but  only 
as  the  subjective  form  of  ability.  Yet,  while  some,  like 
Mill,  find  in  the  conception  of  sacrifice  the  true  basis  of  jus- 
tice, others  find  that  this  basis  is  best  expressed  in  the  con- 
ception of  ability.  Wagner,  for  example,  accepts  the  sacri- 
fice theory  of  Mill  but  thinks  that  the  true  norm  of  taxation 
is  the  economic  ability  to  pay  (wirthschaftliche  Leistungs- 
fahigkeit),  but  that  the  sacrifice  theory  shows  more  defi- 
nitely how  .equality  in  taxation  —  taxation  according  to 
ability — is  to  be  accomplished,*  or  the  meaning  of  ability. 
So  likewise  Neumann :  **  It  is  through  a  consideration  of  the 
sacrifice  imposed  that  the  measure  of  ability  acquires  defi- 
nite form  and  becomes  useful  for  a  system  of  taxation."  3 

That  is,  both  Wagner  and  Neumann  find  in  the  idea  of 
"  taxation  according  to  ability  "  the  real  norm  or  demand  of 
justice,  but  hold  that  the  attainment  of  this  norm  is  best 
accomplished  in  terms  of  sacrifice.  This,  I  think,  is  the 
more  usual  form  in  which  the  ability  and  sacrifice  theories 

'  PoiiHcal Economy,  ▼.  2,  §  3. 

' «  Hier  dient  diese  Theorie  [Opfertheorie]  dazn,  genauer  den  Weg  zu  wdsen 
wie  die  Gleicbmaisigkeit  der  Besteuening  dnrchznfdhren  ist."  Wagner,  Finantw, 
ii.  p.  349- 

'NetmuLun,  Prcgranv^  Einkommtnsteuir,  p.  62. 
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are  held.  And  it  has  the  merit  of  at  once  emphasizing  the 
fact  that  in  the  positive  idea  of  ability — effort — is  the  real 
basis  of  the  tax  obligation ;  and  at  the  same  time»  also,  that 
every  tax  necessarily  involves  the  sacrifice  of  personal  satis- 
factions, the  degree  of  the  sacrifice  marking  the  degree  of 
ability,  while  the  relative  sacrifice  of  each  to  the  sacrifice  of 
others,  marks  the  relative  tax  ability.  Hence,  accordingly, 
equal  taxation  according  to  ability  is  theoretically  attained 
by  effecting  an  equality  of  sacrifice. 

In  determining  the  equality  of  sacrifice,  however,  Wagner, 
Neumann,  and  others  are  compelled,  like  Mill,  to  revert  to 
objective  standards.  Indeed,  with  most  the  practical  stand- 
ard is  one  rather  of  objective  than  of  subjective  sacrifice — 
the  eflfect  upon  objective  economic  conditions,  rather  than 
upon  subjective  feelings.  But  Wagner  and  Neumann  go 
even  farther  than  does  Mill  in  making  allowances  for  the 
external  circumstances  that  affect  the  sacrifice  and  thereby 
determine  the  ability ;  for  they  consider  not  only  the  source, 
size  and  character  of  the  income,  but  also  the  circumstances 
and  condition  —  health,  indebtedness,  etc. — of  those  de- 
pendent upon  it.  By  considerations  such  as  these,  it  is 
assumed,  an  equality  of  sacrifice  may  be  attained,  or,  that 
*'  taxes  will  occasion  equal  efforts  and  sacrifices  over  against 
other  needs."  * 

3.  Meyer, — Nominally  opposed  to  the  theory  of  Wagner 
and  Neumann,  and  in  form  more  nearly  akin  to  the  view  of 
Mill,  is  the  theory  of  Meyer,  who  insists  that  equality  of  sub- 
jective sacrifice  is  the  true  tax  basis,  but  admits  that  this 
equality  can  be  eflfected  only  through  a  consideration  of  the 
"  ability  to  pay."  •  The  difference,  however,  is  more  in 
seeming  than  in  reality,  except  in  the  emphasis  given  to  the 
central  idea  that  lies  at  the  basis  of  a  just  distribution  of 
taxes,  the  emphasis  being  given  in  the  one  case  to  ability, 
>  Neumann,  Uid.,  p.  6^.  '  Cf,  'b/ltjet^  9p,  cU.,  {{  50  and  53. 
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and  in  the  other  to  the  idea  of  sacrifice.  But  there  is  no 
difference  with  respect  to  the  objective  and  practical  stand- 
ard of  ability,  or  sacrifice. 

The  theory  of  Meyer,  however,  is  not  a  mere  restatement 
nor  a  mere  expansion  of  the  theory  of  Mill.  It  is  peculiar 
to  the  theory  of  Meyer,  as  distinguished  from  the  preceding 
views  of  sacrifice,  that  he  gives  greater  definiteness  to  the 
meaning  of  the  subjective  sacrifice  occasioned  by  the  tax,  by 
connecting  it  with  the  intensities  of  our  "  marginal  wants," 
the  intensity  of  the  marginal  wants  occasioned  by  the  tax, 
measuring  the  degree  of  the  subjective  sacrifice.  But  Meyer 
understands  by  the  marginal  want  afTected  by  the  tax,  not 
the  last  want  unsatisfied  because  of  the  tax,  but  the  last 
want  attaining  satisfaction.'  In  this  view  of  the  marginal 
want  effected  by  the  tax  Meyer  seems  to  think  that  he  has 
discovered  some  new  principle,  but  we  fail  to  see  what  pos- 
sible difference  it  can  make,  in  measuring  the  subjective 
effect  of  a  tax,  whether  we  consider  the  effect  upon  the 
intensity  of  the  last  need  attaining  satisfaction,  or  upon  the 
intensity  of  the  first  want  given  up — unsatisfied — ^because  of 
the  tax.  If  equality  of  sacrifice  is  the  aim,  what  possible 
difference  can  it  make  whether  the  equality  is  established 
between  the  last  want  attaining  satisfaction,  or  the  want 
unsatisfied  because  of  the  tax — ^the  first  want  that  would 
be  satisfied  if  the  tax  were  removed?  If  there  is  an 
"  equality"  in  the  first  case,  there  is,  of  necessity,  equ.ality 
in  the  second  case.  The  distinction  is  without  a  real 
difference. 

That  Meyer  has  given  us  a  more  definite  conception  of 
the  nature  of  the  sacrifice  occasioned  by  the  tax,  and  a  more 

^  "  Dat  Opfer  nicht  in  der  InteDsitilt  der  in  Folge  der  Stener  mbefriedigt  bleiben- 
4tJk  BedQrfnifse,  londern  in  dem  Maite  erblicken  in  wekhem  die  dvrcbtchnitt- 
ficbe  IntensiUlt  der  letxen  znr  Befriedignng  gelangenden  Bedflrfnisie  in  Folge  der 
Stener  erhOht  wird."    Meyer,  1^.  cif^  p.  333. 
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definite  standard  for  measuring  the  subjective  equality,  than 
did  Mill,  must  be  admitted,  though  in  result  there  is  no  real 
difference.  The  equality  in  the  intensity  of  the  last  need 
attaining  satisfaction  is  precisely  the  equality  of  Mill — that 
one  person  should  feel  the  tax  no  more  than  every  other  per- 
son feels  it.  fn  neither  case  is  the  equality  thought  of  as  an 
absolute  equality,  but  only  that  the  "feeling"  or  the  "in- 
tensity" is  for  each  person,  under  the  circumstances  in 
which  he  is  placed,  exactly  what  it  is  for  every  person  other 
under  the  circumstances  in  which  he  is  placed.  That  is,  it 
is  a  purely  relative  equality. 

Has  Meyer,  then,  added  anything  to  the  solution  of  the 
problem  of  justice  in  taxation  by  his" reduction  of  "  equality" 
to  a  comparison  of  **  marginal  wants,"  or  rather  of  the  in- 
tensities of  marginal  wants  ?  True,  as  a  purely  theoretical 
conception,  it  would  be  difficult  to  find  a  more  exact,  or 
more  precise,  conception  of  the  idea  of  "  equality  of  sacri- 
fice" than  is  to  be  found  in  the  conception  of  a  relative 
equality  of  intensities — /.  ^.,  of  sacrifices— of  marginal  wants 
(of  either  margin)  as  occasioned  by  the  tax.  And  true, 
also,  that  the  conception  of  "  ability  "  finds,  perhaps,  its  most 
perfect  subjective  expression  in  the  idea  of  a  relation  between 
the  intensity  of  collective  wants  and  the  intensity  of  marginal 
pergonal  wants ;  while  relative  ability  finds  its  most  perfect 
subjective  expression  in  the  idea  that  tax  contributions 
should  produce  the  same  relative  effects  upon  the  satisfac- 
tion of  the  marginal,  personal  wants  of  every  taxpayer.  Wc 
cannot,  therefore,  agree  with  Leroy-Beaulieu  that  the  sacri- 
fice theory  is  a  piece  of  pure  sentimentality.' 

On  the  other  hand,  it  must  be  admitted  that  this  subjective 
comparison  of  marginal  wants  is  of  little  or  no  practical  im- 
portance, since  in  either  case,  as  we  have  seen,  they  can  be 
interpreted  only  by  reference  to  objective  facts — to  economic 
^  *'  Cette  throne  est  simplement  tentimentale."     Op,  of.,  i,  p.  140. 
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conditions  and  personal  circumstances.  But  if,  however,  we 
retain  the  idea  of  sacrifice  along  with  that  of  ability,  it  can 
be  of  little  consequence  whether  we  consider  **  equality  of 
sacrifice "  as  explaining  "  ability,"  or  ability  as  explaining 
equality  of  sacrifice ;  although,  as  we  have  pointed  out,  the 
conception  of  **  ability"  best  expresses  the  ideal  of  justice. 
Yet  in  either  case  or  whether,  with  Professor  Ely  and  others, 
we  regard  "equality  of  sacrifice"  and  "ability  to  pay"  as 
but  different  expressions  of  the  same  fundamental  idea,'  we 
are  involved  in  a  vicious  circle.  The  solution  of  this  circle, 
according  to  Sax,  is  to  be  found  in  his  great  discovery — the 
Theory  of  Equivalence. 

4.  Sax, — From  the  fact  that  Sax  disclaims  ethics  in 
finance,  and  believes  that  the  whole  problem  of  taxation  is  a 
purely  economic  problem,  it  might  seem,  at  first  thought, 
that  a  discussion  of  his  theory  is  out  of  place  in  a  discussion 
of  the  ethical  basis  of  taxation.  But  in  spite  of  any  dis- 
claimer, the  fact  is  that  Sax,  equally  with  every  other  writer 
on  the  theory  of  taxation,  has  in  mind  as  an  ultimate  end 
an  ethical  basis  and  ethical  principles ;  only  with  Sax,  as  we 
have  previously  seen,  the  fulfillment  of  the  ethical  end  is  to 
be  attained  by  the  free  play  of  economic  forces.  It  is 
proper,  therefore,  to  examine  his  theory  of  justice  and  to 
inquire  whether  he  has  made  any  real  contribution,  in  the 
solution  of  the  problem,  to  the  thought  of  his  predecessors. 

We  have  already  sufficiently  discussed  the  general  features 
of  the  theorj''  of  Sax,  and  have  found  that  his  theory,  like 
that  of  Meyer,  is  founded  upon  the  intensity  of  marginal 
wants  as  resulting  from  the  tax.  It  is,  however,  to  the  merit 
of  Sax  that  he  emphasizes  rather  the  "  satisfactions  "  than 
the   "sacrifices,"'   thus  calling   attention   to   the   positive, 

'  Cf.  Ely,  Taxation  in  American  Cities^  pp.  80  and  237. 
*Saz,  *<I>ie  Progrestivsteuer,"  in  ZHischriftfUr  Volkswirlhschafi^  Socialpolitik 
und  yerwaliung,  Enter  Band,  I  Heft,  p.  87. 
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instead  of  the  negative,  relations  of  the  individual  to  the 
state.  In  the  scale  of  wants,  too,  Sax  brings  out  more 
clearly  the  inclusion  of  collective  wants,  the  taxpayer,  theo- 
retically at  least,  making  his  comparisons  between  his  mar- 
ginal collective  and  marginal  private  wants;  whereas  with 
Meyer  the  comparison  is  virtually  between  the  marginal 
private  wants  before  and  after  the  tax ;  or,  when  relatively 
considered,  it  is  between  the  marginal  want  (as  affected  by  the 
tax)  of  different  taxpayers — a  comparison  impossible  to  make 
except  through  objective  standards.  In  reality,  however, 
with  Sax,  no  less  than  with  Meyer,  the  comparison  is  be- 
tween the  intensities  of  marginal  private  wants  as  they  are 
aflfected  by  the  tax,  and  he  gives  to  these  wants,  also,  the 
same  objective  reference. 

What,  then,  according  to  Sax,  is  the  standard  of  justice? 
In  the  first  place.  Sax  makes  no  effort  to  refute  the  ability 
and  sacrifice  theories,  further  than  to  maintain  that  in  them- 
selves they  explain  nothing ;  just  as,  to  the  utilitarian  econ- 
omist, the  law  of  ^*  demand  and  supply"  is  an  explanation  of 
economic  facts  that  does  not  explain — ^the  ultimate,  efficient 
cause  being  wanting,  and  there  being  no  third  term  of  com- 
parison, other  than  that  of  '*  general  feelings."  What  Sax 
seeks  to  do,  then,  is  not  to  overthrow  **  ability  "  or  "  sacri- 
fice "  as  a  basis  of  taxation,  but  to  supply  the  tertium  com-- 
parationis  that  gives  them  meaning,  makes  them  intelligible. 
This  "  tertium^*  as  we  saw.  Sax  finds  in  "  sensation."  For 
the  determination  of  ability  or  sacrifice  lies  in  a  comparison 
of  the  intensities  of  marginal  needs,  before  and  after  the  im- 
position of  a  tax ;  and  '*  all  needs  have,  without  distinction 
of  ends  to  which  they  are  referred,  a  tertium  comparatumis 
in  sensation." ' 

Hence,  therefore,  the  problem  of  tax  distribution — ^taxa- 
tion according  to  ability,  equality  of  sacrifice — revolves 
'  GrundUpifi^,  p.  194. 
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about  sensation,  and  when  *'  reduced  to  a  nutshell/'  we  find 
it  to  be,  "that  our  tax  payments  should  be  equivalent/'" 
I.  /.,  should  effect  equivalent  sensations.  And  when  this  is 
accomplished  distributive  justice  will  be  attained,  because  it 
will  be  the  fulfilment  of  economic  laws.*  Moreover,  it  is  in 
the  "  equivalence "  of  sensations  resulting  from  the  imposi- 
tion of  a  tax  that  ability  and  equality  of  sacrifice  for  the  first 
time  find  a  complete,  ultimate  explanation. 

But  in  what  respect  does  this  "  equivalence  of  sensations  " 
differ  from  "  equality  of  sacrifice "  as  understood  by  Meyer 
•^ — ^the  equal  sacrifice  of  enjoyments  as  measured  by  the 
intensity  of  feeling  (of  sensation)  of  the  marginal  wants 
attaining  satisfaction  after  the  payment  of  the  tax?  The 
great  discovery  of  the  iertium  comparationis  is  not,  therefore, 
the  discovery  of  Sax.  In  short,  with  Sax,  equally  with 
Meyer,  the  standard  of  justice  in  taxation  is  equality  of 
sacrifice — the  production  of  an  equal  (=  equivalent)  in- 
crease in  the  intensity  of  feeling  of  the  marginal  want  satis- 
fied, or  of  the  marginal  want  unsatisfied,  because  of  the  tax.. 
Thus,  that  "  equivalence  of  sensations  " — i,  ^.,  of  sacrifice — 
is  only  "  equality  of  sacrifice  "  in  a  new  dress  is  clear ;  also> 
from  the  fuller  statement  of  the  law  of  "  equivalence :  "  that 
'*  every  individual  shall  value  the  goods  taken  from  him  just 
as  highly  as  every  other  individual  values  those  taken  from 
him,  their  respective  stations  in  life  being  taken  into  con- 
sideration," 3  a  formula  given  by  MiH  forty  years  previously^ 
as  expressing  the  meaning  of  **  equality  of  sacrifice." 

Yet  Sax,  himself,  does  not  admit  that  his  theory  of  sacri- 
fice is  at  all  in  agreement  with  that  of  Meyer.  He  points 
out  that  Meyer  regards  the  wants  within  each  group  of 
wants  as  having  the  same  intensity,  and  insists,  no  doubt 
more  correctly,  that  they  have  varying  intensities.  Accord- 
ingly, he  accuses  Meyer  of  making  equality  of  sacrifice  mean 

*  Du  Progressivttiutr^  p.  90.         */feV/.,  p.  89.        '  Grundkgung^  p.  514. 
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a  loss  of  equal  utilities ;  whereas,  says  Sax,  "  equal  sacrifice 
is  not  the  dispensing  with  equal  enjoyments,  but  with  equal 
parts  of  respective  enjoyments  [within  the  different  groups]. 
That  is,  by  equal  sacrifice  is  not  meant  absolutely  equal,  but 
relatively  equal  sacrifices;"  or,  "that  the  enjoyments  that 
each  person  loses  by  means  of  the  tax  shall  stand  in  the 
same  relation  to  the  total  enjoyment  made  possible  by 
means  of  his  income."*  But  the  difference  is  purely  verbal 
so  far  as  it  has  reference  to  the  character  of  equality.  Abso- 
lute equality  is,  no  doubt,  just  as  "  unthinkable  "  to  Meyer 
as  it  is  to  Sax.  Nevertheless,  we  may  agree  with  Sax  that 
**  equivalence  "  is  a  better  term  than  **  equality,"  as  being 
less  ambiguous;  and  that  "equivalence  of  sensation"  ex- 
presses with  greater  definiteness  th^n  "equality  of  sacrifice" 
the  ideal  of  distributive  justice. 

It  is  the  further  boast  of  Sax  that  equivalence  of  sensation 
for  the  first  time  also  explains  the  meaning  of  justice  in 
taxation.  But  it  is  rather  a  definition  than  an  explanation. 
Still,  the  claim  is  not  wholly  without  its  reason.  Not  only 
because  ability  and  sacrifice,  subjectively  considered,  are 
ultimately  resolvable  into  sensation — ability  having  reference 
more  to  the  sensation  of  satisfaction,  and  sacrifice  to  the 
sensation  of  non-satisfaction ;  but  also,  from  the  viewpoint 
of  Hedonistic  ethics  and  utilitarian  economics,  between 
which  sensation — the  ultimate  fact  of  consciousness— con- 
stitutes a  uniting  bond ;  a  tertium  comparationiSy  pleasurable 
sensation — i,  ^.,  satisfaction — being  the  ultimate  end  of  both. 
Still  more,  because  of  this  reference  of  the  economic  and 
ethical  to  sensation,  and  because  of  the  competition  resulting 
from  the  fact  that  every  individual  is  actuated  by  the  same 
motives,  the  same  sensations,  it  is  assumed  that  each  indi- 
vidual determines  for  himself  the  realization  of  the  ethical 

'  Die  Progresnvitiuer^  P»55» 
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ideal— equivalent  sensations  =  equality  of  sacrifice  =  taxa- 
tion according  to  ability. 

But  all  this  is  ideal.  The  individual  does  not  impose 
taxes  upon  himself,  but  through  his  representatives,  and 
these  representatives  can  interpret  the  sensations  of  their 
constituents  only  through  objective  signs,  through  the  ob- 
jective conditions  that  produce  the  sensations.  It  is  these 
objective  signs,  which  are  not  a  whit  diflferent  with  Sax  from 
what  they  are  with  Wagner  or  Meyer,  that  constitute  the 
objective,  practical  tertium  comparaHonis  between  ability  and 
sacrifice  and  explain  their  meaning,  that  gives  the  practical 
solution  to  the  riddle  of  the  circle.  However  indefinite  this 
solution  may  be,  it  is  the  only  practical  one.  While,  then, 
Sax  may  have  added  to  the  definiteness  of  the  theory  of 
subjective  sacrifice,  he  has  added  nothing  to  the  practical 
solution  of  the  problem  of  justice. 

5.  The  Dutch  Economists^ — Accepting  **  equality  of  sac- 
rifice "  as  the  ideal  of  justice  in  taxation,  the  mathemati- 
cal economists  of  Holland  have  gone  farther  than  any  other 
economists  in  their  attempt  to  give  to  the  idea— equality  of 
sacrifice — precision  of  meaning.  They  apparently  start  fromi 
the  position  of  Meyer,  that  within  every  group  of  needs 
there  is  the  same  intensity  throughout,  together  with  the 
fact  that  the  order  of  the  satisfaction  of  needs  varies  in- 
versely with  the  means  of  their  satisfaction — ^with  income. 
That  is,  only  those  with  the  larger  incomes  can  satisfy  the 
least  intensive  group  of  needs ;  so  that  that  group  of  needs 
affected  by  the  tax  is  necessarily  the  most  intensive  of  un- 
satisfied needs,  or  the  least  intensive  of  satisfied  needs. 

Assuming,  then,  decreasing  groups,  or  grades,  of  needs 

^  Pienon,  Cohen-Stenart  and  Mees.  I  regret  that  mj  knowledge  of  this  school 
of  economists  is  only  second  band,  my  acquaintance  with  them  being  limited  to 
the  exposition  of  Sax  in  Die  Pr^essivsUuir,  already  referred  to,  and  to  Pro- 
fessor Sellgman's  account  in  his  Fr^rasive  TaxaHom,  pp.  137-144. 
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with  each  decreasing  grade  satisfied  by  correspondingly 
increasing  incomes,  we  have  the  fact  that  the  marginal 
utility  of  incomes  decreases  as  the  incomes  increase,  since 
less  intensive  needs  are  satisfied  by  them.  Again,  with  in- 
comes equally  increasing  the  diflference  between  the  intensi- 
ties of  the  unsatisfied  needs  (or  the  last  satisfied),  on 
account  of  the  tax,  grows  constantly  less  as  the  incomes 
increase ;  or  the  difference  between  the  intensities  of  unsatis- 
fied needs  is  less  with  the  larger  incomes  than  it  is  with  the 
smaller  incomes.  Hence,  every  increment  of  tax,  corre- 
sponding to  an  increment  of  income,  has  a  less  marginal 
utility  than  the  next  preceding  increment. 

With  these  facts  before  us  the  problem  of  determining 
equality  of  sacrifice  is  apparently  very  simple.  For  all  that 
is  now  necessary,  is  to  assume  a  fixed  gradation  in  the  de- 
crease of  the  marginal  utility  of  every  increment  of  income, 
and  a  corresponding  decrease  in  the  marginal  utility  of 
every  increment  of  tax.  Then  the  sum  of  the  marginal 
utilities  of  the  diflferent  increments  of  income  and  of  the  tax 
will  represent  respectively  the  total  utility  of  income  and  of 
the  tax.  If,  now,  we  divide  the  total  utility  of  the  tax  by 
the  total  utility  of  the  corresponding  income  we  shaH  ascer- 
tain the  per  cent,  that  the  total  tax  is  of  the  total  income 
upon  which  it  is  assessed.  In  the  same  way  percentages 
may  be  found  for  every  grade  of  income.  In  every  case 
this  percentage  will  be  the  percentage  that  any' given  tax 
bears  to  the  total  utility  of  its  corresponding  income.  The 
series  of  percentages  thus  obtained  would  measure  the  sacri- 
fice that  a  proportional  tax  would  occasion  for  every  grade 
of  income. 

Now  it  must  be  very  clear,  as  indeed  Cohen-Steuart  him- 
self points  out,*  that  the  gradation  in  the  series  of  percent- 
ages must  depend  entirely  upon  the  numbers  assumed  to 

*  See  Sax,  Dii  ProfresHvsteuir,  p.  76. 
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represent  the  marginal  utilities  of  the  increments  of  income 
and  of  the  tax.  Only,  however,  when  the  tax  is  exactly  the 
same  per  cent,  of  the  total  utilities  of  the  different  grades  of 
income  can  equality  of  sacrifice  be  attained.  To  produce 
this  equality,  therefore,  all  that  is  necessary  is,  to  find  such 
a  tax  rate  as  will  yield  a  tax  whose  total  utility  divided  by 
the  total  utility  of  the  income  paying  the  tax  will  be  the 
same  quota  for  every  income.  In  brief,  the  tax  should  be 
such  that  the  total  utility  of  the  tax  of  every  individual  will 
be  the  same  per  cent,  of  the  total  utility  of  his  income  as  the 
total  utility  of  the  tax  of  every  other  individual  is  of  the 
total  utility  of  his  income.  Or,  **  Tax  quota  and  income  re- 
duced to  units  of  utility  must  show  the  same  relation  to 
every  tax-bearer,  since  herein  consists  the  equality  of 
sacrifice."  * 

The  problem  of  effecting  an  equality  of  sacrifice  is,  then, 
the  problem  of  finding  such  a  tax  rate  for  every  income  that 
the  tax  will  take  the  same  quota  of  the  total  utility  of  every 
income.  Clearly  everything  depends  upon  the  series  of 
numbers  taken  to  represent  the  marginal  utilities  of  the  in- 
crements of  tax  and  of  income.  But  whatever  series  we 
may  choose,  any  other  series,  as  Cohen-Steuart  admits, 
would  be  equally  legitimate.  Hence,  accordingly,  it  is  pos- 
sible, by  a  clever  manipulation  of  an  arbitrary  series  of 
numbers  representing  utilities,  to  prove  that  almost  any 
system  of  tax  rates  is  necessary  to  produce  an  equality  of 
sacrifice — as  constant,  increasing  or  decreasing  rates. 

But  this  fact  does  not  shake  the  faith  of  Cohen-Steuart  in 
the  possibility  of  a  mathematical  determination  of  equality 
of  sacrifice.  He  therefore  thinks  to  avoid  the  dilemma  by 
assuming  two,  instead  of  one,  series  of  decreasing  marginal 
utilities  with  increasing  incomes;  also  that  the  truth  lies 
somewhere  between  these  two  series,  which  are  supposed  to 
*  Sax,  Dii  Pre>grissivtUu€r,  p.  57. 
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represent  the  two  extremes  of  possible  decreasing  utilities. 
In  the  series  that  decreases  more  slowly  the  rate  of  increase 
is  assumed  to  be  inversely  proportional  to  the  cube  root  of 
the  fourth  power  of  the  amount  of  the  income ;  while  in  the 
other  series — that  having  the  more  rapid  decrease — ^the  de- 
crease is  assumed  to  be  inversely  proportional  to  the  second 
power  of  the  amount  of  the  income.  From  these  two  rules 
is  deduced  the  following  formula  for  equalizing  the  sacrifice 
of  total  utilities  in  the  imposition  of  a  tax :  "  An  arithmetical 
increase  of  the  tax  rate  with  a  geometrical  increase  of 
income."  * 

Here,  indeed,  we  have  the  problem  reduced  to  mathemat- 
ical exactness.  But  unfortunately  Cohen-Steuart  proceeds 
upon  assumptions  equally  arbitrary  and  equally  imaginary 
with  those  of  the  other  Belgian  economists,  whose  theories 
he  rejects.  All  alike,  as  Sax  says,  attempt  to  prove  a  truth 
by  groundless  assumptions*  But,  in  fact,  assumption  lies  at 
the  basis  of  every  theory  of  sacrifice,  and  we  may,  therefore, 
conclude  with  Sax  that  the  sacrifice  theory  in  itself  is  insol- 
uble.* As  to  his  own  theory.  Sax,  of  course,  believes  that 
he  has  avoided  all  assumption,  and  it  must  be  admitted  that 
his  theory  contains  no  such  wild  assumptions  as  are  found 
in  the  Belgian  economists.  Indeed,  his  whole  theory  is 
based  upon  one  of  the  most  ultimate  facts  of  conscious  life- 
sensation.  It  is  in  the  development  of  his  thesis  that  what 
appears  to  us  unwarranted  assumptions  make  their  appear- 
ance, particularly  with  reference  to  the  assumed  power  of 
the  individual  over  the  satisfaction  of  his  collective  wants. 
At  any  rate,  after  all  the  elaborate  development  of  his  sub- 
jective theory.  Sax  is  compelled  to  conclude  that '•  justice 
merely  forbids  that  a  tax  be  imposed  upon  any  one  that  is 
in  contradiction  with  his  economic  relations  ;"3  in  other 
words,  with  his  "  ability."  The  prevention  of  this  "  contra- 
>  Quoted  by  Sax,  ihd.,  p.  81.  *  /hd^  p.  83.  *  Md>,  p.  63. 
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diction  *'  must  be  left  to  the  officials  of  the  government — ^to 
their  "  sensations  "  quite  as  much  as  to  the  **  sensation  "  of 
the  taxpayer.  This  conclusion  is  that  of  every  sacrifice 
theory. 

6.  Edgewarth.  Another  interpretation  of  the  sacrifice 
theory  is  given  by  Professor  Edgeworth  in  his  able  article  on 
"  The  Pure  Theory  of  Taxation."  '  Sacrifice  is  accepted  as 
containing  the  true  principle  of  taxation;  but  it  is  main- 
tained that  neither  "  equal  "  nor  "  proportional "  sacrifice — 
as  held  respectively  by  Sidgwick  and  Cohen-Steuart— cor- 
rectly expresses  the  fundamental  idea  which  the  principle 
involves.  The  true  notion  of  equity  in  taxation  finds  its 
more  correct  expression  in  the  term  like  sacrifice^  which 
constitutes  the  common  genus  of  which  "equal"  and  "pro- 
portional "  sacrifice  are  but  species."  But  **  like  sacrifice," 
otherwise  expressed,  is  an  equi-marginal  sacrifice^  which  we 
take  to  mean  an  absolute  equality  of  the  marginal  utilities 
sacrificed — ^the  marginal  disutilities  occasioned — on  account 
of  the  tax.  That  these  marg^inal  sacrifices,  or  disutilities, 
should  be  at  a  minimum  is  an  imperative  demand  of  utili- 
tarian ethics.  Hence,  an  "  equi-marginal  sacrifice  "  finds  its 
most  perfect  expression  in  a  minimum  sacrifice^  to  which 
principle  the  true  basis  of  taxation  is  ultimately  reduced.  It 
is  not  claimed,  however,  that  there  is  any  real  opposition 
between  this  view  and  that  of  "  equal "  or  "  proportional " 
sacrifice.  On  the  contrary,  it  is  intimated  that  both  equal 
and  proportional  sacrifice  are  notions  that  show  a  confusion 
in  the  minds  of  their  advocates  for  equi-marginal  sacrifice^ 
itself  leading  to  minimum  sacrifice? 

Like  other  utilitarian  economists  Professor  Edgeworth 
assumes  as  the  basis  of  his  argument  "  the  greatest  happi- 

>  Economic  youmal^  vol.  viL    This  article  did  not  come  to  my  notice  until  tbii 
and  the  following  chapters  were  written. 
*  Ihid^  p.  557.  »  Jhid,,  pp.  564-5. 
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ness  principle,"  though  in  a  *'  slightly  modified  "  form.  That 
is,  in  its  application  to  social  phenomena,  which  are  not 
determined  by  competitive  action,  the  principle  must  be 
interpreted  to  mean :  not  the  greatest  sum  of  happiness  for 
each  of  the  two  or  more  parties  concerned,  taken  individ- 
ually; but  "that  arrangement  which  conduces  to  the  great- 
est sum-total  welfare  of  both  parties,  subject  to  the  condition 
that  neither  should  lose  by  the  contract."  In  other  words, 
in  its  application  to  political  problems  the  greatest  happiness 
principle  must  be  understood  to  mean  the  greatest  sum- 
total  of  utility  for  the  community — i.  ^.,  of  collective  utility 
— not  the  greatest  sum  for  each  individual;  though  "  in  the 
long  run  of  various  cases,  the  maximum  sum-total  of  utUity 
corresponds  to  the  maximum  individual  utility."  For,  "  of 
all  principles  of  distribution  which  would  afford  him  now  a 
greater,  now  a  smaller  proportional  sum-total  utility  obtain- 
able on  each  occasion,  the  principle  that  the  collective 
utility  should  be  on  each  occasion  a  maximum  is  most  likely 
to  afford  the  greatest  utility  in  the  long  run  to  him  individ- 
ually." ^ 

Applied  to  taxation  the  principle  means  that  taxes  should 
be  so  distributed  that  the  maximum  total  net  utility  will  be 
realized,  or  the  minimum  of  total  disutility  For  •*  the  con- 
dition that  the  total  net  utility  procured  by  taxation  should 
be  a  maximum  reduces  to  the  condition  that  the  total  dis- 
utility should  be  a  minimum."  Hence  "  it  follows  in  general 
that  the  marginal  disutility  incurred  by  each  taxpayer  should 
be  the  same."  But  to  produce  such  an  equality  would  be  to 
level  all  fortunes,  which  would  produce  the  result:  that 
"  the  richer  should  be  taxed  for  the  benefit  of  the  poorer  up 
to  the  point  at  which  complete  equality  of  fortune  is  attained." 
This  is,  indeed,  the  acme  of  socialism,  "  but  it  is  immediately 
.  clouded  over  by  doubts  and  reservations."  ■ 

*  Eimt^mu  y^mmal,  voL  tU,  p.  552.  *IM^  p.  553. 
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These  "  doubts  and  reservations  "  that  stand  in  opposi- 
tion and  modify  the  logical  execution  of  the  minimum  prin- 
ciple, are  such  as  have  been  noted  by  Mill,  Sidgwick  and 
others :  That  there  would  result  a  lessening  of  the  amount  to 
be  distributed,  since  such  a  system  would  inculcate  a  ten- 
dency to  leisure  rather  than  to  industry ;  that  it  would  result 
in  an  increase  of  population,  which  would  ultimately  reduce 
the  amount  of  wages,  both  by  the  increased  competition  of 
numbers  and  by  a  decrease  of  efficiency.  But  further  (ex- 
cept upon  the  false  assumption  of  an  equality  of  natures), 
there  are  different  capacities  for  happiness,  which,  on  the 
principle  of  minimum  disutility,  involves  an  unequal  distrib- 
ution of  the  tax.  Still  further,  a  progressive  rate,  which  the 
unmodified  principle  implies,  would  produce  a  check  to  sav- 
ing, and  so  "would  check  the  augmentation  of  the  com- 
munity's wealth,"  though  this  loss  is  "  to  be  set  off  against  a 
probable  increase  of  saving  among  the  poorer  classes."  So 
likewise  the  principle  of  minimum  sacrifice  justifies  differ- 
ential rates  on  account  of  the  size  and  permanence  of  incomes, 
the  number  of  children,  age,  etc.  But  with  such  reservations 
as  the  above  in  the  practical  application  of  the  principle,  it 
still  remains  true  that  minimum  sacrifice^  the  direct  emana- 
tion of  pure  utilitarianism,  "is  the  sovereign  principle  of 
taxation."  * 

And  yet  this  principle  affords  us  no  definite  data  for  the 
determination  of  rates.  The  rate  must  depend  upon  the 
relation  existing  between  the  decrease  of  utility  and  the 
increase  of  income.  According  to  Cohen-Steuart  the  rate  of 
the  decrease  of  the  utility  is  proportional  to  the  increase  of 
the  income.  Professor  Edgeworth,  on  the  other  hand,  main- 
tains that  the  decrease  of  the  former  is  at  a  more  rapid  rate 
than  the  increase  of  the  latter.*  But  the  exact  ratio  is  theo- 
retically indeterminate.     And  hence  from  the  view-point  of 

^  Economic  Joumal^  vol.  tU,  p.  556.  '  IHd,^  p.  560. 
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pure  theory  it  cannot  be  determined  what  rate  of  taxation 
would  effect  a  minimum  sacrifice.  About  all  that  can  be  said 
is  that  the  tax  rate  should  be  progressive  within  the  limits  of 
the  above  reservations. 

Such,  in  brief,  are  the  main  points  in  Professor  Edge- 
worth's  interpretation  of  the  *'  sacrifice  theory"  as  a  basis  of 
taxation.  And  in  this  restatement  important  modifications 
of  the  theory  are  made.  It  is  to  us,  indeed,  of  no  little 
significance  that  we  have  the  weight  of  Professor  Edgeworth's 
authority — himself  a  utilitarian  economist — in  support  of  the 
contention  of  the  preceding  pages:  that  the  principles  of 
private  economic  activity  are  not,  as  supposed  by  Sax  and 
others,  applicable  to  the  economic  activity  of  political  or  col- 
lective life.'  As  Professor  Edgeworth  points  out,  the  true 
analogy  is  not  that  of  economic  bargains  governed  by  com- 
petition, but  that  of  economic  agreements  between  associa- 
tions of  employers  and  employees;  ''where  the  action  of 
self-interest  being  suspended  by  mutual  opposition,  the 
more  delicate  force  of  amity,  which  even  in  economic  man 
is  not  entirely  wanting,  may  become  felt."  • 

Yet  even  in  its  modified  form  we  are  not  convinced  that 
the  sacrifice  theor>'  affords  a  better  statement  of  the  basis  of 
taxation  than  does  the  ability  theory ;  nor  do  we  see  any 
reasons  for  changing  our  previous  criticism  of  the  former 
theory.  In  fact.  Prof.  Edgeworth  does  not  claim  to  do  more 
than  to  bring  out  a  little  more  definitely  what  was  already 
implied  in  Mill,  Sidgwick,  Meyer  and  others.  At  any  rate, 
as  we  have  understood  these  authors,  the  marginal  sacrifice 
occasioned  by  the  tax  has  meant  an  •'  equi-marginal  "  sacri- 
fice; one  in  which  the  tax  imposes  exactly  the  same  sacri- 
fice upon  every  taxpayer,  though  not  of  absolutely  equal 
amounts,  viewed  objectively.  Yet  "  equi-marginal "  has  the 
merit  of  giving  us  a  more  definite  expression  of  the  idea  in- 

>  Economic  Journal,  toL  rii,  p.  551.  '  Ibid,,  p.  552. 
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volved.  But  whether  viewed  as  **  equal,"  "  proportional,"  or 
'*  equi-marginal,"  the  conception  of  sacrifice  affords  but  a 
most  intangible  basis  for  taxation — a  basis,  as  Professor 
Edgeworth  admits,  that  is  hedged  by  **  doubts  and  reserva- 
tions/' 

Again,  it  may  be  admitted  from  a  certain  point  of  view 
that  the  procurement  of  the  greatest  amount  of  happiness — 
or  the  greatest  sum-total  of  utility,  or  the  minimum  of  dis- 
utility— is  the  true  aim  of  all  collective  action ;  but  it  is  by 
no  means  self-evident  that  this  "sum-total"  or  "minimum" 
pertains  to  the  collectivity  irrespective  of  the  distribution  of 
the  "  utility "  or  "  disutility "  among  the  individuals  that 
constitute  the  collective  whole.  Such  a  principle  is  not 
wholly  dissimilar  from  that  which  determines  monopoly 
prices,  the  sum-total  of  a  few  utilities  of  large  amounts  off- 
setting a  large  number  of  utilities  of  individually  small 
amounts.  True,  it  is  admitted  that  "  in  the  long  run  "  there 
is  probably  the  greatest  amount  of  individual  happiness 
when  there  is  the  greatest  sum-total  of  happiness ;  and  so  in 
the  long  run  it  is  of  no  practical  moment  which  point  of 
view  is  considered  to  be  the  correct  one.  Nevertheless, 
from  the  point  of  view  of  "  pure  theory  "  it  is  by  no  means 
clear  that  the  largest  sum-total  of  utility  is  the  true  aim  of 
political  action.  Not  only  does  such  a  view  savor  of  a  col- 
lective entity,  but  it  assumes  as  a  basis  of  action  a  principle 
that  is  quantitatively  as  indeterminable  as  anything  that  is  to 
be  found  in  the  sacrifice  theory  of  Mill,  Sax,  or  Meyer.  A 
sum-total  of  utilities  has  no  meaning  apart  from  individual 
utilities ;  and  to  us  a  principle  that  looks  merely  to  the  sum 
of  happiness  and  not  to  its  extent,  that  permits  the  large 
total  of  the  utilities  of  a  few  to  be  set  oflf  against  the  large 
total  of  the  disutilities  of  many,  is  not  the  ideal  of  social 
justice.  It  is  not  sufficient  that  the  largest  sum-total  may  bi 
consonant  with  the  largest  extent  of  individual  happiness* 
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It  may  not  be  so.  For  neither  logically  nor  practically  is 
what  is  true  of  the  whole  necessarily  true  of  the  units.  The 
ideal,  then,  would  seem  to  be  the  minimum  of  sacrifice  to 
the  greatest  number,  which  in  the  long  run  may  produce  the 
minimum  of  total  sacrifice.  No  other  supposition  is  con- 
sistent with  the  ideals  of  democratic  institutions,  or  in  har- 
mony with  the  conditions  of  social  content. 

That  the  principle  of  equi-marginal^  or  minimum^  sacri- 
fice does  not,  as  we  have  seen,  afford  any  definite  rule  for 
taxation  is  not  perhaps  of  any  importance  in  itself.  But  it 
seems  a  litde  strange  that  one  who  is  par  excellence  a 
mathematical  economist  should  find  satisfaction  in  a  theory 
based  upon  a  principle  that  does  not  permit  of  an  exact 
mathematical  expression,  since  ''tlie  reasoning  from  the 
principle  of  minimum  sacrifice  assumes  no  exact  relation 
between  utility  and  means."  '  Nor  is  it  without  significance 
that  he  is  compelled  practically  to  abandon  the  subjective 
principle  and  to  find  the  determinants  of  rules  of  taxation  in 
objective  standards — in  the  economic  effects  of  the  tax  upon 
individuals  and  in  the  economic  conditions  of  the  taxpayers. 
But  in  this  respect  the  position  of  Edgeworth  is  similar  to 
that  of  Mill,  Meyer  and  Sax.  And  finally,  it  is  not  without 
interest  that  in  recognizing  that  there  is  no  exact  ratio 
between  utility  and  means,  Edgeworth  has  given  the  weight 
of  his  authority  against  the  futile  attempts  of  the  Dutch 
economists  to  reduce  taxation  to  an  exact  science. 

IV.  Conclusion  :  Ability  versus  Sacrifice 
The  preceding  discussion  on  the  basis  of  taxation  has 
throughout  implied  the  fact  that  the  tax  obligation  rests 
upon  persons,  not  upon  property ;  that,  therefore,  the  basis 
of  taxation  has  specific  reference  to  some  fundamental  princi- 
ple that  attaches  to  the  person,  not  to  his  property.     Hence, 

*  Economic  Joumal^  yoL  vii,  p.  567. 
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therefore,  the  basis  of  the  tax  involves  two  fundamental 
ideas :  the  idea,  or  principle,  that  expresses  the  character  of 
the  tax  obligation  of  the  individual ;  and,  secondly,  the  prin- 
ciple of  the  universal  application  of  the  basis,  or  the  relative 
obligation  of  taxpayers.  It  is  the  first  idea  that  has  been- 
the  chief  subject  of  our  attention  in  the  present  chapter ;  the 
second  will  be  the  subject  of  the  following  chapter. 

The  first  of  these  principles — ^the  basis  of  the  idea  that 
expresses  the  character  of  the  tax  obligation — we  have 
found  to  be  comprehended  and  expressed  in  two  different 
ways — from  the  view-point  of  the  ideas  contained  in  the 
term  **  ability,"  and  from  the  view-point  of  the  ideas  con- 
tained in  the  term  "  sacrifice."  That  there  is  significance  in 
both  of  these  conceptions  of  the  tax  basis  is  not  to  be 
denied ;  but  at  the  same  time  we  have  seen  reasons  for  hold-' 
ing  that  the  idea  connoted  in  the  term  ''ability"  more 
fully  expresses  the  ethical  basis  for  the  imposition  of  taxes, 
since  it  is  the  relation  that  most  fully  comprehends,  not  only 
the  true  relation  of  the  individual  to  the  state,  but  also  the 
ethical  relations  of  the  individuals  in  the  state ;  is  most  ex- 
pressive, that  is,  of  the  fact  that  the  obligation  rests  upon 
persons.  Ability,  as  we  saw,  is  expressive  of  the  idea  of 
positive,  active  participation  in  the  expenses  of  the  state, 
corresponding  to  the  positive,  active  participation  in  the 
ends  of  the  state.  It  is  expressive,  too,  of  the  voluntary 
character,  or  aspect,  of  tax  contributions ;  of  the  idea  of 
duty,  not  of  compulsion. 

On  the  other  hand,  we  have  seen  that  sacrifice  is  a  nega- 
tive concept ;  that  it  expresses  a  denial,  a  sacrifice  of  per- 
sonal satisfactions,  though,  it  is  true,  for  higher  satisfactions* 
that  are  common  with  self  and  others.  It  also  contains 
more  the  idea  of  compulsion — the  compulsory  aspect  of 
taxation.  Undoubtedly  there  is  truth  in  this  view  of  the 
tax,  for  every  tax  necessarily  involves  a  sacrifice — a  com- 
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pulsoiy  sacrifice — of  personal  satisfactions  for  the  sake  of 
the  realization  of  collective  satisfactions.  And  it  is  true, 
too,  that  this  idea  of  sacrifice  is  of  a  distinctly  ethical  char- 
acter; of  a  character,  too,  that  is  complementary  of  the 
ethical  idea  contained  in  "  ability." 

But  while  all  of  this  is  true,  the  idea  of  sacrifice  does  not 
so  clearly  and  fully  represent  the  nature  of  the  ethical  basis 
— itself  based  upon  the  nature  of  the  state — as  does  the  idea 
of  ability ;  for  while  it  is  true  that  from  the  view-point  of 
individual  wants  a  sacrifice  is  involved,  from  the  larger  view- 
point of  the  complete  whole  of  the  individual  there  is  no 
sacrifice  in  taxation,  but  only  eflfort  towards  the  fulfilment  of 
the  conditions  of  the  more  perfect  realization  of  self. 

But,  again,  equality  of  sacrifice  is  a  refinement  of  justice 
that  it  is  inconceivable  the  state  should  ever  realize;  for 
equality  of  sacrifice — relatively  equal  loss  of  enjoyments, 
-=  equivalent  painful  sensations — are  conditioned  not  only 
by  property  conditions,  but  by  individual  character,  habits, 
sensibilities,  ideals,  etc.  Equivalence  of  sacrifice — of  feel- 
ings, of  sensations — is  an  ideal  conceivable  only  from  the 
view-point  of  individuals  as  a  whole,  in  their  ethical  relations 
to  each  other.  For  ourselves,  we  cannot  conceive  it-  as  an 
ideal  which  it  is  any  part  of  the  duty  of  the  state  to  fulfil.' 
The  ends  of  justice  are  satisfied  when  the  objective  econ- 
omic conditions,  or  the  objective  effects,  are  made  relatively 
the  same  by  the  tax.  Or,  again,  when  the  tax  is  adjusted 
to  the  ability  to  support  the  state  relatively  to  the  ability  to 
meet  the  demands  of  th.e  wants  of  the  self. 

Accepting,  then,  ability  as  the  best  expression  of  the 
ethical  basis  of  taxation,  though  at  the  same  time  recogniz- 
ing the  truth  contained  in  the  idea  of  equality  of  sacrifice, 
we  have  next  to  inquire  what  principles  flow  from  this  basis. 

I  <«  In  framing  an  ideal,"  laya  Aristotle,  "we  may  aatome  what  we  wiih,  bat  we 
jhonld  aToid  impoMibilities."    Politics^  ii,  pp.  6,  7. 
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That  iSy  since  the  primary  element  in  the  determination  of 
ability  (as,  indeed,  also,  of  sacrifice)  is  property,  or  more 
strictly,  income,  we  have  to  inquire  into  the  nature  of  the 
qualifications  and  limitations  of  the  taxation  of  income  that 
are  demanded,  in  order  to  meet  the  requirements  of  taxation 
according  to  ability ;  or,  again,  what  principles  should  con- 
trol the  taxation  of  income  so  that  the  tax  may  meet  the 
demands  of  justice.  It  is  not  simply  or  chiefly  the  ability 
of  income  to  pay  taxes  relative  to  its  ability  to  satisfy  per- 
sonal wants,  but  it  is  a  question  of  the  relative  ability  of 
different  incomes  under  different  conditions  and  circum- 
stances ;  hence,  of  the  principles  that  should  determine  the 
taxation  of  income  under  these  different  conditions  and  cir- 
cumstances. Most  important  among  the  conditions  deter- 
mining the  ability  of  income,  that  is,  the  ability  of  its 
possessor,  is  the  character,  source,  and  size  of  income ;  and, 
therefore,  whether  the  income  should  be  taxed  at  different 
rates  according  to  these  circumstances  in  order  to  meet  the 
just  requirements  of  taxation  according  to  ability.  Finally, 
whether  under  any  circumstances  consideration  should  be 
given  to  the  needs  of  the  individual  as  against  the  demands 
of  the  state.  That  is,  whether  there  are  circumstances  in 
which  exemptions  may  be  allowed  without  infringing  upon 
the  principles  of  ability  and  universality. 


CHAPTER  VII 

ETHICAL  PRINaPLES  OF  TAXATION 

By  the  ethical  principles  of  taxation  I  have  in  mind  those 
principles  that  are  deducible  from  the  ethical  basis  of  taxa- 
tion ;  the  principles  in  accordance  with  which  the  tax  burden 
must  be  distributed  to  meet  the  highest  requirements  of 
justice.  It  is  the  problem  of  determining  the  principles  that 
will  give  realization  to  the  ideal  of  taxation  based  upon 
ability.  These  principles  should  not  be  based  upon  mere 
sentiments,  or  upon  mere  abstractions.  To  have  consistency 
and  value  they  must  be  developments,  not  only  of  the  impli- 
cations contained  in  the  idea  of  "  ability  to  pay,"  but  must 
be  developments,  also,  of  the  theory  of  the  state,  on  which 
is  based  the  whole  theory  of  justice  in  taxation.  Or  these 
principles,  again,  should  be  developments  of  the  meaning  of 
"  ability,"  whether  they  take  the  form  of  positive  principles, 
or  of  exceptions  to  general  rules.  Exceptions  to  general 
rules  there  may  be,  but  not  exceptions  to  the  fundamental 
idea — taxation  according  to  ability.  The  exceptions,  as 
well  as  the  rules,  or  principles,  must  be  logically  contained 
in  this  idea.  This  distinction  is  important,  but  is  almost 
universally  overlooked,  thereby  leading  to  inconsistent  con- 
clusions, as  we  shall  have  occasion  to  see. 

The  development  of  these  principles,  which  involves  the 
development  of  the  principles  of  a  just  distribution  of  the  tax 
burden,  is  one  of  the  most  difficult  {Problems  within  the 
whole  field  of  taxation,  and  one  upon  which  there  is,  per- 
haps, the  most  diverse  opinion.  But  notwithstanding  these 
differences  of  opinion,  there  is  common  agreement  among  all 
aio  [546 
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schools  of  economic  thought  that  justice  demands  that  the 
tax  should  be  distributed  equally  and  universally.  These 
two  principles — Equality  and  Universality — ,  which  are 
recognized  as  logical  deductions  of  both  the  ethical  and  the 
economic  basis  of  taxation,  are  regarded  even  more  as  the 
two  cardinal  principles  of  justice  in  taxation — of  taxation 
based  upon  ability  to  pay.  For,  since  the  ends  for  which 
the  state  exists  are  common  to  all,  justice  requires  that  every 
member  of  the  state,  indeed  every  person  that  participates  in 
its  ends,  should  contribute  to  its  support  to  the  extent  of  his 
ability,  relatively,  of  course,  to  the  ability  of  others.  The 
same  conclusion  is  reached  if  the  obligation  to  pay  taxes  is 
considered  from  the  viewpoint  of  the  ethical  relations  of  the 
membership  in  the  state,  of  the  character  of  the  members  as 
persons.  For  this  ethical  view  of  the  question  demands 
above  all  **  equality  "  of  taxation,  but  equality  implies  uni- 
versality. 

These  conclusions  are  not  new.  But  what  we  wish  to  call 
attention  to  here  is  that  the  principles  of  Equality  and  Uni- 
versality as  ethical  principles,  being  viewed  from  a  different 
standpoint  from  what  they  are  as  political  or  economic  prin- 
ciples, lead  to  different,  and,  indeed,  to  more  definite  con- 
clusions. Politically,  for  example,  the  meaning  of  "  equality  " 
is  vague,  while  the  principle  of  universality  stands  unqual- 
ified. Ethically  we  find  that  both  principles  are  conditioned 
by  "  ability,"  and  that,  therefore,  they  may  need  qualifica- 
tion and  limitation.  In  other  words,  the  ethical  contents  of 
these  principles  supplement  and  complete  their  political  and 
economic  contents.  Indeed,  we  might  say  that  they  are 
political  and  economic  principles  only  because  of  the  ethical 
implications  involved  in  the  political  and  economic  bases  of 
taxation.  At  any  rate,  it  is  in  the  development  of  the  con- 
tent of  these  principles  that  we  develop  the  content  of  the 
ethical  basis  of  taxation — taxation  according  to  ability. 
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I.  The  Principle  of  Equality 

That  equality  in  taxation  means  a  relative  equality  few  will 
deny.^  It  means  that  there  should  be  the  same  relative 
economic  conditions  after  as  before  the  tax.  Viewed  with 
respect  to  ability  to  pay  it  means  that  there  should  be  the 
same  relative  economic  ability  after  as  before  the  tax  for  the 
satisfaction  of  personal  wants.  Subjectively  considered — 
as  equality  of  sacrifice — it  means  that  there  should  be  the 
same  relative  intensity  of  feeling  of  wants  unsatisfied  because 
of  the  tax ;  or,  if  you  will,  of  the  wants  last  attaining  satisfac- 
tion. Or,  again,  since  income  is  the  primary  factor  in  the 
determination  of  (objective)  ability,  equality  in  taxation 
means  that  the  tax  should  take  such  portions  of  income  as 
will  leave  the  same  relative  amounts  for  the  satisfaction  of 
private  needs,  their  objective  importance,  or  their  subjective 
intensity  being  considered ;  or  it  means  that  income  should 
be  so  distributed  between  the  satisfaction  of  collective  and 
private  needs — between  public  and  private  expenditure — 
that  there  shall  be  the  same  proportional  satisfaction,  the 
same  proportional  expenditure,  for  each  when  viewed  with 
reference  to  their  relative  importance,  or  their  relative 
intensities. 

The  problem  of  realizing  equality  in  taxation,  therefore,  is 
a  problem  of  the  just  distribution  of  taxes,  or  of  the  just 
distribution  of  income  between  collective  and  private  wants. 
The  question,  then,  resolves  itself  into  this,  What  propor- 
tions of  different  incomes  must  be  taken  so  that  the  tax  may 
be  proportioned  to  ability,  and  thereby  a  relative  equality  be 
established?     In  other  words,  in  distributing  the  tax  so  as  to 

'  Von  Hock,  as  we  have  seen,  makes  exception  of  the  tax  for  the  protection  of 
the  person,  which  he  thinks  should  be  absolutely  equal.  The  tendency  of  com- 
munism, too,  is  to  make  the  burden  of  the  government  absolutely  equaL  And  even 
such  an  individualist  as  the  late  Thomas  Davidson  once  questioned,  in  conversa- 
tion with  the  writer,  whether  all  taxes  should  not  be  absolutely  equal. 
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realize  a  relative  equality  according  to  ability,  Should  there 
be  the  same  rate,  the  same  proportional  tax,  for  all  incomes? 
Or,  Does  the  **  equality  "  necessitate  different  rates  accord- 
ing to  the  size,  character,  and  amount  of  income?  For  if 
these  affect  the  ability  they  must  likewise  affect  the  rate. 

I .  Rate  and  Source  of  Income,  It  is  the  belief  of  many 
writers  on  taxation  that  the  ability  to  pay  taxes  is  very 
largely  affected  by  the  source  of  income,  and  that,  therefore, 
there  should  be  differential  rates  according  as  the  income  is 
"  funded  "  or  "  unfunded,"  is  derived  from  inheritance,  from 
monopoly,  from  "  quasi-rents,*'  or  from  speculation.  In 
practice,  however,  but  little  consideration  has  been  given  to 
the  source  of  income.'  Let  us  examine  briefly  the  grounds 
for  such  distinctions,  that  we  may  see  to  what  extent  ability 
is  affected  by  the  source  of  income,  and  thereby  differential 
rates  are  justified. 

( I )  Funded  and  Unfunded  Incomes,  According  to  Mill, 
funded  income,  or  income  from  property,  has  a  greater  tax- 
ihg  ability  than  unfunded,  or  personal  income,  because  of  its 
greater  permanence.*  Wagner  assigns  two  reasons — because 
funded  income  leaves  the  entire  labor  power  wholly,  or  for 
the  most  part,  free  for  other  acquisitions ;  and  because  per- 
sonal income  has  more  necessary  expenses  to  meet,  such  as 
provisions  against  sickness,  old  age,  etc.3  With  Meyer  the 
only  basis  of  distinction  is,  that  '*  property  is  not  only  and 
not  always  a  source  of  income,  but  it  may  be  immediately 
applied  for  the  satisfaction  of  needs  "  ^  in  emergency  cases. 

As  to  the  argument  of  Mill,  it  contains  only  a  partial 
truth.  For,  as  far  as  life  incomes  are  concerned,  the 
economic  necessities  of  the  business  world  and  the  growing 

^  The  Italian  income  tax  is  a  partial  exception.     Cf,  L.  Say,  op,  ci/,,  ii,  p.  152. 

*  Mill,  Poiit.  Earn,,  ▼.  2,  §  4. 

'  Op,  cit,f  ii,  p.  56.     Cf,  also  Neumann,  Die  Prcgressivsietur,  p.  178. 

*  Op,  cit,  p.  326. 
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Civil  Service  provisions  of  governments  tend  to  a  per- 
manency of  salaried  positions  that  makes  unfunded  incomes 
not  a  whit  less  permanent  than  funded  incomes.  In  fact, 
many  personal  incomes  are  more  permanent  than  property 
incomes ;  and  besides,  there  are  degrees  of  permanence  in 
both."  So  far,  then,  as  the  diflTerence  is  due  to  a  difference 
in  the  permanence  of  income  it  is  a  question  pertaining  to 
the  character,  not  to  the  source,  of  income. 

The  second  argument  of  Wagner  is  but  a  fuller  statement 
of  the  argument  of  Mill,  for  it  is  the  assumed  temporary 
character  of  personal  income  that  necessitates  a  larger  out- 
lay to  provide  against  future  needs."  So  far  as  this  argu- 
ment relates  to  perpetual  family  income  it  contains,  indeed, 
much  force  of  reason ;  for  of  two  equal  incomes  there  is  un- 
doubtedly greater  tax  ability  in  the  perpetual,  than  in  a  life, 
and  still  more  than  in  a  temporary,  income.  But  this, 
again,  is  a  question  of  the  character,  not  of  the  source  of 
income. 

As  to  the  first  argument  of  Wagner,  the  primary  conten- 
tion is  true,  but  the  conclusion  unwarranted.  If,  for 
example,  A  and  B  have  each  a  personal  income  of  $iocx), 
and  A  has  in  addition  a  funded  income  of  $1000,  it  is  no 
reason  in  itself  why  A  should  pay  a  higher  rate  on  his 
funded  income.  He  simply  has  twice  the  income  that  B 
has,  and  if  his  ability  is  more  than  proportionately  increased 
thereby,  it  is  due  to  the  size  of  his  income  relatively  to  his 
needs,  as  compared  with  the  size  of  the  income  of  B  relatively 
to  his  needs.  In  determining  A's  ability  it  is  of  no  impor- 
tance that  he  is  free  to  earn  a  personal  income  in  addition 
to  his  property  income,  unless,  indeed,  we  accept  Walker's 
theory  of  potential  ability.     So  far  as  this  particular  arg^- 

^  Cf.  Meyer,  ibid,,  p.  337. 

'  To  S«x  thii  is  the>nl7  ground  for  «  differential  Ux  on  funded  incomci.  Cf, 
Crut$dlifunff  p.  514. 
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ment  is  concerned — i.  e.,  leaving  aside  other  characteristics 
of  funded  incomes — ^the  question  is  simply  one  of  the  size  of 
A's  income  as  compared  with  B's,  and  consequently  of  bis 
relative  ability.     This  question  will  be  considered  presently. 

The  position  of  Meyer  is  equally  untenable,  and,  besides, 
if  it  is  not  inconsistent  with  the  declaration  of  the  preceding 
page,  that  as  there  is  practically  no  difTerence  in  the  per- 
manency of  funded  and  unfunded  incomes  there  is  in  this 
respect  no  difference  in  ability,  it  represents,  at  least,  a  con- 
fusion of  ideas.  For  the  real  comparison  is  between  differ- 
ent sources  of  income,  whereas  with  Meyer  it  is  virtually 
between  income  and  property.  Or,  more  strictly,  his  com- 
parison is  between  those  who  have  property  but  no  income, 
and  those  who  have  neither  property  nor  income.  Be  this 
as  it  may,  it  is  quite  true  that  as  between  the  possessor  of  a 
funded  and  the  possessor  of  an  unfunded  income,  the  former 
can  continue  satisfying  his  needs,  presumably  also  his  collec- 
tive needs,  after  income  ceases,  while  the  latter  can  not.  But 
this  advantage  is  in  the  possession  of  property,  not  in  a  par- 
ticular kind  of  income ;  since  the  incomes  being  assumed  to 
have  equal  permanence  represent,  as  incomes,  equal  ability. 
But  if  the  mere  possession  of  property  gives  greater  ability  to 
pay  taxes,  it  must  exist  whether  or  not  the  property  is  yielding 
an  income,  and  must  exist  so  long  as  there  is  private  prop- 
erty ;  and  at  the  same  time  diflfer  in  degree  among  different 
property  holders  according  to  the  amount  of  property  pos- 
sessed. But  this  "ability"  could  be  reached  only  by  a 
real  tax  on  property,  and  by  such  diflTerential  rates  that  it  is 
difficult  to  see  where  they  would  stop  short  of  confiscating 
all  private  property,  or  equalizing  its  possession — ^as  com- 
pared, of  course,  with  the  non-income  receiver. 

Upon  the  whole,  then,  we  must  agree  with  Sax,  that  the 
only  reason  that  a  funded  income  gives  a  greater  ability  than 
ao  unfunded  income  is,  because  it  does  not  necessitate  the 
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same  saving  to  provide  against  future  needs.*  The  posses- 
sion of  property  may,  indeed,  have  this  same  advantage,  but 
only  in  a  very  limited  way,  since  in  most  cases  it  would  soon 
be  exhausted.  It  is  not  a  taxable  advantage.  Property 
itself  gives  a  tax  ability  not  because  it  may  be  used  to  satisfy 
future  wants,  but  because  it  has  the  power  of  yielding  a 
future  income  to  satisfy  future  wants.  This  advantage,  how- 
ever, is  limited  in  scope,  and  has  special  application  only  to 
perpetual  incomes,  for  reasons  previously  given. 

(2)  Inheritance  and  Gifts,  That  inheritance  of  property 
(including  bequests)  and  gifts  tend  to  increase  the  tax 
ability  of  the  recipient  no  one  can  safely  deny.  At  the  same 
time  it  must  be  admitted  also,  that  there  are  many  cases 
where  an  inheritance,  or  a  bequest,  carries  with  it  a  de- 
crease of  ability,  if  we  consider  the  family  as  the  taxable 
unit ;  for  with  the  inheritance  or  bequest  there  is  a  loss  of 
the  salary  of  the  head  of  the  family.*  But  so  far  as  there  is 
a  real  addition  to  the  tax  ability  of  the  recipient  it  is  not  to 
be  measured  by  the  amount  of  the  inheritance  as  in  itself  an 
additional  income,  for  I  cannot  regard  an  inheritance  as  a 
true  income.  It  may  be  a  source  of  new  income  to  the 
inheritor,  but  it  is  not  itself  income.  The  ability,  therefore, 
is  increased  only  to  the  extent  of  the  income-producing 
power  of  the  property  inherited.  This  ability  is  not  con- 
fined to  the  year  of  the  inheritance,  but  lasts  as  long  as  the 
income  from  it  lasts.  In  fine,  the  increased  ability  resulting 
from  an  inheritance  is  confined  solely  to  the  effects  of  the 
inheritance  upon  the  income  of  the  inheritor,  either  with 
respect  to  its  annual  increase  in  size  or  to  its  funded,  or 
perpetual,  character. 

The  same  holds  true  of  gifts,  particularly  of  productive 
property.     In  the  case  of  money  gifts  for  defraying  living 

*  Cf,  also  Cohn,  op,  cU,^  p.  359. 

>  Cf,  Wett,  Tki  Inhiritance  Tax,  p.  118. 


553]  ETHICAL  PRINCIPLES  OF  TAXATION  21/ 

expenses,  whether  occasional  or  continuous,  the  gift  is  justly  a 
part  of  the  annual  income.  This  is  true,  also,  of  inheritances 
or  bequests  in  the  form  of  annuities,  or  life  incomes.  If  B 
receives  from  A  $100,000,  his  ability  is  increased  just  to  the 
extent  that  A's  decreases — to  the  extent  of  the  income-pro- 
ducing power  of  the  $100,000,  no  more,  no  less.  The  ability 
that  centered  in  the  personality  of  A  now  centers  in  the 
personality  of  B. 

That  the  increased  ability  comes  gratuitiously  is  not  a 
matter  that  can  have  any  weight,  so  long  as  the  present 
property  relations  are  sanctioned  by  the  law  of  the  land.' 
All  that  justice  requires  is  that  the  government  should  ascer- 
tain the  existing  tax  ability  of  every  taxpayer.  To  tax  the 
inheritance  or  gift,  other  than  as  specified,  is  to  put  a  tax 
upon  capital,  though  not,  it  is  true,  upon  the  national  capi- 
tal.* The  tax  should  be  on  the  income,  not  on  the  property, 
if  it  is  to  be  a  tax  on  ability.  That  an  inheritance  tax  may 
be  justified  for  other  reasons,  as  compensatory  for  evaded 
taxes,  payment  for  special  services,  etc.,3  we  would  not  deny, 
but  we  cannot  agree  with  Meyer  that  a  tax  on  inheritance  is 
justified  on  the  ground  of  greater  tax  ability,^  for  this  ability 
is  amply  reached,  to  the  ends  of  justice,  by  taxing  the  income 
from  the  inheritance,  the  income  being  the  only  ground  of 
the  increased  ability. 

(3)  Monopoly  and  Quasi-rent  InconCe.  At  first  thought  it 
might  appear  that  a  difTerential  tax  rate  would  be  justified 
on  monopoly  incomes  on  the  ground  that  such  incomes 
have  a  special  tax  ability,  relatively  to  other  incomes,  since 
they  result  from  special  advantages  in  income-earning  power. 

>  Cf,  Wftgner,/tfr  ^#ii/rtf,  |],p.  588. 

'  Af  clearly  demonstrated  by  Mill.    Cj,  P^iL  E<em^  ▼,  2,  7. 
'For  a  good  snmmarj  of  argmnenta  for  apedal  tax  on  gifts  and  inheritances  tee 
Max  West,  p^.  cit^  ch.  t. 
«Me7er,i»^.<»/.,p.  359. 
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On  account  of  these  advantages,  whatever  their  source,  the 
tendency  is  to  give  the  holder  of  the  monopoly  an  additional 
income  above  the  average  of  non-monopoly  incomes*  and  so 
to  increase  his  ability  to  the  extent  of  the  monopoly  incre- 
ment of  his  income.  All  this  may  be  true.  But  this  does 
not  give  A,  with  a  monopoly  income,  a  greater  ability  than 
B  has  with  an  equal  but  non-monopoly  income,  their  condi- 
tions being  otherwise  the  same.  Both  A  and  B,  with  respect 
to  C  with  his  smaller  income,  have  the  same  relative  advan- 
tage, the  same  relative  increase  of  ability.  It  is  simply  a 
question  of  the  size  of  the  income.  On  the  mere  ground  of 
ability,  therefore,  the  tax  rate  on  A's  income  should  be  the 
same  as  that  on  B's  income.  The  fact  that  it  is  a  monopoly 
income  does  not  in  itself  give  it  greater  tax  paying  ability. 

However,  a  special  tax  on  monopoly  incomes  may  be 
justified  on  other  grounds.  All  monopolies,  whether  natural 
or  capitalistic,'  are  at  bottom  legal  or  social  creations,  and 
society  has,  therefore,  a  peculiar  claim  upon  the  increased 
ability  resulting  from  the  monopoly  increment  of  income. 
Particularly  is  this  the  case  where  the  monopoly  utilizes 
public  property,  such  as  streets,  or  is  in  any  sense  a  legal 
creation  (which  includes  capitalistic  monopolies).*  It  is 
only  justice  that  incomes  due  to  special  privileges  of  govern- 
ment should  compensate  the  government  for  them.  That 
society  should  absorb  the  full  monopoly  increment  of  income 
cannot  be  granted,  for  it  receives  back  indirectly  many 
advantages  from  the  monopoly,  as,  for  example,  from  the 
private  ownership  of  land,  or,  in  the  case  of  capitalistic 
monopolies,  from   the  concentration  of  productive  wealth 

^  Snch  we  onderttand  to  be  those  huge  corporations  where  the  concentration  of 
enormous  wealth  under  one  management  makes  possible  a  control  over  prices. 
Examples:  The  Standard  Oil  Company,  the  United  States  Steel  Corporation, 
though  both  are  partly,  also,  natural  monopolies. 

'  Which,  by  their  incorporation,  become,  in  a  sense,  legal  monopolies. 
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under  the  management  of  the  most  efficient  and  competent 
entrepreneurs. 

The  case  is  very  similar  where  the  income  is  due  to  social 
conditions  more  than  to  personal  efTort,  as  is  the  case  with 
'•  unearned  increments."  Of  this  class  "  ground  rent "  is  the 
best  example.  Here  the  "  unearned  increment " — rent — is 
peculiarly  a  social  product,  and  society  has,  therefore,  a 
peculiar  claim  upon  it.  We  are  not  prepared,  however,  to 
concede  that  society  should  claim  the  whole  of  the  unearned 
income — the  "ground  rent;"  both  because  society  indirectly 
receives  many  advantages  from  this  private  "monopoly," 
and  because  it  would  tend,  in  many  cases,  to  discourage  the 
most  efficient  use  of  the  land.  But,  in  any  case,  society 
cannot  justly  absorb  the  "unearned  increment"  of  the  past, 
or  its  capitalized  value ;  for  in  most  cases  the  rent,  to  the 
present  holders,  is  not  an  "  unearned  increment,"  but  inter- 
est on  capital  invested.  Still,  it  must  be  admitted  that 
society  has  a  special  claim  to  this  class  of  income,  not  only 
because  largely  a  social  product,  but  because  society,  as 
Henry  George  rightly  claims,'  has  a  just  claim  upon  the  soil. 
But  a  differential  tax  is  not  justified  on  the  ground  of  a 
peculiar  ability,  other  than  that  which  comes  from  the  size  of 
the  income. 

Much  the  same  conclusions  follow  with  respect  to  "  quasi- 
rent" — to  ^«^«-monopoly  income.  To  the  extent  that 
income  is  increased  by  means  of  these  "  rents  "  there  is  an 
increase  in  tax  ability,  but  the  ability  to  pay  taxes  is  not 
increased  by  the  mere  fact  that  any  part  of  the  income  has 
its  source  in  a  "  quasi-x^nt**  But  on  the  other  hand,  there 
is  not  the  same  ground  for  a  differential  rate,  or  a  special 
tax,  upon  the  income  of  ** quasi-ttnXs**  as  there  is  upon  pure 
monopoly  income,  both  because  it  results  more  from  per- 

*  Cf.  Progresi  and  Poverty^  B.  tu,  ch.  L 
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sonal  efficiency  than  from  social  causes/  and  because  such  a 
tax  would  have  a  more  immediate  and  more  direct  effect 
upon  production  and  consumption.  As  Professor  Ross 
holds,  a  tax  on  the  "consumer's  rent"  would  tend  to  lessen 
consumption  and  thereby  work  injuriously.  But  the  con- 
tention of  Professor  Ross  that  the  "  producer's  rent "  is  a 
specially  good  subject  for  taxation,  since  such  a  tax  would 
curtail  production  least,*  can  be  accepted  only  with  qualifica- 
tion. It  may  be  true  with  respect  to  monopoly  rent,  but  a 
special  tax  upon  the  *' producer's  rent,"  as  "profits "3  of  the 
entrepreneur t  would  be  in  effect  a  penalty  upon  individual 
capacity  and  efficiency  in  production,  and  would  tend  to  cur- 
tail production. 

(4)  Income  from  Speculation.  We  need  not  stop  to  dwell 
on  the  income  from  speculation.  It  does  not  differ  from 
other  income  in  its  ability-giving  power.  It  involves  large 
risks  and  may  result  in  large  returns,  and  it  is  the  size  of 
these  returns  that  determines  the  tax  ability,  so  far  as  this  is 
effected  by  income.  But  there  are  different  kinds  of  specu- 
lation, and  the  question  whether  there  should  be  a  differen- 
tial tax  upon  speculative  profits  must  be  decided  in  each 
case  according  to  circumstances.  In  some  cases,  as  in 
illegitimate  speculation,  a  special  tax  may  be  demanded  for 
police  purposes,  but  in  no  case  does  speculative  income 
cany  with  it  any  special  tax  ability.  On  the  contrary,  such 
income  tends  to  give  less  ability  on  account  of  the  possibility 
of  its  loss  in  the  immediate  future. 

Upon  the  whole,  then,  we  find  no  reason  for  holding  that 
the  ability  of  any  person  to  pay  taxes  is  affected  by  the 
source  of  his  income.  The  mistake  of  those  who  hold  to  the 
contrary  is  due,  we  think,  to  their  attaching  ability  to  the 

>  The  '^quAti-rent "  of  capital  would  be  a  partial  eKceplion. 
*Roii,  <'A  New  Canon  of  Taxation,"  in  /Wr/.  SH.  Quarts  toL  ^ 
'Sec  Walker,  /Vfii)M»/£«WM<it^,  bk.  ir,  ch.  4. 
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object  of  the  tax — the  income — rather  than  to  its  subject — 
the  person.  As  Vocke  says,  *'  The  tax  on  the  basis  of  real 
ability  knows  no  object,  but  only  a  subject  and  a  measure. 
The  subject  is  constantly  changing,  let  the  source  of  the 
income  be  where  it  will." »  In  other  words,  income  deter- 
mines ability  only  so  far  as  it  relates  to  the  satisfaction  of 
wants — future  as  well  as  present.  This  satisfaction  is  not 
influenced  by  the  source  of  income,  but  only  by  its  character 
and  size,  or  by  source  only  as  character  and  size  of  income 
are  reflected  in  the  source. 

2.  Rate  and  Character  of  Income.  By  the  character  of 
income  is  understood,  whether  it  is  permanent  and  secure, 
or  temporary  and  precarious.  Do,  now,  these  character- 
istics of  income  produce  differences  in  tax  paying  ability 
that  justify  differential  rates?  Not,  it  may  be  answered, 
the  characteristics  per  se.  From  the  viewpoint  of  income 
alone  it  is  of  no  consequence  to  ability  whether  the  income 
be  permanent  or  temporary.  If  permanent  it  pays  taxes 
permanently,  if  temporary  it  pays  taxes  temporarily.*  These 
characteristics  assume  importance  only  because  of  their  in- 
fluence upon  the  satisfaction  of  future  wants.  Mill,  for 
example,  held  that  permanent  incomes  should  be  taxed 
more  highly  than  temporary  incomes,  and  temporary  more 
highly  than  precarious,  for  the  reason  that  temporary,  and 
still  more  precarious,  incomes  have  to  make  larger  outlays 
to  provide  against  future  wants — sickness,  old  age,  etc.* 
This  is  a  very  commonly  accepted  doctrine,  and  is,  as  we 
have  seen,  the  only  ground  for  the  assumption  that  funded 
incomes  give  a  greater  ability  than  unfunded  incomes.^ 

This  position  we  believe  to  be  theoretically  sound,  for 
since  the  taxpayer  is  a  person  it  is  necessary  and  just  that 
his  future  needs  be  taken  into  consideration  in  relation  to 

>  op.  Hi.,  p.  465.  «  Cf.  Vockc,  iHd. 

'  Mill,  PolUUal  Economy t  ▼•  2,  §  4.  «  See  also  Vocke^  p.  466. 
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the  probabilities  of  this  future  means  for  their  satisfaction. 
Practically,  however,  allowance  for  future  demands  on 
present  incomes  leads  to  grave  difficulties.  To  begin  with, 
the  theory  assumes  that  every  person  who  receives  a  tem- 
porary or  precarious  income  saves  a  part  of  his  income  and 
invests  it  in  insurance,  or  otherwise,  to  provide  for  future 
wants.  Or,  if  actual  saving  does  not  take  take  place,  it  is 
presumed  that  it  ought  to  take  place.  But  admitting  that  a 
part  of  the  income  is  saved  to  provide  for  future  wants,  it 
follows  that  there  is  proportionately  less  income  to  satisfy 
present  wants,  and  therefore  less  tax  ability.  This  is  too 
self-evident  to  need  illustration.  If,  then,  such  '  savings '  are 
justified  it  follows,  on  the  ground  of  tax  ability  alone,  that 
they  should  be  exempted  from  taxation ;  or,  what  amounts 
to  the  same  thing,  that  temporary  incomes,  from  which 
savings  are  made  for  the  future,  should  be  favored  by  differ- 
ential rates.  But  it  is  believed,  that  not  only  is  such  saving 
justified  from  the  viewpoint  of  the  individual,  but  that  it  is 
sound  political  policy  to  encourage  it.  lest  the  receivers  of 
temporary  incomes  (still  more  of  precarious  incomes)  may 
become  future  public  charges. 

But  upon  what  basis  of  savings  should  such  difTerential 
rates  be  established?  To  base  them  upon  actual  savings 
would  admittedly  be  a  most  difficult  problem  in  practice. 
Accordingly,  Mill  thinks  that  "  the  next  best  thing  in  point 
of  justice "  is  "  to  take  into  account  in  assessing  the  tax, 
what  the  difTerent  classes  ou^At  to  save." '  This  we  believe 
to  be  a  very  questionable  solution  of  the  difficulty.  It 
opens  up  at  once  most  perplexing  problems.  Unless  what 
is  exempted  is  actually  saved  there  results  the  injustice  of 
what  is  virtually  regressive  taxation,  equal  incomes  being 
taxed  at  different  rates.  But  above  all,  it  raises  the  query. 
How  much  "ought"  one  to  save  from  a  temporary  and  a 

*  JhUiUal  Economy ^  t,  3,  {  4* 
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precarious  income  for  future  needs?  It  must,  of  course, 
bear  some  relation  to  the  amount  of  the  income  and  to  the 
accepted  standard  of  life.  But  whatever  the  amount  pre- 
sumed to  be  saved,  no  government  could  consistently,  or 
justly,  exempt  from  taxation  what  "ought"  to  be  saved 
unless  the  saving  was  enforced  by  compulsory  insurance,  or 
in  some  other  manner.  To  exempt  any  portion  of  a  tem- 
porary income,  on  the  assumption  that  it  is  saved  to  provide 
for  future  needs,  would  be  grossly  unjust  if  the  exempted 
income  is  squandered  on  present  pleasures.  No!  To 
accept  what  ought  to  be  saved  as  the  standard  makes  it 
obligatory  upon  the  government  to  see  that  the  actual 
corresponds  to  the  ideal. 

Nevertheless,  admitting  the  justice  and  right  of  "  savings" 
from  tempor?iry  incomes,  we  believe  that  the  theory  of  eco- 
nomic ability  requires  that  there  should  be  difTerential  rates 
in  favor  of  those  incomes  from  which  savings  are  actually 
effected.  But  we  cannot  agree  with  Mill,  that  the  basis  of 
such  rates  should  be  what  one  "  ought  to  save."  Not  that 
we  fear  any  bugbear  of  '*  paternal  socialism,"  nor  because 
we  think  the  government  would  thereby  overstep  the  limits 
of  its  functions  (for  these  we  have  seen  to  be  relative*) ;  but 
because  consideration  of  the  actual  savings  is  not  only  all 
that  is  required  by  theoretical  justice,  but  because,  in  spite 
of  the  practical  difficulties,  rates  based  upon  actual  savings, 
we  believe,  would  approximate  most  nearly  to  the  ideals  of 
justice.  Nor  is  it  any  argument  against  differential  rates  on 
temporary  incomes  that  they  pay  taxes  only  temporarily^ 
while  permanent  incomes  pay  taxes  permanently.*  The 
argument  rests  upon  the  old  fallacy  that  a  tax  is  upon  the 
income,  or  property,  not  upon  the  person,  and  that  mere 
income  is  the  measure  of  ability — a  fallacy  that  is  at  the 

*  See  anUt  pp.  26,  27  and  52. 

'  See,  for  example.  Perry,  cp,  at,,  p.  519. 
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root  of  many  false  solutions  of  tax  problems.  Once  com- 
prehend that  only  the  individual,  the  person,  can  be  the 
subject  of  a  tax  and  the  way  is  cleared  to  a  more  easy  solu- 
tion of  many  tax  problems. 

But  differential  rates,  or  exemptions,  on  account  of  the 
savings  from  temporary  incomes  for  future  needs,  involves 
or  implies  an  important  consequence :  That  it  is  the  right  of 
the  individual  to  provide  for  his  future,  and  therefore,  also, 
of  necessity,  his  present,  necessary  needs  before  he  is  under 
obligation  to  contribute  to  the  support  of  the  state.  Though 
a  debatable  question  I  believe  the  conclusion  to  be  sound, 
but  we  may  best  discuss  this  phase  of  the  question  when  we 
come  to  tax  exemptions. 

3.  Rati  and  Amount  of  Income.  Of  far  greater  import- 
ance than  the  source  or  the  character  of  income,  in  the  de- 
termination of  the  ability  of  the  taxpayer,  is  the  amount  of 
the  individual  income  received.  Normally  income  is  both 
the  means  by  which  we  satisfy  our  economic  wants  and  the 
source  of  our  tax  contributions.  The  ability  to  pay  taxes  b, 
therefore,  conditioned  by  the  ability  to  satisfy  our  personal 
wants,  but  this  latter  ability  in  turn  is  necessarily  conditioned 
by  the  amount  of  income  at  our  disposal.  Clearly,  then,  the 
amount  of  taxes  that  one  can  pay  is  conditioned  by  the 
amount  of  his  income,  other  conditions  remaining  equal. 
This  no  one  will  deny.  But  we  have  found  that  justice  re- 
quires that  taxes  should  be  based  upon  relative  ability,  that 
the  burden  should  be  equal;  or  that  such  portion  of  each 
income  should  be  taken  for  taxes  as  will  leave  the  same 
relative  ability  to  satisfy  wants  after  as  before  the  tax. 
Hence  the  first  principle  of  justice  in  the  distribution  of  the 
tax  is  that  taxes  should  be  imposed  in  proportion  to  the 
ability  to  pay.  But  ability,  we  have  said,  is  relative  to  the 
amount  of  income.  The  question  before  us,  therefore,  comes 
to  this :  In  what  ratio  must  incomes  be  taxed,  with  respect 
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to  their  size,  in  order  that  the  tax  may  be  proportional  to 
ability — ^that  a  relative  equality  in  taxation  may  be  estab- 
lished? 

The  answer  to  this  question  is  by  no  means  a  simple  one 
Indeed,  to  determine  what  portions  of  incomes  of  different 
sizes  must  be  taken  as  a  tax,  in  order  to  effect  a  true  pro- 
portion according  to  ability,  is  perhaps  the  most  difficult 
problem  within  the  whole  field  of  tax  distribution.  It  is 
certainly  a  crucial  problem,  and  its  answer  supplies  the  basic 
principle  of  just  taxation — the  just  rate  of  taxation  on  in- 
come. This  has  no  reference  to  an  income  tax.  By  income 
we  mean  the  total  income  of  the  individual,  whatever  may  be 
its  source.  There  may  without  any  injustice  be  different 
rates  on  diflTerent  species  of  income,  or  property,  either  for 
administrative  purposes  or  otherwise.  The  question,  how- 
ever, is :  What  should  be  the  average  rate  for  the  total  income 
if  taxation  is  to  be  according  to  ability?  In  other  words, 
In  what  measure  does  ability  vary  with  the  size  of  the  income? 
The  idea  of  absolute  equality  in  taxation  being  excluded, 
except  in  communistic  or  socialistic  societies,  we  have  left 
the  possibilities  that  ability  varies  regressively,  proportion- 
ally, progressively,  or  degressively  with  income.  But  re- 
gressive taxation — an  increasing  rate  with  a  decreasing 
income — ^is  not  less  absurd  than  the  idea  of  absolute  equality, 
and,  in  fact,  is  contended  for  by  no  one ;  though  particular 
forms  of  regressive  taxes  are  found  in  all  countries,  and  are 
not  necessarily  inconsistent  with  justice.  Degressive  taxa- 
tion— proportional  on  all  income  above  a  fixed  limit,  pro- 
gressive backwards  from  the  same  limit — is,  in  effect,  a  mild 
form  of  progression,  being  a  decreasing  progression  on  the 
total  income  until  the  rate  becomes  practically,  though 
never  theoretically,  proportional.  It  rests,  however,  upon 
somewhat  different  grounds  from  the  progressive  tax  and 
arises  from  exemptions,  and  may,  therefore,  better  be  con- 
sidered in  connection  with  universality  in  taxation. 


226  JUSTICE  IN  TAXATION  [562 

We  have  left,  therefore,  proportional  and  progressive  tax- 
ation, and  the  problem  is  to  determine  which  of  these  plans 
most  fully  realizes  equality  in  taxation — ^taxation  propor- 
tional to  ability.  It  will  not  be  necessary,  for  our  purpose, 
to  go  into  an  extended  discussion  of  every  phase  of  pro- 
portional and  progressive  taxation,  but  we  may  say  in 
general,  that  conclusions  respecting  either  system  de- 
pends upon  our  theory  of  the  state,  our  conception  of  the 
ethical  basis  of  taxation,  and  not  less  upon  consistent  and 
logical  deductions.'  In  general,  those  who  uphold  the  pro- 
tective theory  of  the  state  and  the  benefit  theory  of  taxation 
advocate  proportional  taxation,  while  supporters  of  what  has 
here  been  called  the  ethical  theory  of  the  state,  and  of  the  abil- 
ity theory  of  taxation,  tend  to  the  advocacy  of  progressive  tax- 
ation.* To  the  former  class  belong  the  English,  the  French 
and  the  earlier  German  economists ;  to  the  latter,  the  later 
German  economists  and  those  who  have  come  under  their 
influence. 

(i)  Proportional  Taxation.  Proportional  taxation  is,  I 
think,  the  logical  tendency  of  the  protective  theory  of  the 
state  and  of  the  benefit  theory  of  taxation,  for  these  theories 
put  a  property  value  upon  the  protection  and  assume  that 
the  benefit  of  the  protection  is  proportional  to  the  property, 
or  revenue,  "enjoyed  under  the  protection  of  the  state." 
At  the  same  time  the  conclusion  is  little  more  than  tauto- 
logical. If,  however,  we  assume  as  would  seem  to  be  quite 
as  true,  that  the  benefit  of  the  protection  has  a  proportion- 
ately greater  value  for  the  poor  than  for  the  rich,  relatively 
to  their  incomes,  regressive  taxation  would  be  the  logical 

'  For  a  careful  rcTiew  of  the  reladon  of  tax  rates  to  the  basia  of  taxation,  tee 
Seligman,  Fro^nsivt  Taxation, 

'  Ezceptioof  are,  in  the  main,  due  to  a  confusion,  or  to  an  unconscious  identi- 
fication of  the  ability  and  benefit  theories,  or  to  considering  the  tax  from  the  1 
point  of  income  instead  of  the  person. 
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consequence/  If,  on  the  other  hand,  we  regard  the  benefits 
of  government  as  measured  by  the  subjective  sacrifice 
occasioned  by  the  loss  of  satisfactions  on  account  of  the  tax, 
progressive  taxation  would  seem  to  be  the  logical  result, 
since  the  intensity  of  the  unsatisfied  wants  would  decrease 
as  incomes  increase.  If  cost  of  service,  instead  of  value  of 
service  were  considered  as  the  basis  of  the  tax,  I  am  inclined 
to  believe  that  regressive  taxation  would  be  logically  de- 
manded.* But  the  fact  is  that  the  benefit  theory  affords  no 
fixed  basis  for  determining  the  rate  of  taxation.  The  ad- 
vantages of  government  are  qualitative,  and  therefore,  as 
Professor  Seligman  says,  **  quantitatively  immeasurable."  3 

But  we  have  already  discarded  the  benefit  theory  of  taxa- 
tion, and  have,  therefore,  to  consider  proportional  rates  only 
in  their  bearing  upon  the  relative  "ability"  of  taxpayers. 
The  question,  therefore,  is,  Is  ability  proportional  to  in- 
come? But  few  economists  of  note  answer  the  question  in 
the  affirmative.^  With  those  who  do,  either  the  benefit 
theory  is  lurking  in  the  background,  or  else  ability  and  in- 
come (or  property)  are  assumed  to  be  equivalents  ^ — income, 
n^  the  person,  being  regarded  as  the  subject  of  the  tax. 
Marzano,  for  example,  writes :  *'  I  firmly  maintain  that  the 
proportional  tax  is  consonant  with  justice,  for  the  simple 
reason  that  the  contributive  faculty,  of  which  income  is  the 
concrete  and  actual  expression,  does  not  increase  otherwise 
than  in  proportion"   (1.  ^.,  to  income).*    This,  indeed,  is 

'  €/.  Roicher,  c^,  cU.,  p.  191 ;  Mill,  P^U/.  Econ.^  y,  2,  {  2;  Parieo,  Traiii  da 
ImpdtSt  i,  p.  87;  Menier,  op,  cii*^  p«  215. 

'  Cf»  Madam  Royer,  op,  cif.,  pp.  36-7.    Per  contra,  Sismondi,  op,  cU,,  p.  155. 

*Pr^essive  Taxation,  p.  85.  *  Cf.  Seligman.  ihid,^  pp.  I50-3. 

'See,  for  example,  Parieo,  Traiti  da  Impdts,  vol.  i,  p.  134,  for  both  defecti» 
The  same  erron,  Ithiolc,  are  also  found  in  L^on  Say  and  Leroy-Beaulieu. 

*  Marzano,  Compendia  di  ScUnna  dtlU  Finanu,  p.  122.  So,  likewise  Baer: 
^  n  criterio  per  giudicare  della  parita  delle  condizione,  o  di  loro  rapporto  in  pin  o 
meno,  non  puo  essere  altro  che  quello  dell'  importanza  delle  sottanze,  dell'  avere, 
di  beni  che  si  posseggono."     Op.  Hi,,  p.  19. 
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really  the  only  logical  argument  for  a  proportional  tax,  from 
the  view-point  of  ability.  But  it  is  either  a  petitio  principii^ 
or  it  is  tautological.  Income  and  ability  are  made  inter- 
changeable. No  consideration  is  given  to  the  personalis  of 
the  taxpayer,  to  the  relation  between  income  and  wants. 

This  criticism  is  seemingly  forestalled  by  Marzano  in  the 
further  argument,  that,  since  the  demand  of  advancing 
civilization  increases  wants  in  the  same  proportion  that  in- 
come increases,  the  tax  should  be  proportional.'  By  impli- 
cation the  satisfaction  of  wants  measures  ability,  but  the 
wants  are  assumed  to  increase  proportionately  with  income, 
and  so,  also,  is  ability.  The  argument  is  specious,  but  not 
sound.  It  is  far  truer,  I  believe,  that  with  -advancing  civili- 
zation wants  increase  at  a  more  rapid  rate  than  income  or 
wealth  increases.  Wants  increase  directly  with  education 
and  culture,  with  moral  and  spiritual  growth,  but  while  it  is 
true  that  the  development  of  these  is  very  largely  condi- 
tioned by  the  growth  of  wealth  (and  so  of  income),  it  is  not 
true  that  their  development  is  necessarily  directly  propor- 
tional to  the  growth  of  wealth.  Rather  do  they  develop 
progressively.  Hence,  wants  thus  viewed  in  their  relation 
to  income  would  seem  to  demand  regressive  rather  than 
proportional  taxation. 

But  if  by  "  wants  "  Marzano  means  "  efficient  wants  "  his 
argument  is  not  less  inefTective.  It  is  true,  in  that  case,  that 
the  power  of  satisfying  our  personal  wants  increases  propor- 
tionately with  income,  but  ability  is  not  merely  a  question 
of  the  relation  of  income  to  the  satisfaction  of  personal 
wants.  Ability  to  pay  taxes  has  reference  to  the  relative 
ability  to  satisfy  personal  and  collective  wants,  as  compared 
with  the  like  ability  of  others.  Because,  then,  if  there  were 
no  taxes  our  ability  to  satisfy  our  increasing  personal  wants 
would  be  proportional  to  our  increasing  income,  it  does  not 
^  Cf.  Manano,  pp.  124-5. 
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follow  that  our  ability  to  pay  taxes  maintains  the  same  pro- 
portion. For,  while  wants  increase  with  advancing  civiliza- 
tion, and  "  efficient  wants  "  with  increasing  income,  collective 
wants — the  demand  for  efficient  government — increase  in 
even  greater  proportion,  become  of  their  relatively  greater 
importance.  Hence,  from  this  point  of  view  the  tendency 
would  be  towards  a  progressive,  rather  than  a  proportional 
tax.  However,  the  question  of  ability  is  not  a  question  of 
increasing  wants  with  growth  in  civilization,  and  consequent 
increase  of  incomes,  but  whether,  under  existing  conditions, 
ability  increases  proportionately  with  income.  This  can  be 
maintained  only  by  the  first  argument  of  Marzano,  the  inval- 
idity of  which  we  have  pointed  out  above.  Besides,  though  our 
individual  wants  increase  with  the  increase  of  our  individual 
incomes,  or  our  wealth,  our  collective  wants  increase  in  an 
even  greater  ratio.  Or,  apart  from  the  question  of  the  value 
of  life,  which  may  be  assumed  to  be  the  same  for  all,  our 
wants,  deprived  of  satisfaction  on  account  of  the  tax,  become 
of  relatively  less  importance  as  our  wealth  increases,  as  com- 
pared with  the  wants  of  government.  Hence,  from  this 
view-point  the  relative  ability  of  large  and  small  incomes  is 
evident.  We  shall,  however,  consider  this  phase  of  the 
question  more  fully  in  connection  with  progressive  taxation. 

The  weakness  of  the  argument  for  proportional  taxation, 
as  a  logical  deduction  of  the  theory  of  ability,  is  brought  out 
very  clearly  in  the  fact  that  the  most  influential,  and  to  their 
advocates  the  most  decisive,  arguments  result  from  inconse- 
quential reasoning,  or  specters  of  the  imagination.  For  the 
most  part  these  arguments  take  the  form  of  objections  to  a 
progressive  tax ;  on  the  ground  that  it  is,  "  inquisitorial,''  is 
"  robbery,"  is  *'  socialistic,"  is  "  inhuman,"  is  "sentimental," 
is  "arbitrary,"  etc.,  etc.  With  such  an  abandonment  of 
reason  argument  is  impossible. 

There  is,  however,  one  argument  that  perhaps  deserves 
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more  consideration.  It  is  not  the  result  of  fright  at  a 
"  specter/*  but  is  nevertheless  a  clear  type  of  the  incon- 
sequences of  reasoning  by  a  complete  shifting  of  premises. 
I  refer  to  the  leave-them-as-you-find-them  argument  for  pro- 
portional taxation — no/i  me  tangere.  This  is  one  of  the  most 
common,  and  has  been,  perhaps,  the  most  telling,  argument 
for  proportional  taxation,  but  it  has  nothing  whatever  to  do 
with  the  theory  of  ability.  If  the  argument  has  any  applica- 
tion at  all  it  is,  as  Neumann  says,  in  the  give-and-take  theory 
of  taxation,'  and  only  in  the  persistence  of  the  benefit  theory 
does  it  find  any  place  in  the  theory  of  ability.  The  argu- 
ment, too,  presumes  that  property,  not  income,  is  the  source 
of  the  tax,  and  is  closely  allied  with  the  economic  doctrine 
of  laissez-faire.  Moreover,  the  primary  premise  is  itself 
false.  Noli  me  tangere  is  no  more  a  function  of  government 
in  taxation  than  it  is  to  level  all  fortunes.  A  tax  necessarily 
affects  the  distribution  of  wealth  through  its  influence  upon 
the  savings  from  income,  and  the  cessation  of  taxes  (assum- 
ing that  government  would  still  exist)  would  favorably 
a£fect,  upon  the  whole,  the  accumulations  of  the  rich  more 
than  of  the  poor.  A  government,  then,  has  done  its  duty 
when  it  distributes  the  tax  according  to  the  ability  to  bear  it, 
although  it  incidentally  and  indirectly  affects  the  distribution 
of  wealth  even  though  this  end  is  not  directly  aimed  at.*  Still, 
a  government  may  not  overlook  the  economic  effects  of  a 
tax,  for  when  these  become  ruinous  it  is  evidence  that  the 
tax  is  not  based  upon  ability  to  bear  it,  and  is  therefore 
unjust.3  But^ proportional  taxes  may  affect  the  distribution 
of  wealth  in  the  same  manner  as  progressive  taxes,  though 
by  no  means  in  the  same  degree. 

Passing  over  these  irrelevant  arguments  for  proportional 
taxation,  the  question  whether  a  tax  proportional  to  income 

'  NeumaDD,  Die  Prcgnssivstemr^  p.  loi. 

*  Cf.  Neumann,  ibid,  'See  chapter  iii. 
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is  a  tax  proportional  to  ability  may  be  considered  from  two 
points  of  view — objectively  and  subjectively.  Objectively, 
it  is  a  question  of  the  relative  importance  of  public  and 
private  needs  satisfied  by  increasing  incomes ;  subjectively,  it 
is  a  question  of  the  relative  sacrifice  endured  by  the  posses- 
sors of  large  and  small  incomes  through  the  payment  of  the 
tax.  In  the  former  case,  relative  ability  is  determined  by  the 
relative  importance,  objectively  considered,  of  the  needs 
unsatisfied  because  of  the  tax ;  in  the  latter  case,  relative 
ability  is  determined  by  the  subjective  intensity  of  the  same 
marginal,  unsatisfied  wants.  As  the  question  leads  at  once 
to  progressive  taxation,  it  will  be  considered  in  that  connec- 
tion. The  disproof  of  proportional  taxation  based  oa  ability 
is  the  proof  of  progression. 

(2)  Progressive  Taxation.  That  the  principle  of  taxation 
according  to  ability  leads  logically  and  inevitably  to  a  pro- 
gressive rate  is  recognized  by  most  economists  who  accept 
ability,  or  its  assumed  equivalent— equality  of  sacrifice — as 
the  just  basis^of  taxation.  Some,  however,  like  Mill  and 
Vocke,  accept  the  principle  of  progression  only  in  its  modi» 
fied  form  of  degression — ^a  proportional  rate  on  the  "  clear  " 
income.'  Others,  like  Seligman,  Pescatore  and  Walker, 
while  accepting  the  principle  of  progression  theoretically,  as 
the  only  logical  outcome  of  the  ability  basis  of  taxation, 
question  whether  it  can  be  justly  applied  in  practice  on 
account  of  the  practical  difficulties  in  the  way  of  its  execu- 
tion.* 

Upon  what,  then,  does  this  consensus  of  opinion  rest?  In 
brief,  upon  the  conviction  that  ability  to  pay  taxes  increases 
faster  than  income  increases.  But  what  is  the  ground  of  this 
conviction,  if  it  is  anything  more  than  a  mere  sentiment,  or  an 

1  Mill,  PoliU  Econ»,  y,  3,  3;  Vocke,  cp.  ^i/.,  pp.  472-9. 

'Sdigman,  Pr^tssive  TaxtUion^  p.  199;  Peicatore,  La  Leigica  delU  Imp§9i^ 
pp.  23-5;  Walker,  Political  Economy ^  p.  500. 
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ipse  dixit  f  It  rests  upon  both  objective  and  subjective  con- 
siderations.    Let  us  note  the  latter  first. 

Subjectively t  then,  a  tax  is  assumed  to  be  proportioned  to 
ability  when  it  effects  an  equality — "equivalence" — of  sacri- 
fice ;  when  the  holder  of  a  small  income  feels  the  sacrifice 
occasioned  by  his  tax  just  as  much,  but  no  more,  than  the 
holder  of  a  large  income  feels  the  sacrifice  occasioned  by  his 
tax.  But,  so  it  is  maintained,  such  an  ''  equality  of  sacri- 
fice "  is  not  obtained  by  the  giving  up  of  proportional  parts 
of  incomes  of  different  sizes.  For,  in  satisfying  our  wants 
the  most  intensive  wants  are  always  the  first  to  be  satisfied, 
and  with  increasing  incomes  wants  will  be  satisfied  of  ever 
decreasing  intensity ;  so  that  the  marginal  utility  of  the  want 
satisfied  with  the  last  increment  of  a  large  income  has  a  less 
intensity  than  the  marginal  utility  of  the  want  satisfied  with 
the  last  increment  of  a  small  income.  Or,  what  amounts  to 
the  same  thing,  the  wants  sacrificed  on  account  of  the  tax  are 
always  the  least  intensive  wants,  but  the  marginal  wants  sacri- 
ficed on  account  of  the  tax  increase  in  intensity  as  incomes 
decrease  in  size — the  obverse  of  the  fact  that  with  increasing 
incomes  wants  of  decreasing  intensity  are  satisfied.  Hence, 
the  taking  of  proportional  parts  of  unequal  incomes  neces- 
sarily does  not  effect  a  proportional  sacrifice.  Therefore,  a 
progressive  rate  is  essential  to  realize  a  true  proportion,  the 
rate  gradually  increasing  as  incomes  increase. 

As  put  by  Meyer  the  argument  is,  that  "  the  proportional 
tax  (Dcr  gleiche  Steuerbetrag)  occasions  a  so  much  larger 
sacrifice  the  smaller  the  income  from  which  it  is  borne, 
because  the  smaller  the  income  the  more  intensive  are  the 
needs  which  are  deprived  of  the  means  of  satisfaction,  and 
the  average  intensity  of  the  needs  attaining  satisfaction  is 
put  off  to  an  ever  greater  distance." '     Hence  to  equalize 

^  Meyer,  9p.  cit^  p.  331.    Meyer  adYancet  another  argament  for  ptogienipa 
taxation  that  it  closely  allied  with  hit  argument  for  differential  ratet  on  fnnd^d 
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the  intensities  there  must  be  a  progressive  rate.  So,  like- 
wise, it  is  held  by  Wagner :  "  That  it  is  statistically  probable 
that  ability  increases  faster  than  income,  because  with  in- 
creasing income  there  is  an  ever  larger  quota  of  free  income 
left  over,  which  is  not  held  for  the  satisfaction  of  subsistence 
needs,  therefore  for  needs  satisfied  with  much  greater  diffi- 
culty,'* ^  larger  portions  of  small  incomes  and  smaller  portions 
of  large  incomes  being  used  to  provide  for  the  necessities — 
food;  clothing,  shelter.  Hence  the  necessity  of  a  progressive 
rate.  So,  too,  Neumann  reaches  the  same  conclusion  from  a 
slightly  different  point  of  view.  In  the  first  place  ability  is 
identified  with  sacrifice,  since,  like  sacrifice,  it  increases 
either  as  one  imposes  labor  upon  himself  or  as  he  denies 
himself  enjoyments  and  satisfactions — "  the  sacrifice  of  toil 
and  of  renunciation."'  Such  sacrifices  are  imposed  by 
taxes.  Nevertheless,  ability  to  pay  taxes  is  not  propor- 
tioned to  income,  as  there  are  other  sacrifices  that  must  be 
taken  into  consideration — expenses  for  food,  clothing,  cul- 
ture, care  and  support  of  the  family,  etc.,  etc.  These  latter 
sacrifices  increase  progressively  as  incomes  decrease. 
Hence,  a  progressive  rate  with  increasing  incomes  is  neces- 
sary in  order  that  the  tax  may  "  occasion  equal  efforts  and 
sacrifices  over  against  other  needs."  ^ 

In  spite  of  the  weight  of  authority  in  its  behalf  and  the 
dictum  of  Neumann,  **  that  it  is  only  through  a  consideration 
of  the  sacrifice  imposed  that  the  measure  of  ability  first  con- 
tains definite  form  and  becomes  useful  for  a  tax  system,"  ^ 

incomes.  It  is,  that  with  larger  incomes  there  is  greater  power  of  accmnulation  of 
property;  that,  therefore,  they  should  be  taxed  more  highly,  the  property  adding 
to  the  ability  as  in  the  case  of  funded  property.  The  argument  contains  the  same 
fallacy  as  that  for  a  differential  rate  on  funded  incomes.  (An/e,  pp.  213-216.) 
Or,  if  it  be  presumed  thst  the  accomnlation  of  a  large  property  increases  the 
income,  the  argument  is  not  to  the  point 

*  Wagner,  c^.  Hi,,  p.  457. 

'  Die  Progressive  Einkommensteuer,  p.  6a.        *  Ibid.,  p.  63.        *  JHd.^  p.  62« 
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the  sacrifice  theory  of  progression  is  not  to  us,  we  confess, 
altogether  convincing.  Indeed,  the  argument  appears  to  be 
a  non  sequitur.  Because  we  satisfy  our  wants  in  the  order 
of  their  decreasing  intensity,  or  with  large  incomes  satisfy 
less  intensive  wants  than  with  small  incomes,  and  in  the  case 
of  a  tax  sacrifice  the  least  intensive  of  our  wants,  it  does  not 
follow  that  proportional  parts  of  incomes  of  different  sizes 
will  not  effect  equivalent  sacrifices ;  that,  for  example,  a  3 
per  cent  tax  on  A*s  income  of  $10,000  is  not  felt  by  him 
exactly  the  same  as  a  3  per  cent,  tax  on  B's  income  of 
$1,000  is  felt  by  him.  If  the  income  of  A  were  suddenly 
reduced  from  $10,000  to  $1,000  and  the  income  of  B  raised 
from  $1,000  to  $10,000,  then  A  would  feel  a  3  per  cent  tax 
on  $1,000  proportionately  more,  and  B  a  3  per  cent  tax  on 
$10,000  proportionately  less  than  they  felt  the  3  per  cent 
tax  on  their  former  incomes.  But  this  does  not  foUow  when 
the  state  of  mind  of  A  is  compared  with  that  of  B,  for  what 
is  to  A  a  necessity  is  to  B  a  luxury.  Really,  comparison 
between  them  is  impossible. 

Above  all  is  our  contention  true  if,  with  Mill  and  Vocke, 
we  exempt  the  necessities — the  minimum  of  subsistence — 
and  apply  the  rate  only  to  the  clear  income ;  an  exemption, 
as  we  shall  show  later,  is  the  logical  consequence  of  the 
ability  theory.  Moreover,  necessities  are  in  a  class  by  them- 
selves. Comparison  between  them  and  other  wants  is  on 
a  par  with  a  comparison  between  the  indefinite  and  the 
definite,  or  in  their  extremes,  between  the  infinite  and  the 
infinitesimal.*  Apart,  then,  from  the  question,  whether  the 
ideal  aim  of  taxation  is  the  production  of  equivalent  in- 
tensities of  feeling  on  account  of  the  tax  (a  somewhat  ques- 
tionable ideal),  there  can  be  no  subjective  proof  of  the 
realization  of  this  equivalence.  Subjectively,  we  cannot  tell 
whether  it  would  be  attained  by  a  proportional,  a  progres- 

» Cf.  Sax,  Du  Pro^euivsUtur^  p.  8$. 
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sive,  or  a  degressive  rate.     We  are  dealing  with  the  *'  quan- 
titatively immeasurable." 

In  spite  of  this  difficulty  both  Wagner  and  Neumann, 
while  accepting  ability  as  the  true  basis  of  taxation,  find 
their  proof  for  progression  only  by  interpreting  ability  in 
terms  of  subjective  sacrifice.  On  the  other  hand,  Meyer, 
who  makes  sacrifice  the  basis  of  the  tax,  determines  the  rate 
(which  he  finds  should  be  progressive)  by  interpreting  the 
sacrifice  in  terms  of  objective  economic  conditions — of 
objective  ability.  So,  likewise.  Sax  declares  that  no  definite 
results  can  be  attained  by  the  sacrifice  theory,  as  all  we  can 
say  of  feelings  is  that  one  is  greater  or  less  than  another, 
but  not  how  much  greater  or  less.'  But  Sax  does  not  him- 
self escape  the  difficulty  as  easily  as  he  imagines.  He 
prides  himself,  as  we  have  seen,  upon  escaping  the  dilemmas 
of  the  sacrifice  theory  (and  also  of  the  ability  theory)  by  his 
theory  of  marginal  utility,  applicable  alike  to  collective  and 
to  private  wants.  From  the  fact  that  as  incomes  increase 
there  is  both  a  decreasing  utility — a  decreasing  intensiveness 
— in  the  wants  satisfied,  and  at  the  same  time  an  increasing 
utility,  with  respect  to  their  extensiveness,  it  is  concluded 
that  finally  the  extensiveness  of  the  utilities  becomes  so 
great  that  their  decreasing  intensiveness  is  practically  in 
inverse  proportion  to  the  increase  of  income ;  and  that,  but 
for  their  extensiveness  it  would  be  more  than  an  inverse 
proportion.'  But  in  changing  from  the  conception  of  sacri- 
fice to  that  of  marginal  utilities.  Sax  has  not  changed  the 
principle  in  the  least.  He  is  still  dealing  with  subjective 
states  of  feeling.  These  marginal  utilities  are  precisely  what 
the  sacrifice  consists  of.  To  effect  an  "equivalence"  of 
these  utilities — these  subjective  feelings — is  not  a  whit  differ- 
ent from  effecting  an  **  equivalence  "  of  sacrifice. 

Hence,  in  the  determination  of  the  question  of  rates,  the 

*  C/,  S«X,  Dif  Pre^tsHvsteuer,  p.  83.  »  Sax,  iHd.^  p.  86. 
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theory  of  Sax  has  to  meet  with  practically  the  same  diffi- 
culties that  are  to  be  met  with  in  the  sacrifice  theory,  and  he 
solves  the  problem  exactly  as  Meyer  solved  it — by  an  appeal 
to  objective  standards,  to  the  general  agreement  among 
men»  and  to  the  observation  of  the  effects  of  feelings  in 
economic  exchange/  True,  the  objective  conditions  are 
supposed  to  be  the  expression  of  the  subjective  feelings,  or 
subjective  feelings  to  be  induced  by  objective  conditions ;  so 
that  in  determining  the  tax  rate  the  government  has  but  to 
observe  the  effect  upon  feelings  of  objective  conditions  and 
relations,  and  then  so  arrange  the  rate  that  these  relations 
will  produce  the  desired  subjective  efTect— equivalence  of 
feelings  «=s  equivalence  of  sacrifice. 

But  with  all  of  the  **  observation  "  of  the  effect  of  feelings 
upon  economic  exchange,  no  government  can  tell  whether  a 
tax  proportional  to  income  will  produce  equivalent  feelings ; 
not  only  for  the  reason  already  given,  to  wit:  that  the  fact 
that  with  increasing  incomes  the  marginal  utilities  satisfied 
are  of  constantly  decreasing  intensity— of  constantly  de- 
creasing utility — is  no  proof  that  the  loss  of  a  portion  of 
these  utilities  to  A,  with  a  large  income,  would  not  be  the 
same  to  him  as  the  loss  of  the  same  proportion  would  be  to 
B,  with  a  small  income ;  but  also  from  the  fact,  as  well  pointed 
out  by  Sax,  that  we  must  take  account  of  the  extensiveness 
as  well  as  the  intensiveness  of  the  marginal  utilities  sacrificed. 
Even  if  a  "  more  or  less  "  could  be  determined,  the  theory 
affords  no  way  of  determining  how  much  more  or  less,  or 
the  rate  of  the  progression ;  for  I  cannot  agree  that  collective 
wants  are  determined  in  exactly  the  same  way  as  are  the 
private  wants.* 

It  has  remained  for  the  Dutch  economists,  firmly  adhering 
to  the  sacrifice  theory,  and  to  progression  as  its  logical  con- 

'  Stz,  Die  PrtfgressivsUuir,  p.  85. 

'  C/.  Neuxnann,  DU  Stiuem  und  das  dffenilicht  Iniernft,  pp.  190-aoa 


573]  ETHICAL  PRINCIPLES  OF  TAXATION  237 

sequence,  to  reduce  the  rate  of  progression  to  a  fixed  rule — 
to  a  mathematical  formula — but  their  scientific  exactness  is 
purely  an  affair  of  the  imagination.  As  we  have  seen,  they 
attempt  to  solve  the  problem  by  the  ingenious  but  deceptive 
device  of  taking  two  series  of  numbers  and  assuming  that 
they  correspond  respectively  to  the  decreasing  utility  of  in- 
creasing increments  of  income,  and  the  decreasing  utility  of 
increasing  increments  of  the  tax,  such  as  would  result  from 
proportional  taxation.  This,  it  is  assumed,  would  show  an 
unequal,  or  a  disproportionate,  sacrifice.  All  that  there  is 
to  do  then  is  to  so  change  the  series  as  to  produce  a  rate 
that  will  equalize  the  marginal  utilities  of  the  tax  on  differ- 
ent incomes,  or  equalize  the  sacrifice  occasioned  by  the  tax. 
But  as  there  is  absolutely  no  reason  for  choosing  one  series 
rather  than  another,  any  result,  any  rate  of  taxation,  is 
theoretically  possible  according  to  this  theory.  This  Cohen- 
Steuart  admits,  but  his  own  attempted  refinement  of  the 
theory  by  assuming  that  the  truth  lies  in  the  mean  between 
two  extremes,  is,  as  both  Professors  Sax  and  Seligman  have 
shown,'  equally  groundless,  equally  imaginary.  It  is  all 
guess  work,  all  groundless  hypothesis.  Hence  the  rule  for 
progression :  "  Arithmetical  increase  of  the  rate  with  geomet- 
rical increase  of  the  income  up  to  a  definite  point  when  pro- 
gression is  replaced  by  proportion,"  •  is  purely  chimerical, 
and  therefore  wholly  without  value. 

Upon  the  whole,  then,  the  sacrifice  principle  does  not 
appear  to  throw  much  light  upon  the  theory  of  rates.  In- 
evitably appeal  must  be  made  to  objective  standards,  to  ob- 
jective economic  conditions  and  relations.  Even  if  *'  equiv- 
alence of  feeling  "  is  the  ideal  of  justice  in  taxation,  it  is  a 
purely  abstract  ideal.     A  government  has  fulfilled  its  obliga- 

'  Sax,  Du  PrcgrasivsteMir^  p.  59  et  stg,;  Seligman,  Pr^essivi   TaxatUth 
pp.  184-5- 
*  Quoted  from  Seligman,  Ibid.^  p.  188. 
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tions  in  the  just  distribution  of  the  tax  burden  when  it  has 
proportioned  the  tax  according  to  the  ability  of  the  tax- 
payer, as  this  ability  is  determined  by  objective  facts,  objec- 
tive economic  conditions  of  the  taxpayers.  We  may  grant 
that  such  a  tax  may,  and  in  a  very  general  way  will,  produce 
an  equivalence  of  subjective  feelings.  But  the  fact  remains 
that  the  point  of  view  of  the  government  is  that  of  relative 
objective  ability ;  that  is,  ability  as  determined  by  the  econ- 
omic means  for  the  satisfaction  of  public  and  private  needs, 
their  relative  importance  being  taken  into  consideration. 
Such  a  conception  of  ability  and  our  obligation  to  pay  taxes 
is  founded  upon  the  nature  of  the  state.  It  is,  as  we  have 
seen,  of  a  distinctively  ethical  connotation.  This  granted, 
What  rate  of  taxation  follows  as  a  logical  consequence? 
That  is,  A  and  B  having  incomes  of  different  sizes,  what 
portions  of  their  incomes  ought  each  to  contribute  to  the 
support  of  the  state,  on  which  their  social  and  civilized  ex- 
istence depends?  If  A  has  ten  times  the  income  of  B,  ought 
he  to  contribute  ten  times  as  much?  Is  his  ability  ten  times 
as  great?  To  me  the  question  is  essentially,  at  least  funda- 
mentally, ethical.  But  it  is  a  question  of  practical  ethics. 
It  involves,  nay  it  cannot  escape,  consideration  of  the  rela- 
tive economic  conditions  of  A  and  B ;  nor,  again,  the  effect 
of  a  tax  upon  their  relative  economic  conditions.  Imme- 
diately the  problem  has  an  objective  reference ;  ultimately,  a 
subjective  reference.  That  is  to  say,  immediately  it  is  a 
question  of  the  true  relation  between  economic  means  and 
objective  economic  conditions ;  while  ultimately  it  is  a  ques- 
tion of  the  relative  importance,  or  character,  of  the  wants 
satisfied  by  the  economic  means,  or  the  relative  importance 
of  the  needs  of  which  the  economic  conditions  are  the 
expression.  Immediately  and  objectively  it  has  to  do  with 
economic  conditions;  ultimately  and  subjectively  with  the 
importance  of  these  relations  in  their  bearing  upon  the  pur- 
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poses  of  life.  A  government,  however,  must  find  its  rules 
for  guidance  in  the  objective  conditions,  in  accordance  with 
a  standard  that  represents  the  consensus  of  opinion  as 
moulded  by  the  moral  sense  of  mankind;  by  the  habit, 
customs,  and  ideals  as  reflected  in  social  institutions ;  by  the 
degree  of  culture  and  civilization  attained  and  by  the  econ- 
omic status  of  the  society  in  question. 

Now  by  common  consent  wants  are  divided,  in  a  very 
general  way,  into  necessities,  comforts  and  luxuries,  and  by 
common  observation  we  learn  that  there  is  a  certain  corres- 
pondence between  the  satisfaction  of  each  of  these  grades  of 
wants  and  the  amount  of  disposable  income ;  or,  that  with 
different  amounts  of  income  we  provide  ourselves  with  dif- 
ferent classes  of  economic  goods,  and  thereby  with  the  cor- 
respondingly diflTerent  grades  of  enjoyment,  of  which  the 
economic  goods  afford  the  means.  By  common  consent, 
too,  the  necessities  are  deemed  of  the  most,  the  luxuries  of 
the  least  relative  importance,  not  alone  from  the  viewpoint 
of  the  subjective  value  to  the  individual,  but  also  from  the 
viewpoint  of  the  progress  and  development  of  mankind. 
The  comforts  stand  between  the  two.  Therefore,  the  exten- 
sion of  the  scope  of  the  necessities  is  of  more  importance 
than  the  extension  of  the  comforts,  while  the  extension  of 
the  latter  is  of  more  importance  than  the  extension  of  the 
luxuries,  and  this  importance  could  be  shown  to  extend 
both  to  our  economic  and  our  spiritual  well-being.  Hence, 
considered  from  the  viewpoint  of  the  realization  of  the  ends 
of  man,  in  which  is  found  the  ultimate  end  of  the  state,  it  is 
of  more  importance  that  those  who  are  confined  to  the 
necessities  of  life  extend  the  scope  of  their  satisfactions, 
than  that  those  who  enjoy  the  luxuries  should  extend  theirs. 

At  the  same  time  it  must  be  admitted  that  the  comforts 
and  luxuries  are  as  positive  factors  in  human  development 
as  are  the  necessities.     Indeed,  in  a  sense  they  are  much 
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more  significant.  Necessities,  when  confined  to  absolute 
necessities,  are  a  pre-condition  to  any  development  De- 
velopment begins  only  when  the  stage  of  necessities  is 
passed,  when  the  stage  of  comforts,  or  of  "culture"  begins. 
And  progress  is  marked  by  the  gradual  merging  of  comforts 
into  culture  necessities,  and  the  conversion  into  luxuries  of 
what  has  been  regarded  as  superfluous.  But  the  order  of 
their  importance  remains  unchanged.  From  the  ethical 
standpoint,  both  of  man  and  of  the  state,  it  would  seem,  then, 
to  be  a  logical  deduction,  that  the  deprivation  of  a  portion 
of  the  luxuries  would  be  of  relatively  less  importance  than 
the  deprivation  of  a  similar  portion  of  comforts,  and,  still 
more,  than  that  of  necessities.  Or,  what  amounts  to  the 
same  thing,  it  is  of  more  importance  that  there  should  be  the 
means  of  satisfying  the  latter  than  either  of  the  former. 

Briefly,  then,  we  are  forced  to  the  conclusion  that  ethically 
considered,  that  is,  from  the  viewpoint  of  the  ethical  con- 
ception of  man  and  of  the  state,  wants  of  relatively  decreas- 
ing importance  are  satisfied  with  increasing  incomes,  so  that 
the  taking  away  of  a  part  of  a  small  income  (as  by  a  tax) 
necessitates  the  giving  up  of  wants  of  relatively  greater  im- 
portance than  would  the  taking  away  of  equivalent  parts  of 
large  incomes.  In  other  words,  considered  with  respect  to 
the  importance  of  wants  there  is  proportionately  more  dis- 
posable for  taxes  in  large,  than  in  small,  incomes — propor- 
tionately greater  ability.  But  there  is  no  diflference  in  the 
importance  of  the  state  to  the  person,  as  such.  The  differ- 
ence of  interest  is  indistinguishable.  Yet  regarded  from  the 
point  of  view  of  the  totality  of  satisfactions,  and,  therefore, 
of  the  means  of  these  satisfactions,  the  importance  of  the 
state  to  the  individual  would  seem  to  increase  with  the  in- 
crease of  income ;  and  because  of  the  indispensableness  of 
the  state  to  this  increase  of  income,  i^  importance  might 
well  be  regarded  as  increasing  in  greater  proportion  than 
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the  increase  of  income.  Hence»  also,  the  obligation  for  a 
more  than  proportionate  share  of  the  tax  burden  as  meas- 
ured by  income.  But  this  view  merges  into  the  benefit 
theory ;  it  does  not  directly  determine  ability,  or  the  obliga- 
tion resting  upon  it.  Confining  ourselves,  then,  to  the  view 
of  the  equal  importance  of  the  state,  the  above  argument 
leads  inevitably  to  the  conclusion  that  ability  increases  in  a 
greater  ratio  than  income,  thus  necessitating  a  higher  rate 
on  large  than  on  small  incomes  in  order  that  the  tax  may 
be  proportional  to  ability.  In  brief,  a  progressive  rate  on 
increasing  incomes  is  essential  to  a  proportional  tax  on 
ability,  if  by  ability  is  understood  the  relative  satisfaction  of 
wants  with  respect  to  their  importance. 

This  view  of  progression  is  not,  I  think,  altogether  dif- 
ferent from  that  of  SchaiHe,  who  conceives  of  ability  as 
determined  by  the  amount  which  one  can  contribute  in 
taxes  without  crippling  the  same  relative  support  of  himself; 
and  who  concludes  that  this  principle  leads  to  progression, 
on  the  ground  that  as  incomes  increase  in  size  relatively 
larger  portions  may  be  contributed  to  the  state  without 
detriment  to  a  relative  satisfaction  of  personal  wants.  But 
SchaiHe  also  thinks  that  the  idea  of  progression  is  itself 
"  instinctively  correct,"  **  it  being  only  the  manner  of  carry- 
ing it  out  that  is  false  in  the  theory  of  progressive  taxation."' 
This  is  specially  true  if  we  give  emphasis  to  the  difference 
in  the  importance  of  wants,  which  appears  to  be  implied  in 
the  theory  of  SchaiHe.  It  is  questionable  if  based  on  the 
sacrifice  theory.  But  progression  is  "instinctively  correct" 
only  because  it  is  based  upon  ideas  that  conform  to  the 
common  judgment  of  mankind,  with  respect  to  the  relativity 
of  wants  and  their  comparative  importance  to  individual  and 
social  well-being. 

That  there  is  an  indefiniteness  in  this  theory  of  progres- 

>  Scbfiffle,  Minseh  mid  Gut^  p.  49.     Of.  also,  Dii  Grunds&iu^  p.  33. 
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sion,  and  that  it  affords  no  definite  ratio,  or  rate,  of  pro- 
gression, is  not  to  be  denied.'  But  this  is  inevitable  in  any 
theory  of  progression,  and  it  docs  not^  prove  that  the  prin- 
ciple itself  is  not  correct.  It  has,  at  least,  the  merit  of  con- 
forming to  the  sound  principle  of  Vocke  (though  diflPerently 
applied  by  him),  that  the  principle  of  progression  must 
proceed  from  its  own  fundamental  thought,*  which  we  take 
to  be  the  principle  of  relative  ability  as  determined  by  in- 
come and  by  the  relative  importance  of  wants. 

But  though  vague  and  indefinite,  must  it  be  admitted  that 
this  theory  of  progression  affords  absolutely  no  principle  for 
determining  the  rate  and  the  limit  of  the  progression  ?  We 
think  not.  Vocke  solves  this  question  easily  by  assuming 
that  the  "  fundamental  thought "  is  the  primary  right  to  the 
needs  of  subsistence,  and  therefore  the  right  to  the  exemp- 
tion of  the  minimum  of  subsistence,  by  which  both  the  rate 
and  its  limit  is  fixed  by  the  amount  of  the  exemption,  the 
only  indefiniteness  being  in  the  amount  of  the  exemption. 
That  is,  the  limit  of  progression  is  degression.^  The  diffi- 
culty with  this  view,  as  it  appears  to  me,  is  this:  What 
Vocke  considers  to  be  the  "  fundamental  thought "  of  pro- 
gression— that  is,  of  the  principle  of  equality — is  in  reaUty, 
the  fundamental  thought  of  exemption^-that  is,  of  the  prin- 
ciple of  universality.  The  degressive  principle  is,  indeed, 
incidental  to  exemption,  but  it  has  no  direct  bearing  upon 
the  question  of  progression,  except  upon  the  questionable 
assumption  that  ability  is  proportional  to  ''clear"  income. 

Schaffle, without  reference  to  any  ''fundamental  thought" 
of  progression,  but  upon  mere  grounds  of  policy,  would 
have  the  rate  and  limit  of  the  progression  indirectly  deter- 

^  See  Seligmao,  Prt^essive  TaxatUn,  for  crittdsm  of  Schiflle. 
■  See  Vocke,  op,  eil^  p.  477. 
•  Vocke,  f^V/.,  pp.  477-9. 
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mined  by  the  taxpayers  themselves,  through  a  tax  upon 
consumption.'  But  this  would  be  very  uncertain  in  its 
effects  on  account  of  the  shifting  and  incidence  of  taxes. 
Still,  we  may  admit  that  the  tendency  of  such  a  system 
would  be  to  impose  the  tax  '*  according  to  one's  dynamic 
ability;"  also  to  tax  the  **  economic  personality,"  and  at  the 
same  time  put  a  limit  upon  the  progression.'  So  likewise, 
Held  would  also  indirectly  attain  the  same  result  by  impos- 
ing taxes  so  that  they  will  occasion  the  least  complaint,  this 
complaint  being  considered  as  the  best  index,  or  measure, 
of  sacrifice,  or  ability .^  This  view  has  much  in  common 
with  the  theory  of  Sax,  already  sufficiently  discussed,  that 
the  "  equivalence "  of  the  burden,  and  therefore,  also,  the 
just  tax  rate,  is  determined  by  the  people  through  their 
representatives  in  the  government. 

But  while  these  views  contain  much  truth,  I  believe  that 
we  can  find  in  the  principle  of  progression  rules  that  deter- 
mine and  limit  its  rate.  Theoretically,  if  the  principle  of 
progression  is  based  upon  comparative  ability,  as  we  have 
understood  it,  there  must  be  the  same  relative  means  of 
satisfying  wants,  according  to  their  importance,  after  as  be- 
fore the  tax.  This  is-  a  mere  truism.  But  it  follows,  also, 
that  there  should  be  the  same  relative  ability  to  exercise 
one's  faculties,  to  the  end  of  larger  satisfactions,  as  existed 
prior  to  the  tax.  Otherwise  progressive  human  develop- 
ment will  be  checked,  and  the  purpose  for  which  the  state 
exists  be  negatived.  Nor  is  this  mere  abstract  theory.  The 
same  objective  signs,  by  which  the  principle  of  progression 
is  objectively  determined,  will  aid,  also,  in  determining  the 
rate  and  limit  of  the  progression — the  effects  of  a  tax  upon 
the  relative  economic  means  of  satisfaction.     Above  all  is 

1  Schi^,  Mtnsch  und  Cut,  pp.  16S-9.  '  JHtL,  p.  168. 

^  EinkommensUuer,  P*  "S* 
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the  limit  reached  when  the  rate  is  such  as  to  prevent  that 
'saving'  that  provides  for  future  production."  ' 

That  this  whole  view  of  progression — of  equality  in  taxa- 
tion— is  vague  and  arbitrary,  must  again  be  admitted.  But 
so  is  every  other  theory  of  progression.  Here  everything 
depends  upon  the  determination  of  the  relative  importance 
of  needs,  which  is  a  purely  relative  conception.  But  it  must 
be  borne  in  mind  that  our  viewpoint  is  ethical — ^the  ethical 
ideal  in  taxation.  Nevertheless,  this  conception  of  progres- 
sion is  not  altogether  impracticable.  It  is  capable  of  prac- 
tical application  within  certain  limits,  and,  therefore,  of 
realizing  an  approximation  to  justice,  which  is  all  that  any 
theory  of  progression  can  claim.  And  the  higher  the  moral 
standard  of  mankind  the  more  nearly  will  the  approximation 
attain  to  the  ideal. 

But  in  spite  of  the  justice  of  the  principle  of  progression, 
there  are  practical  objections  of  another  character  that  de- 
serve, perhaps,  some  consideration.  That  progressive  tax- 
ation would  prevent  the  growth  of  capital,  or  cause  it  to 
emigrate,  is  true  only  if  the  rate  of  progression  be  excessive. 
It  would  not  follow  moderation,  or  a  wise  conservatism,  in 
the  application  of  the  principle.  This  is  attested  by  the 
results  of  its  practical  application  in  Switzerland,  Saxony,  or 
wherever  else  applied.  The  same  is  true  of  the  objection 
that,  logically  carried  out,  a  progressive  tax  would  confiscate 
wealth  and  equalize  fortunes.  Besides,  logically  carried  out 
progressive  taxation  does  not  lead  to  confiscation.  Progres- 
sion may  lead  to  infinity,  but  progressive  taxation  is  limited 
in  its  application  by  the  principle  by  which  it  is  itself  deter- 
mined, as  we  have  already  seen.  Hence,  Wagner's  social- 
political  theory  of  progressive  taxation  is  in  direct  conflict 
with  his  theory  of  taxation  according  to  ability.     Again,  that 

'  The  theory  that  a  progressive  tax  necessarily  prevents  **  saving  "  is  based  npcm 
the  erroneons  assumption  that  what  is  paid  as  a  tax  would  otherwise  be  "  HtTed." 
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progressive  taxation  would  stimulate  money  lenders  to  en- 
courage the  increase  of  public  debts  is  no  truer  than  in  the 
case  of  proportional  taxation.'  Nor  would  it  necessarily 
imply  undue  interference  with  personal  rights  and  liberties. 
This  results  more  from  the  kind  than  from  the  rate  of 
taxation. 

Upon  the  whole,  then,  I  believjc  that  if  progression  is  just 
in  principle  it  should  be  applied  in  practice ;  but  moderately 
applied.  Even  a  conservative  attempt  to  realize  a  principle 
of  justice  that  is  felt  to  be  "instinctively  correct"  would  go 
far  towards  mitigating  the  social  discontent  of  the  masses, 
and  would  tend  to  their  rise  by  peaceful,  instead  of  by 
revolutionary,  methods.  Or,  as  Held  says:  progressive 
taxation  **  is  a  social  need  and  a  means  of  peaceful  pro- 
gress." ■  "A  social  need,"  I  take  it,  in  the  sense  that  I  have 
understood  the  principle  of  progression,  as  largely  con- 
ditioned by  the  relative  importance  of  the  intellectual  and 
social  development  of  the  poorer  classes,  upon  which  in 
great  measure  depends  the  progressive  development  of  man- 
kind;" peaceful  progress,"  since  every  recognition  of  justice 
towards  the  masses,  on  the  part  of  the  govtrnment,  tends  to 
kill  the  revolutionary  impulse. 

•'  If  that  organization  of  society  and  political  life  which  we 
call  aristocratic  in  the  best  sense  of  the  term,"  says  Cohn, 
"is  to  survive  (and  it  is  indispensable  for  the  progress  of 
civilization  that  it  should  survive),  the  corresponding  aristo- 
cratic attitude  of  the  upper  classes  must  come  up  to  the 
demand  made  upon  it.  They  will,  among  other  things,  have 
to  fulfil  this  requirement  also  in  the  way  of  accepting  an 
adequately  developed  system  of  taxation.  Their  degree  of 
readiness  will  make  up  in  quality  for  what  the  democratic 
masses  would  otherwise  demand,  some  day,  in  quantity. 
The  voluntary  acceptance  of  an  increasing  burden  will  serve 

>  C/.  Adams,  PiM^  Dekis,  pp.  39-41.  *  Held,  cp.  a/,,  p.  172. 
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to  strengthen  their  traditional  influence  and  is  indispensable 
to  the  best  civilization,  as  well  as  to  the  existence  of  the 
higher  classes  themselves.  On  the  other  hand*  the  more  an 
increasing  progression  comes  as  the  result  of  the  importunate 
demands  of  a  discontented  populace,  the  more  reckless  will 
it  be,  both  in  the  new  demands  which  it  embodies  and  in  its 
changes  of  the  old  order  of  things."  *  In  brief,  if  the  prac- 
tice of  progression  by  those  upon  whom  it  would  apply 
creates  a  possible  danger,  it  averts  the  possibility  of  a  far 
greater  danger. 

II.  The  Principle  of  Universality 
That  the  principle  of  **  universality,"  like  the  principle  of 
'*  equality,"  follows  from  the  nature  of  the  state,  the  nature 
of  the  individual,  and  from  the  relation  of  the  individual  to 
the  state,  we  have  already  seen.  Thus  viewed  there  would 
seem  to  be  no  ground  for  any  exception  to  the  rule.  Uni- 
versality would  seem  to  be  an  unconditional  principle  of 
taxation.  This,  in  fact,  is  the  view  of  most  writers  on  the 
theory  of  taxation.  It  is  the  common  idea  that  because  of 
the  indispensableness  of  the  state  to  the  individual,  the 
universality  of  interest  in  the  state,  there  is  no  exception,  in 
principle,  to  the  obligation  to  contribute  to  the  state's  sup- 
port. If  exception  is  allowed,  it  can  be  only  upon  the 
ground  of  absolute  necessity — the  non-existence  of  means 
above  the  necessary  minimum  of  subsistence.  For  to  tax 
this  "  minimum"  would  necessitate  an  equal  return  from  the 
taxes,  which  would  occasion  a  net  loss  to  the  government, 
because  of  the  increased  cost  of  the  collection  and  dispensa- 
tion of  this  part  of  its  revenue  without  any  net  return  to 
itself. 

But  this  view  of  exemption  from  taxation  appears  to  me  to 
be  entirely  wrong.     It  overlooks  important  factors  in  the 

*  Cohn,  ep.  «/.,  pp.  324-5. 
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problem.  It  is  consistent  only  with  the  protective  theory  of 
the  state  and  the  benefit  principle  of  taxation/  For  since 
every  individual  receives  protection,  and  thereby  derives  a 
benefit,  every  individual,  without  exception,  should  con- 
tribute to  the  cost  of  that  protection.  In  the  case  of  prop- 
erty there  could  be  no  tax  for  protection  if  there  was  no 
property  to  protect."  But  for  the  protection  of  the  person 
there  could  be  no  exception,  other  than  that  of  absolute 
necessity.  For  every  "  benefit "  there  must  be  a  correspond- 
ing tax.  If  we  consider  the  benefit  to  consist  in  the  gains 
from  "  exchange  "  there  could  be  no  tax  where  such  *•  gains  " 
did  not  exist,  but  there  are  certain  benefits  that  are  imma- 
terial gains,  common  to  every  member  of  the  state,  and  for 
these  gains  every  citizen  should  contribute  a  tax  in  exchange.^ 
Again,  we  may  regard  the  benefit  as  consisting  in  the  ser- 
vice performed  by  the  state  in  production.  In  this  case,  if 
we  look  at  results  only,  there  could  be  no  tax  if  the  **  ser- 
vice "  was  not  utilized — if  there  was  no  production.  But,  on 
the  other  hand,  if,  more  properly,  we  regard  the  state  as  the 
condition  precedent  to  all  production,  in  which  every  one  is 
privileged  to  participate,  there  would  seem  to  be  no  ground 
for  exemption.*  At  any  rate.  Stein  considers  it  to  be  just  to 
tax  labor  on  the  ground  that  it  is  only  by  the  administra- 
tion of  the  state  that  its  acquisitions  are  made  possible.^  In 
reality,  however,  the  problem  of  exemption  is  not  consistent 
with  Stein's  theory  of  "  diffusion,"  since,  according  to  this 
theory,  the  burden  of  the  tax  is,  in  the  main,  justly  dis- 
tributed through  the  influence  of  price.**  Or,  again,  if  the 
benefit  consists  in  the  possession  of  a  portion  of  the  **  na- 
tional capital,"  and  the  tax  is  distributed  in  proportion  to 
the   amount  of   this   capital  held,  then   there   can   be   no 

^  Cf.  Murhard,  op.  cii,,  p.  90.  '  €/.  Sismondi,  op,  cit,  p.  X64. 

«  Cf.  Perry,  op.  cU,,  p.  515-8.  *  Cf.  Stein,  op,  cit.,  p.  496. 

^IduL,  ii,  p.  251.  *IHd,,  i,  p.  494. 
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exemption  except  where  there  is  no  possession  of  the 
national  capital.  **  The  minimum  of  needs  is  spared  by 
force  of  necessity,  not  by  virtue  of  a  false  principle." ' 

Much  the  same  conclusion  results  when  exemption  is  con- 
sidered from  the  viewpoint  of  *•  equality  of  sacrifice;"  for  if 
"  equality  of  sacrifice  "  is  the  true  principle  of  taxation  any 
exemption  must  appear  as  a  contradiction  of  the  principle, 
and  is  to  be  justified  only  on  grounds  of  absolute  necessity.* 
For  where  there  is  no  tax  there  can  be  no  sacrifice,  and 
hence  no  **  equality  "  in  taxation.  Exemption  is  an  excep- 
tion to  the  principle,  not  a  logical  consequence  of  it.^ 
Nevertheless,  Sax  attempts  to  deduce  exemption  as  a  conse- 
quence of  the  principle  of  subjective  sacrifice,  and  his  ex- 
planation is,  perhaps,  the  best  that  has  been  given  from  this 
standpoint.  The  thought  is,  as  with  Mill,^  that  the  physical 
necessities  are  incomparable  in  their  intensity  with  all  other 
classes  of  needs,  comparison  being  possible  only  between 
those  needs  that  are  satisfied  after  the  physical  minimum  is 
passed,  the  comparison  including  all  collective  needs.  But 
no  needs  above  the  physical  minimum  (which  includes  the 
collective  needs)  can  be  satisfied  until  the  needs  below  the 
minimum  are  fully  satisfied.  Hence,  sharing  in  the  expense 
for  the  satisfaction  of  collective  needs  can  take  place  only 
where  the  means  exceed  the  requirements  of  the  minimum 
of  subsistence.'  The  exemption  is  a  matter  of  necessity,  not 
of  principle.  **  On  grounds  of  absolute  necessity  the  pure 
minimum  must  be  exempted,  but  justice  does  not  demand 
any  exemption  so  long  as  there  is  an  income  equal  to  the 
minimum  plus  the  tax."  ^ 

But  exemption  on  the  ground  of  necessity  is  confined  to 
the  bare  physical  necessities  of  life.     If  exemption  is  to  be 

1  Menier,  <^.  cii^  p.  221.  '  See,  for  example,  Wagner,  1^.  cii, 

*  C/.  Meyer,  cp.  cU^  p.  294.  *M01,  PcHHcai Economty,  ▼,  2,  3. 

»  See  Sax,  Grundlq^unf^,  pp.  509-13.       •  Sax,  Dit  FrtfgressivsUmer,  p.  69. 
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justified  on  income  that  exceeds  the  requirements  of  tliese 
bare  necessities,  it  must  be  justified  upon  some  fundamental 
principle,  be  the  logical  outcome  of  the  ''fundamental 
thought "  that  lies  at  the  basis  of  the  ethical  idea  of  tasca- 
tion.  Such  I  believe  to  be  in  accordance  with  the  real  facts 
of  the  case.  We  have,  then,  two  problems  before  us — ^thc 
justification  of  exemptions  and  the  limitations  of  exemption. 

I.  TAe  justification  of  Exemptions.  Accepting  the  ability 
basis  of  taxation,  exemption  of  the  minimum  of  subsistence 
follows  as  a  necessary  consequence.  For  if  taxation  accord- 
ing to  ability  is  the  true  principle  of  taxation,  it  is  a  mere 
truism  to  say  that  where  there  is  no  ability  there  can  be  no 
obligation.  It  is  not  merely  that  there  can  be  no  tax  if 
there  is  no  ability,  but  where  the  ability  does  not  exist  the 
tax  obligation  does  not  exist.  The  obligation  begins  the 
moment  that  the  ability  is  manifest.  To  tax  where  there  is 
no  ability  would  be  a  violation  of  the  principle  that  taxes 
should  be  proportioned  to  ability.  Exemption,  where  there 
is  no  ability,  is  but  the  fulfilment  of  the  implications  of  the 
principle  which  is  assumed  to  be  the  just  basis  for  the  dis- 
tributipn  of  the  tax  burden.  It  is  not,  as  in  the  preceding 
theories,  a  necessary  exception  in  contradiction  with  the 
principle  that  is  assumed  as  the  basis  of  taxation. 

It  is  true  that  the  exemption  of  any  person  from  the  pay- 
ment of  taxes  is  in  contradiction  with  the  principle  of  uni- 
versality. But  this  principle  is  a  relative,  not  an  absolute, 
principle  of  taxation.  Or,  if  politically  and  economically  it 
is  absolute,  ethically  the  principle  of  universality  extends 
only  so  far  as  there  is  ability.  Within  this  limit  only  is  it  a 
universal  principle.  Hence,  while  exemption  is  an  excep- 
tion to  the  general  principle  of  universality,  it  is  in  harmony 
with  the  qualified  form  of  the  principle — the  form  in  which  it 
is  a  true  principle  of  taxation.  True,  exemption  of  the  min- 
imum of  subsistence  is  a  necessity,  but  this  is  not  its  only 
justification.     It  follows,  as  we  have  seen,  from  principle. 
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But  the  real  justification  of  exemption  rests  upon  a  basis 
that  is  more  fundamental  than  the  idea  of  taxation  according 
to  ability.  It  rests,  indeed,  upon  the  same  *'  fundamental 
thought"  as  does  the  idea  of  ability  itself.  Both  are  devel- 
opments of  the  same  fundamental  idea — ^human  personality 
in  its  relation  to  the  state.  It  involves  both  the  relations  of 
the  individuals  to  the  state  and  their  relations  to  each  other, 
and  not  simply,  as  Meyer  holds,  their  relation  to  the  state ; 
nor,  as  Wagner  seems  to  hold,  simply  their  relations  to  each 
other.*  Particularly  is  this  true  if  the  exemption  is  to  extend 
beyond  the  bare  necessities  for  physical  existence. 

What,  then,  is  the  fundamental  ground  of  exemption,  or 
of  exceptions  to  the  principle  of  universality  in  taxation? 
The  more  common  idea  is  that  since  every  individual  parti- 
cipates in  the  ends  for  which  a  state  exists,  every  individual, 
without  exception,  should  contribute  to  its  support  But 
this  we  have  found  to  be  conditioned  by  the  further  prin- 
ciple, that  the  support  should  be  proportioned  to  ability; 
by  implication  there  being  no  obligation  where  there  is  no 
economic  ability.  But  we  have  now  to  inquire  why  this 
obligation  does  not  exist  when  the  importance  of  the  state 
to  every  individual  is  admitted.  Those,  for  example,  who 
hold  that  the  obligation  never  ceases  base  their  conviction 
upon  the  idea  that  the  state,  if  not  of  first  importance,  is,  at 
least,  of  equal  importance  with  physical  subsistence,  to  every 
member  of  civilized  society.  This  is  the  view  of  both  Held 
and  Cohn.  Held,  for  example,  in  declaring  against  the 
exemption  of  the  wages  of  labor,  says :  **The  state  is  for  all 
a  need ;  its  existence  for  the  whole  is  more  necessary  than 
the  life  of  the  individual."'  So  likewise  Cohn:  "Plainly, as 
viewed  from  the  standpoint  of  the  latest  theory  of  the  state, 
there  is  no  room  for  the  doctrine  which  admits  the  state  and 
its  demands  only  as  second  to  the  necessaries  of  life.     The 

*See  Meyer,  1^/.  ci/,,  pp.  293-4.  '  Held,  op.  Hl^  p.  105. 
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state,  above  all  things,  is  part  of  these  necessaries  and  its 
demands  are  therefore  part  and  parcel  of  the  demands  of 
subsistence."'  Hence,  theoretically,  or  in  principle,  there 
is,  according  to  this  view,  no  justification  for  exemption. 

But  the  view  of  Held  and  Cohn  appears  to  me  to  be  a 
mistaken  one.  It  is  based  upon,  or  at  least  it  implies,  the 
erroneous  conception  of  the  state  as  a  *' social  organism," 
the  individual  being  a  means,  the  state  the  end.  But  ac- 
cording to  the  view  that  the  state  exists  for  the  highest 
development  of  human  personality-^-the  individual  being  the 
end,  the  state  a  means — "  the  latest  theory  of  the  state,"  the 
effect  of  the  tax  upon  the  person  becomes  of  first  import- 
ance. If  the  state  is  a  necessity  to  this  development,  it  is 
quite  as  true  that  there  must  first  be  the  existence  of  the 
person.  Moreover,  the  right  to  provide  the  means  of  sub- 
sistence is  a  fundamental  right,  and  is  prior  to  every  other 
right.  Even  Held  admits  this.  He  goes  even  farther,  and, 
in  spite  of  his  theoretical  objection  to  exemptions,  would 
exempt  not  only  what  is  necessary  for  the  physical  needs  of 
self  and  family,  but  also  what  is  necessary  for  their  spiritual 
life."  Vocke,  too,  recognizes  the  right  to  the  necessary  needs 
of  subsistence  as  prior  to  any  claims  of  the  state,  but  he  limits 
this  right  to  the  bare  minimum  of  subsistence.3  It  must  be 
admitted,  however,  that  with  Held  the  exemption  which  he 

» Cohn,  op.  Ht,,  p.  331.     Cf.  also,  p.  354. 

'  <*  Den  Jeder  bat  vor  Allem  das  Recht  zu  leben,  and  es  ist  wohl  die  schreiendste 
Ungerechtigkeit  von  dem  zum  nothdUrftigen  Unterhalte  erforderlicben  Einkom- 
men  noch  dffentlicbe  Abgaben  fUr  den  Staat  zu  fordern."  Held,^?/.  cU.t  p.  451. 
^  So  wabr  aber  der  Mensch  ein  Vemunftwesen  ist,  muss  einem  Jedem  nicbt  bloit 
as  verlassen  werden,  was  ihm  zum  sinnlicben,  sondern  aucb  Das,  was  ibm  zum 
geisdichen  Leben  unentbehrlicb  ist."    IHd,,  p.  452. 

'  <*  Der  Staat  nur  solche  AnsprQcbe  als  seinen  eigenen  vorgebend  anerkennen  darf 
nnd  kann,  welche  filter  und  naturgemflss*  noch  berecbtiger  sind  ab  er  sdbst, 
nfimlicb  das  Recht  auf  die  Selbsterbaltung  und  auf  die  Erhaltung  der  Familie, 
bzw.  in  diesen  auf  die  Erhaltung  des  Menschengescblecbts.  Ein  ftltereres,  unbe- 
dingteres  Recht  gibt  es  nicht"    Vocke,  op,  cii.,  p.  480.    See  also  pp.  463-4. 
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would  allow  is  not  a  right,  but  only  a  social  need  that  is 
necessary  to  the  highest  efficiency  of  labor.' 

That  exemption  of  the  minimum  of  subsistence  is  a  neces- 
sity, as  is  so  universally  emphasized,  goes  without  saying; 
but  the  above  considerations  show,  I  think,  that  the  exemp- 
tion is  also  justified  in  principle,  and  is  not,  as  Von  Hock 
claims,  "  a  simple  act  of  benevolence."  *  I  do  not  see  how 
any  other  conclusion  is  possible  when  we  reflect  that  the 
ultimate  end  of  the  state  is  the  developed  personality  of  the 
individual.  For  the  first  condition  of  this  development  is  an 
economic  personality,  an  economic  freedom,  which  involves 
above  all  the  necessary  means  of  subsistence.  And,  there- 
fore, to  tax  the  "  minimum  "  is  to  nullify  or  retard  the  very 
development  which  it  is  the  purpose  of  the  state  to  promote. 
This  is  even  more  patent  if  the  tax  necessitates  a  public 
charity. 

The  economic  and  social  importance  of  an  "  economic 
personality  "  was  clearly  recognized  by  Held,  who  deemed 
it  a  sufficient  ground  for  the  exemption,  not  only  of  a  bare 
minimum,  but  of  a  sufficient  minimum  to  enable  the  poor  to 
rise  to  a  higher  economic  order.3  Stein  goes  even  farther 
and  justifies  exemption  because  of  its  bearing  upon  the  total 
personality  of  the  individual.  True,  Stein  regards  the  state 
as  an  **  organism  "  whose  personality  is  to  be  realized,  the 
tax  being  a  necessary  means  to  this  end.  But  this  **  or- 
ganic "  view  adds  nothing  to  the  theory.  For  the  fully 
realized  personality  of  the  state  is  marked  by  the  realized 
personality  of  the  individual,  or  the  highest  form  of  personal 
life — "  personal  freedom."  Indeed,  the  realization  of  "  per- 
sonal freedom  "  is  regarded  as  the  ultimate  end  of  the  state^ 
and  this  realization  is  effected  by  the  realization  of  its  own 
personality.     But  the  first  requisite  is  "  economic  freedom." 

1  Held,  p.  118. 

'  Von  Hock,  cp,  cU.,  p.  173.  *  Held,  op,  cU^  p.  118. 
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Hence,  the  exemption  of  the  minimum  of  subsistence/  The 
same  conclusion  is  reached  by  SchaiHe,  though  from  a  differ- 
ent point  of  view.  Emphasizing  the  fact  that  the  tax  obli- 
gation rests  upon  personality — upon  the  person — ^it  is  justiy 
held  that  there  can  be  no  obligation  where  the  personality 
has  not  realized  itself  in  property,  in  an  economic  personal- 
ity (eine  Vermogenspersonlichkeit),  since  what  the  state  re- 
quires is  economic  goods.'  That  is,  while  the  tax  obligation 
rests  upon  personality  it  is  only  potential  until  there  is 
realized  an  "  economic  personality." 

While  there  is  much  truth  in  these  different  views  of  the 
relation  of  exemption  to  personality,  the  question  of  real 
importance  is  the  effect  of  a  tax  (upon  the  minimum)  or  of 
an  exemption,  upon  the  personality  of  the  taxpayer.^ 
Where  this  is  endangered  there  can  be  no  obligation ;  and  it 
is  endangered  when  it  has  not  so  far  developed  as  to  have 
realized  itself  in  objective  goods  sufficient  to  meet  the  needs 
of  subsistence ;  to  have  realized  itself,  that  is,  in  economic 
freedom,  in  economic  personality.  In  brief,  the  obligation 
begins  when  "  economic "  or  "  personal "  freedom  begins. 
The  first  claim  upon  property,  which  we  have  seen  to  be  the 
objectified  self,  and  therefore,  in  a  sense,  a  '^  natural  right," 
is  subsistence  of  the  self,  of  the  physical  person ;  but  since 
the  state  is  a  condition  of  the  development  of  the  person- 
ality of  self,  the  obligation  to  use  the  property  to  support 
the  state,  and  the  right  of  the  state  to  demand  this  support, 
begins  after  the  needs  of  physical  subsistence  are  met. 

But  this  right  to  exemption,  on  the  part  of  those  who  have 
incomes  at  or  below  the  minimum  of  subsistence,  involves  a 
corresponding  obligation,  on  the  part  of  those  who  have  in- 
comes above  the  minimum,  to  meet  the  full  demands  of  the 

^  Stein,  0p,  cit,t  section,  Die  SUtter, 
*See  Schiffle,  Grtmdtaige,pp,  14  and  169. 
>  Cf.  Schiffle,  iM.,  p.  17a 
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state  for  economic  goods.  Nor  does  this  obligation  rest 
simply  upon  the  nature  of  their  relation  to  the  state  as  alone 
possessing  economic  ability,  but  it  has  its  basis  also  in  the 
nature  of  the  ethical  relation  of  man  to  man,  of  man  as  a 
spiritual  being — an  end  in  himself.  Indeed,  from  no  other 
point  of  view  is  exemption  to  be  justified  in  principle, 
whether  considered  with  respect  to  the  relation  of  the  in- 
dividual to  the  state,  or  with  respect  to  the  relation  of 
individuals  to  each  other  as  persons.  Directly  and  imme- 
diately, however,  the  basis  of  exemption  is  the  principle  that 
the  burden  of  taxation  should  be  proportioned  to  ability. 
Even  the  social-political  argument  of  Wagner  assumes  to  be 
based  upon  this  principle.  But  in  making  social-political 
ends  the  only  justification  of  exemptions,*  Wagner  diverts 
his  argument  from  the  main  point  at  issue.  For  the  real 
social-political  end  of  exemption,  like  that  of  progression,  is 
not  to  distribute  the  tax  according  to  ability,  but  by  equal- 
izing property  to  equalize  ability.  But  the  attainment  of 
such  a  result  is  not  a  problem  of  taxation. 

There  are,  however,  various  other  arguments  for  the  ex- 
emption, which  do  not  involve  the  question  of  principle,  but 
are  of  a  practical  nature.  Such,  for  example,  is  the  argu- 
ment based  upon  an  assumed  analogy  between  capital  and 
labor  and  the  necessity  of  maintaining  their  highest  effi- 
ciency. As  developed  by  Luigi  Rameri  it  is,  that  income 
consumed  for  subsistence  is  a  species  of  recuperation  of 
capital,  *'  being  spent  to  maintain  the  productive  force  of 
labor ;  "  that,  therefore,  such  income  should  be  exempt  from 
taxation  for  the  same  reason  that  the  taxable  income  from 
any  industry  excludes  that  part  of  the  product  that  goes  to 
pay  current  expenses  and  to  keep  up  the  plant."  Hence, 
only  the  clear  income  is  a  taxable  income.    This  is  the  same 

>  See  Wagner,  cp,  cU,,  ii,  §  167. 

'  Lmgi  Rameri,  <<Per  la  Proportionalita  delle  Impotte,"  in  Rasstgna  for  Oct  1891. 
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economic  argument  as  that  used  by  Held  who  justifies 
exemption  on  the  ground  that  to  tax  the  "minimum'* 
would  lessen  the  efficiency  of  labor/  While  the  argument 
has  directly  only  an  economic  bearing  it  is  nevertheless  of 
considerable  importance,  since  to  curtail  labor  efficiency  is 
to  check  economic  progress  and  thereby  to  lessen  the  means 
and  with  it  also  the  efficiency  of  the  state.  It  is  given  an 
added  weight  when  we  reflect  that  the  evil  influences  would 
be  cumulative  in  their  eflects.  But  indirectly  the  argument 
bears  also  upon  the  principles  previously  discussed.  For  in 
lessening  labor  efficiency  by  a  tax  upon  the  "  minimum  '*  wc 
check  the  development  of  "  economic  personality,"  and  with 
it  also  that  social  development  that  leads  to  the  development 
of  the  larger  personality  of  man. 

Passing  over  the  '*  compensatory  '*  argument^  which  is  a 
question  of  special  and  not  of  general  exemption,  we  may 
note  the  argument  based  upon  Adam  Smith's  fourth  canon 
of  taxation :'  the  argument  that  there  should  be  an  exemp- 
tion of  small  incomes  on  the  ground  that  the  cost  of  coUee- 
tion  of  the  tax  would  be  in  excess  of  the  receipts.  The 
effect  of  such  a  tax  would  be,  not  only  to  work  economic 
injury  to  those  having  small  incomes,  but  also  to  those  hav-- 
ing  large  incomes,  by  unnecessarily  and  unjustly  increasing 
their  tax  burden.  From  this  point  of  view  exemptions 
would  be  justified  even  though  they  were  not  justified  in 
principle.  Nor  would  the  exemption  necessarily  be  limited 
to  the  minimum  of  subsistence,  but  should  extend  to  the 
point  where  the  receipts  from  the  tax  would  just  exceed  the 
cost  of  its  collection;  just  as  in  the  preceding  economic 
argument  the  exemption  should  extend  to  the  point  where 
the  tax  would  not  cripple  the  efficiency  of  labor. 

^  See  Held,  op.  cit^  p.  1 18. 

'  For  this  argament  see,  for  example,  MUe.  Royer,  op.  Htf  pp.  23-7. 

'  Adam  Smith,  op.  cH.,  p.  416. 
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But  while  such  arguments  as  these  have  their  weight,  and 
should  be  considered  in  any  practical  application  of  the 
principle  of  exemption,  the  real  justification  of  exemption 
must  be  found,  as  we  have  seen,  in  the  nature  of  man,  the 
nature  of  the  state,  and  the  relation  of  man  to  the  state. 
The  importance  of  the  state  to  the  individual  cannot  be 
ignored,  but  at  the  same  time  the  supreme  importance  of 
the  individual  should  be  recognized.  This  is  brought  out 
very  well  by  Vocke,  who  of  all  writers  has  most  clearly 
stated  the  true  principle  of  taxation.  His  statement  is  a 
good  summary  of  the  whole  argument.  "  Man,"  he  says, 
*' lives  and  moves  in  the  state  and  for  the  state,  but  not 
alone  that,  for  he  is  an  end  in  himself ;  if  he  exists  for  the 
state  the  state  exists  for  him.  And  if  man  lives  through  the 
state  he  does  not  live  alone  through  the  state,  but  ako,  and 
indeed  in  the  first  instance  through  himself.  Man,  generally 
speaking,  h  before  the  state,  and  if  the  state  takes  from  him 
his  existence  it  puts  itself  in  contradiction  with  its  function 
and  its  purpose," '  for  the  first  duty  of  the  state  is  not  to 
endanger  the  existence  and  the  support  of  man.*  And  it  is 
claimed  with  much  truth,  that  if  we  remember  that  the  sub- 
ject of  the  tax  b  persons,  not  things,  the  problem  solves 
itseU.3 

2.  Tki  LitniUiHon  of  Exemptions.  The  argument  has  thus 
far  assumed  that  the  exemption  should  be  confined  to  the 
*^  minimum  of  subsistence."  But  is  this  ''  minimum  "  limited 
to  the  absolute  necessities  of  life,  or  should  it  extend  to  a 

*  "Oer  Mensch  lebt  and  webt  iwar  im  Stmat  and  fdr  den  SUutt,  aber  das  afiei 
nicht  alldn,  londeni  er  ist  aach  Selbitzwedc;  er  ift  nicht  nor  am  dei  Staati  willent 
aondem  aoch  der  Staat  ist  am  dei  Menschen  willen.  Ebenso  lebt  der  Meucb 
dorcb  den  Staat,  aber  daa  ebenfftlla  nidit  aUein,  londem  aoch,  and  zwar  in  entec 
Reihe,  dnrch  licb  adbit  Der  Mensch  ist  fiberhaapt  tot  dem  Staat,  and  wena 
Kiernacb  der  Staat  den  Mensdien  in  seiner  Eristenz  angreift,  so  setzt  er  sidi  m 
Widerspmch  mit  seiner  Ao^abe  and  seiner  Bestimmang."    Op,  cit^  p.  459. 

■  »id,  »  /bV.,  pp.  471-a. 
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**  culture  minimum  "  ?  In  other  words,  Does  the  obligation 
to  contribute  to  the  support  of  the  state  begin  the  moment 
that  income  exceeds  the  necessary  means  of  physical  sub- 
sistence, or  is  the  obligation  relative  to  an  arbitrary  standard 
of  life? 

In  the  first  place  the  "  minimum  "  must  be  sufficient,  not 
only  for  the  subsistence  of  the  person  but  also  for  the  main- 
tenance and  support  of  the  family.  Without  such  an  exten- 
sion of  the  "minimum"  the  race  could  not  be  perpetuated, 
at  least  under  the  conditions  that  promote  the  highest 
civilization,  the  highest  development  of  individual  person- 
ality. Moreover,  the  family  is  the  natural  economic  unit — 
the  unit  of  economic  personality,  of  economic  freedom. 
And  without  the  economic  freedom  of  the  family  the  first 
important  step  towards  realized  personality  must  remain 
untaken,  the  first  important  step  towards  the  fulfilment  of 
the  ends  of  the  state  unattained.  The  family  as  much  as  the 
individual  precedes  the  state— conditions  the  state.  Provi- 
sion for  its  subsistence  is,  therefore,  not  only  a  right,  but  is 
a  "  natural  right,"  that  the  state  is  in  duty  bound  to  respect. 
To  quote  Vocke,  "The  state  has  the  same  obligation  to 
recognize  the  necessary  care  of  the  family  as  a  duty  prior  to 
its  own  claims,  as  it  has  to  recognize  that  of  self*  main- 
tenance." ' 

In  the  second  place,  there  can  be  no  permanent  economic 
freedom — requisite  to  permanent  economic  personality — until 
the  income  is  sufficient  to  provide  not  only  the  absolute 
necessities  of  physical  existence,  but  also  to  provide  for  the 
maintenance  of  labor  power  and  for  times  of  sickness,*  for 
the  family  as  ^ell  as  for  the  self.  For  a  state  to  levy  a  tax 
that  would  be  prejudicial  to  either  of  these  conditions  would 
be  to  weaken  the  source  of  its  own  support ;  and  besides,  it 
would  be  as  much  a  contradiction  of  its  own  purpose  as  to 

1  q^.  ai^  p.  467.  '  €/,  Vocke,  ihd,,  p.  460. 
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tax  the  absolute  necessities  of  physical  existence,  differing 
only  in  degree.  On  the  other  hand,  until  the  '* minimum" 
is  sufficient  to  meet  these  requirements  there  is  no  real  tax 
ability,  and  therefore  no  tax  obligation.' 

But  when  these  requirements  have  been  met,  when,  that 
is,  there  is  a  *'  clear  "  income  above  the  minimum  of  subsist- 
ence as  above  understood,  the  obligation  to  aid  in  the  sup- 
port of  the  state  begins.  Or  the  obligation  that  was  before 
potential,  because  of  the  importance  of  the  state  to  the  indi- 
vidual, now  for  the  first  time  becomes  actual.  If  exemption 
is  extended  beyond  this  limit  it  cannot  be  as  a  right,  but 
only  on  grounds  of  policy — political,  social,  or  economic. 
It  is  true  that  the  limit  is  somewhat  arbitrary,  for  it  is 
difficult  to  determine  exactly  how  much  should  be  set  aside 
as  necessary  for  the 'support  of  the  family  or  to  maintain  the 
labor  power  of  the  taxpayer.  In  fact,  the  limit  is  a  purely 
relative  one,  the  standard  for  exemption  necessarily  depend- 
ing upon  the  accepted  standard  of  life,  which  is  itself  con- 
ditioned by  the  customs,  habits,  social  ideals  and  degree  of 
culture  attained ;  and,  above  all,  by  the  conditions  of  indi- 
vidual and  national  wealth.  Practically  the  standard  most 
be  determined  by  the  same  principles  that  determine  the 
rate  of  progression. 

Still,  it  should  be  remembered  that  purely  on  grounds  of 
theoretical  justice  only  provision  for  normal  support,  and 
normal  efficiency,  should  be  allowed.  For  example,  allow- 
ance cannot,  or  should  not,  be  made  for  abnormally  large 
families,*  since  this  would  be  to  put  a  premium  upon  thrift- 
lessness  and  irresponsibility,  and  thus  to  encourage  an 
increase  of  population  where  most  detrimental  to  society, 
and  to  the  highest  individual  development.     On  the  other 

^  **  Die  LeiitungsHlhigkeit  aber  itt  das  notwendige  Korrelat  der  Ldstangspfllcfat, 
welche  ohne  jene  nicht  denkbar  iit."    Vocke,  p.  284. 
'  See,  per  contra,  Wagner,  op,  at,,  ii,  447. 
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hand,  if  more  than  the  normal  efficiency  of  labor  is  allowed 
for  in  the  exemption^  it  must  be  because  of  the  retroactive 
effects  of  the  exemption,  or  because  of  the  disproportionate 
cost  of  the  collection  of  the  tax.  But  with  advancing 
wealth,  advancing  culture,  and  advancing  civilization  the 
standard  of  exemption  should  be  raised  in  conformity  with 
the  ends  for  which  the  state  exists — ^the  progressive  develop- 
ment of  mankind. 


CHAPTER  VIII 

PRACTICAL  JUSTICE  IN  TAXATION 

In  the  preceding  study  of  the  principles  of  justice  in  tax- 
ation»  we  have  not  wholly  lost  sight  of  the  fact  that  theoret- 
ical ideak  are  not  always,  nay  are  seldom,  fully  realizable  in 
practice.  Nor  have  we  been  unmindful  of  the  fact  that 
economic  and  social  conditions  must  enter  largely  into  our 
<letermination  of  the  ideal.  For  since  the  ideal  in  taxation 
must  necessarily  have  as  its  objective  point  the  effects,  or 
results,  of  this  or  that  system  or  method  of  taxation,  the 
nature  of  the  effect  must  be  a  controlling  influence  in  deter- 
mining the  character,  or  the  justice,  of  our  ideal.  But  while 
we  have  recognized  the  relative  nature  of  the  ideal  of 
justice  in  taxation  it  must  be  admitted  that  we  have  not 
developed  this  aspect  of  the  question,  but  have  given  our 
attention  almost  entirely  to  theoretical  principles.  And  yet, 
we  insist,  not  to  theoretical  principles  that  are  purely  vision- 
ary in  the  sense  that  they  are  applicable  only  to  ideal  beings, 
but  principles  that  are  founded  upon  the  ethical  nature  of 
man  and  upon  moral  and  social  facts  and  forces.  Neverthe* 
less,  the  fact  that  the  dominant  thought  has  been  that  of  die 
morally  right— of  justice — has  led  us  to  ignore  for  the  most 
part  the  possibility  of  the  practical  realization  of  our  ideaL 
So  true  is  this,  indeed,  that  there  will  be  a  seeming  justice 
for  the  critic  who  urges  that  our  theoretical  principles  afford 
no  solution  to  the  apparently  insoluble  problem  of  practical 
justice  in  taxation.  Moreover,  since  the  theoretical  prin- 
<:iples  are  unrealizable  in  practice,  the  critic  may  further 
j6o  [596 
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urge  that  there  can  be  no  value  in  these  theoretical  discus- 
sions. 

But  before  we  concede  the  truth  of  these  criticisms  let  us 
consider  for  a  moment  whether  theoretical  principles  that 
cannot  be  fully  realized  in  practice  may  not  after  all  have 
some  practical  value ;  indeed,  whether  the  principles  them- 
selves are  not  to  some  extent,  at  least,  practicable.  In  the 
first  place,  there  is  always  a  practical  value  in  determining  a 
norm  for  the  guidance  of  real  life,  or  for  the  guidance  of 
action  in  the  actual  happenings  of  life.  Human  action  un- 
guided  by  an  ideal  can  be  but  irrational,  purposeless,  and 
without  significance  or  achievement.  This  is  as  true  in 
matters  of  taxation  as  in  the  purely  moral  life.  Indeed,, 
since  human  action  is  necessarily  social  action,  a  norm  of 
conduct  becomes  indispensable,  for  otherwise  there  could  be 
only  the  self-seeking  of  the  individual  which  would  be 
destructive  of  social  life,  and  so  ultimately  also  of  any  truly 
human  life. 

But  again,  Is  there  nothing  practicable  in  the  theoretical 
principles  we  have  discussed  ?  The  answer  to  the  question 
must  depend  upon  the  meaning  we  give  to  the  ''prac- 
ticable." But  the  practicable  must  mean  one  of  two  things  .*: 
Either  a  system  which  is  so  in  harmony  with  prevailing 
sentiments  and  convictions  that  there  is  a  possibility'  of  its- 
immediate  adoption ;  or  a  system  of  which  there  is  a  reason- 
able hope  of  adoption  by  a  change  in  the  prevailing 
thoughts  and  ideals.  Now  we  maintain  that  there  is  some- 
thing practical  in  our  principles  from  both  points  of  view. 
In  fact,  there  is  no  principle  that  we  have  advocated  that 
cannot  be  found  in  actual  practice  in  one  country  or  an- 
other, so  that  the  problem  is  not  so  much  one  of  a  practical 
application  of  new  principles  as  an  extension,  or  fuller 
application,  of  accepted  principles.  But  though  there  may 
be  some  principles  not  in  harmony  with  the  sentiments  of  a. 
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particular  people,  there  may  yet  be  some  practical  value  in 
their  discussion ;  lor  a  nation,  like  an  individual,  can  pro- 
gress only  as  its  thought  and  ideals  move  ever  upward  to 
higher  and  truer  standards. 

But  there  is  yet  another  point  of  view  from  which  we  may 
consider  the  practicability  of  theoretical  principles  of  just 
taxation — that  of  their  implications.  That  is  to  say,  if  the 
principles  involve  consequences  that  are  impossible  to  be 
realized  in  practice  it  would  seem  to  be  a  just  charge  that 
the  principles  are  themselves  impracticable.  What,  then, 
are  the  implications  involved  in  our  principles,  if  these  prin- 
ciples are  to  be  fully  realized?  Undoubtedly  the  student  of 
finance  will  say :  A  single  tax  on  incomes.  Nay,  more,  an 
income  tax  with  progressive  and  differential  rates  together 
with  a  broad  application  of  the  principle  of  exemptions. 
Nor  can  one  deny  the  justice  of  this  judgment.  More  than 
this,  however,  is  true ;  for  there  are  not  a  few  economists 
and  students  of  finance  who  will  grant  that  under  ideal  con- 
ditions of  human  life  and  human  relations — ^when  a  sound 
social  ethics  dominates  human  affairs — such  a  system  of 
taxes  would  most  nearly  realize  the  ideal  of  justice.  But  we 
are  not  dealing  with  such  ideal  conditions,  and  taking  the 
facts  as  we  find  them — the  sentiments,  prejudices  and  con- 
victions of  the  people — there  can  be  no  doubt  but  that  a 
single  progressive  tax  on  incomes  is  one  of  the  most  vision- 
ary of  all  possible  forms  of  taxation,  particularly  with  re- 
spect to  the  people  of  the  United  States. 

But  after  all,  is  such  an  implication,  or  such  a  consequence, 
involved  in  our  theory?  The  main  burden  of  our  whole 
thesis  has  been  to  show  not  only  that  the  tax  burden  should 
be  distributed  according  to  the  ability  to  bear  it,  but  to  show 
the  grounds  upon  which  such  a  principle  rests.  True,  it 
was  found  that  the  ability  is  determined  in  part  by  income 
and  in  part  by  the  needs  which  that  income  must  satisfy,  and 
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that,  therefore,  a  tax  in  proportion  to  ability  is  necessarily 
based  upon  income,  though  it  may  be  with  progressive  and 
differential  rates.  Yet  the  fact  is  recognized  (if  not  before, 
it  is  now)  that  the  tax  could  not  be  assessed  directly  upon 
income  for  the  reason  that  only  under  ideal  conditions  could 
the  income  be  ascertained.  Nay,  to  attempt  to  do  so  under 
existing  standards  of  social  ethics  would  be  to  defeat  the  end 
sought  by  imposing,  in  many  cases,  regressive  burdens.  We 
have  before  insisted  that  the  principles  of  justice  are  relative, 
in  the  sense  that  they  must  be  tested  by  results.  In  the  same 
way  must  we  determine  their  implications.  Because  under 
ideal  conditions  the  implications  involve  certain  results  it  by 
no  means  follows  that  under  actual  conditions  the  same  re- 
sults must  occur.  In  other  words,  because  under  ideal  con- 
ditions our  principles  involve  a  single  tax  on  incomes,  it  does 
not  follow  that  they  involve  such  a  tax  under  the  social  con- 
ditions as  we  actually  find  them  to  be.  The  main  thing  is  to 
tax  ability  by  taxing  income,  which  is  the  only  ultimate 
source  of  ability;  but  if  this  income  can  be  reached  and 
ascertained  by  the  indirect  method,  this  method  is  the  one 
demanded  by  our  principles.  Or  if  the  sentiment  of  the 
people  is  against  the  direct  ascertainment  of  ability  the  same 
conclusion  follows.  In  fact,  if  we  could  reach  the  full  income 
by  either  method  it  would  matter  little  which  one  was  em- 
ployed. We  must  then  employ  the  one  that  will  give  us  the 
most  accurate  results,  the  one  that  will  most  nearly  ascertain 
the  true  income.  Under  present  conditions  this  is  believed 
to  be  that  of  the  indirect  method.  Indeed,  with  a  proper 
system  it  is  believed  that  ability,  so  far  as  it  is  determined  by 
income,  can  be  ascertained  with  a  fair  approximation  to 
justice,  and  such  an  approximation  is  all  that  can  be  hoped 
for  in  human  aflfairs.  And  yet  the  ideal — a  tax  on  income^ — 
is  not  without  its  value,  since  it  serves  as  the  goal  for  every 
indirect  system  of  reaching  the  income  ability  of  the  tax- 
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payer,  for  every  tax,  however  assessed,  is  ultimately  a  tax 
on  income. 

Assuming,  then,  the  above  conditions,  it  remains  to  indi- 
cate the  character  of  a  practicable  tax  system  that  will  most 
nearly  realize  the  principles  for  which  we  have  contended. 
Nor  can  I  do  more  than  to  "  indicate  "  such  a  system.  I 
cannot  stop  either  to  elaborate  or  to  defend  it.  It  is  believed, 
however,  that  the  system  which  we  shall  propose  is  not  only 
perfectiy  consistent  with  our  principles,  but  is  one  of  which 
there  is  hope  for  its  gradual  adoption ;  and  when  adopted 
will  give  a  realization  to  justice  in  taxation  such  as  has  never 
yet  been  realized  in  this  country,  if,  indeed,  in  any  coiintiy. 
It  is  not  maintained  that  all  of  the  principles  would  be  fully 
realized,  as,  for  example,  the  principle  of  progressive  taxa- 
tion, but  that  we  should  attain  the  nearest  attainable  approx- 
imation of  those  principles,  and  at  the  same  time  go  a  long 
way  towards  removing  the  gross  inequalities  in  the  tax 
systems  of  our  several  States.'  • 

Our  present  thesis,  then,  is  to  outiine  a  scheme  of  taxa- 
tion that  will  most  nearly  reach  the  full  income  of  the  tax- 
payer and  most  equitably  distribute  the  tax  burden — ^most 
nearly  and  most  equitably,  I  mean,  under  existing  condi- 
tions. And  this  method  is  believed  to  be  that  of  the  indi- 
rect one  of  reaching  income  through  some  index,  or  through 
indices,  of  income.  Such  an  index  is  to  be  found  in  prop- 
erty which,  as  we  have  seen,  may  be  regarded  either  as  the 
source  or  the  consequence  of  income.  And  by  taking  differ- 
ent forms  of  property  we  may  get  several  indices,  which  if 
wisely  selected  will  constitute  a  fair  basis  for  the  determina- 
tion of  income. 

But  the  problem  of  an  equitable  system  of  taxation  is 
something  more  than  this.  It  is  necessary  not  only  to 
select  such  indices  as  shall  be  fairly  representative  of  in- 

1  For  an  outline  of  a  rational  system  of  taxation,  see  Adams,  PubUc  Financt, 
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come,  but  such  as  may  be  most  easily  and  most  fairly 
assessed — perhaps  the  most  difficult  problem  in  the  whole 
field  of  practical  taxation.  For  if  property  is  to  be  made 
the  basis,  or  measure,  of  income,  an  honest  assessment  be- 
comes fundamental  to  an  equality  of  taxation.  And,  there- 
fore, very  much  depends  both  upon  the  character  of  the 
property  taxed  and  the  method  by  which  it  is  taxed.  More- 
over, much  depends  also  upon  the  character  of  the  political 
unit  that  taxes  the  difTerent  forms  of  property.  Or  in  other 
words,  the  problem  is  also  one  of  a  distribution  of  the  tax 
system  among  the  different  political  units  in  such  a  way  as 
to  realize  the  best  economic  and  ethical  results. 

In  brief,  then,  the  problem  before  us  is  one  of  the  assess- 
ment of  property,  of  the  methods  of  taxation,  of  the  kinds 
of  property  to  be  selected  for  taxation,  and  the  proper 
spheres  of  state  and  local  taxation.  We  cannot  stop  to  dis- 
cuss the  question  of  rates  or  of  exemptions.  Not  the  ques- 
tion of  rates,  because  it  is  admitted  that  only  the  propor- 
tional rate  is  feasible  for  the  present;  not  exemption, 
because  the  principle  is  universally  adopted  in  practice,  and 
we  do  not  feel  it  necessary  to  add  to  what  has  already  been 
said  on  the  subject.  And  yet  we  must  acknowledge,  that 
the  principle  of  exemption  is  not  carried  out  in  practice  to 
the  extent  that  our  principles  would  demand,  not  to  the 
extent  that  we  believe  to  be  justified.  Still,  as  previously 
pointed  out,  it  must  be  admitted  that  the  limit,  or  rather  the 
extension  of  exemption,  is  relative  to  the  prevailing  econ- 
omic and  social  conditions  of  the  people  and  to  the  econ- 
omic needs  of  the  state.  But  assuming  the  question  of 
exemptions  to  be  on  the  whole  fairly  settled,  and  the  ques- 
tion of  rates  to  be  for  the  present  outside  of  the  field  of 
practical  discussion,  let  us  attempt  to  portray  in  some 
detail,  though  briefly,  the  system  of  taxation  indicated 
above. 
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I.  Assessments 

That  equitable  assessment  is  one  of  the  most  difficult 
problems  in  practical  taxation  is  admitted  on  all  hands.  It 
is  the  crucial  point  in  the  investigations  of  all  tax  commis- 
sions and  in  all  practical  plans  for  the  reform  of  our  present 
methods  and  systems  of  taxation.  And  yet  if  property  is  to 
be  made  the  measure  of  income — the  index  of  ability — equal 
assessment  is  indispensable  to  justice.  Indeed,  given  an 
honest  assessment  of  property  and  the  battle  for  justice  in 
taxation  is  as  well  as  won.  Whether  such  an  assessment 
may  be  approximated  will  depend  very  largely  upon  tlie  char- 
acter of  the  property  taxed  and  the  method  by  which  it  is 
assessed.  What,  then,  are  the  conditions  that  are  essential 
for  the  equal  assessment  of  property? 

I .  Diclaration  versus  Doomage. — Much  has  been  written 
concerning  the  relative  merits  of  a  declaration  by  the  tax- 
payer, and  doomage  by  the  government.  Theoretically  the 
principle  of  declaration  is  no  doubt  the  correct  one.  This 
follows  inevitably  from  the  voluntary  character  which  we 
found  in  the  relation  of  the  citizen  to  the  state.  Yet  we 
found  at  the  same  time  that  there  is  also  a  compulsory 
feature  in  this  relation,  which  is  founded  upon  the  necessity 
of  the  state's  existence.  From  the  character  of  this  com- 
pulsion, founded  upon  a  political  necessity,  it  follows  that 
the  declaration  should  be  supplemented  by  the  doomage 
power  of  the  government.  This  double  feature — declaration 
and  doomage — is  the  prevailing  system  of  our  several  Com- 
monwealths, though  with  some  the  "  declaration,"  with 
others  the  **  doomage  "  is  made  the  key-note  of  the  system. 
But  however  much  the  principle  of  declaration  may  conform 
to  the  highest  ideals  of  taxation,  experience  shows  that  il  is 
not  a  principle  that  can  be  relied  upon  to  attain  justice 
until  there  prevails  a  higher  standard  of  social  ethics. 

No  system  can  be  just,  either  in  theory  or  in  practice,  that 
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puts  a  premium  upon  perjury  by  ignoring  facts  of  human 
nature;  that  induces  perjury  on  the  part  of  some  because  of 
the  well  known  fact  of  the  perjury  of  others,  perchance  with 
the  connivance  of  officials;  that  induces  perjury  because 
honesty  would  invite  upon  one's  self  a  penalty  in  the  form  of 
an  assumption  of  a  part  of  the  tax  burden  that  rightfully 
devolves  upon  those  who  have  escaped  by  an  act  of  perjury. 
It  is,  for  example,  within  our  personal  knowledge  that  an 
aged  widow  whose  sole  means  of  support  is  the  income  from 
nine  thousand  dollars  loaned  on  mortgages  at  five  per  cent, 
(a  small  part  at  six  per  cent),  pays  a  tax  of  three  per  cent, 
because  she  insists  upon  an  honest  declaration ;  thus  paying 
in  taxes  more  than  fifty  per  cent,  of  her  small  income !  And 
this  is  but  one  of  hundreds  of  similar  instances  fostered  by 
the  perjury  systems  of  taxation  in  our  various  Common- 
wealths. The  iniquity  and  injustice  of  such  a  system  cannot 
be  too  strongly  emphasized.  These  iniquities  should  be 
removed  by  the  adoption  of  some  system  that  will  reach  the 
income  and  distribute  the  burden  according  to  the  income 
ability  of  the  taxpayer,  and  not  according  to  the  conscience 
of  the  individual. 

Such  a  system,  however,  is  not  to  be  found  in  the  way  of 
a  premium  upon  honest  declarations  in  the  form  of  a  lower 
tax  rate  on  certain  forms  of  intangible  property,  such  as 
mortgages — a  method  practiced  in  Pennsylvania  and  par- 
tially approved  by  the  Massachusetts  Tax  Commission.* 
For  such  a  method  of  evoking  honest  declarations  is  a 
species  of  class  legislation  that  purposely  relieves  a  part  of 
the  taxpayers  from  their  proper  and  just  share  of  the  tax 
burden,  only  to  impose  it  upon  those  whose  visible  property 
prevents  their  evasion.     True,  such  a  method  may  evoke  a 

'  Tax  Commission  Report^  i^7f  PP-  8S-9.  CoDnecticut  has  adopted  a  similar 
device  which  the  Michigan  Tax  Commission  deems  "worthy  of  most  serious  con- 
sideration."^   Riport^  1900,  pp.  18-9. 
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larger  sum  of  taxes  upon  a  given  form  of  property— intan- 
gible personalty — than  would  result  from  the  normal  rate 
upon  the  declaration  (with  implied  oath')  of  the  individual. 
But  such  a  concession^  or  purchased  honesty,  is  quite  as  un- 
necessary as  it  is  unjust.  For  if  such  property  must  be 
taxed  there  are  simpler  and  more  rational  methods  of  reach- 
ing it.  What  these  mothods  are  we  shall  presently  consider. 
Here  we  wish  simply  to  emphasize  the  fact  that  equal 
assessment  is  the  foundation  of  justice  in  matters  of  taxation, 
and  that 'that  system  is  inherently  wrong  and  unjust  that 
seeks  honest  declaration  by  a  veiled  method  of  bribery. 

2.  Taxable  Property.  Before  discussing  the  proper 
methods  of  assessments  it  will  be  well  to  consider  the  kinds 
of  property  that  should  be  taxed  as  most  nearly  and  most 
adequately  representing  income,  the  ascertainment  of  which 
is  the  real  aim  of  the  government  and  the  real  purpose  of  the 
assessment.  It  follows,  therefore,  that  in  the  selection  of 
property  for  taxation  two  conditions  are  essential :  First,  the 
property  selected  should  be  fairly  indicative  of  income,  and, 
secondly,  it  should  be  such  that  its  value  may  be  easily 
ascertained  with  some  degree  of  truth ;  for  while  income  is 
not  always  proportionate  to  the  value  of  property,  it  never- 
theless remains  true  that  upon  the  whole  the  value  is  a  fair 
index  of  income.  At  any  rate  the  value  of  property  is 
about  the  only  standard,  or  measure,  of  income  that  we 
have,  so  long  as  it  is  not  feasible  to  ascertain  the  amount  0| 
income  directly.  But  the  justice  of  such  a  standard  of 
income  depends  more  than  all  else  upon  the  equality  of  the 
assessment.  And  this  equality,  again,  depends  both  upon 
the  kind  of  property  taxed  and  upon  the  method  by  which 
it  is  assessed. 

As  to  the  kind  of  property  that  best  measures  tax  ability, 
it  is  the  common  theory  and  practice  of  our  several  States 
^  The  actual  taking  of  an  oath  ii,  I  believe,  rarely  required. 
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that  every  variety  of  property  is  equally  indicative,  and  that, 
therefore,  no  form  of  property  should  escape  assessment. 
Wagner's  devices  for  reaching  every  form  of  property  give 
sanction  to  this  theory.  In  practice,  Ohio  has  carried  the 
doctrine  to  very  near  its  extreme  limit.  The  experience, 
however,  in  all  of  our  States  is  a  clear  demonstration  of  the 
utter  failure  of  the  attempt  to  reach  ability  by  any  such 
method.  This,  indeed,  is  recognized  by  most  Tax  Commis- 
sions '  as  one  of  the  most  patent  evils  of  our  tax  systems. 
The  fact  is  that  no  form  of  property  can  be  considered  as 
indicative  of  income,  or  ability,  of  which  it  is  morally  cer- 
tain that  only  a  small  fraction  can  be  reached.  Hence,  for 
purposes  of  taxation,  only  such  forms  of  property  should 
be  assessed  whose  value  can  be  determined  with  some  de- 
gree of  accuracy ;  or,  better,  perhaps,  property  should  be 
assessed  only  in  such  form  as  lends  itself  to  the  determina- 
tion of  its  value.  This  leads  us  to  remark  that  we  believe 
the  principle  of  multiplicity  of  taxes  to  be  entirely  erron- 
eous, both  in  theory  and  in  practice.  For  apart  from  the 
impossibility  of  determining  all  forms  of  property,  as  men- 
tioned above,  there  are  certain  types  of  property  that  are 
more  accurate  measures  of  income  than  other  types,  and  tax 
systems  should  seek  such  types  if  such  property  can  be 
found  and  its  value  can  be  ascertained.  Without  stopping  to 
develop  this  feature,  it  may  be  remarked  that  a  '*  habitation 
tax,"  or  a  tax  on  house  rent,  affords  an  excellent  example 
of  what  is  meant.  Such  a  tax,  too,  has  the  advantage  that 
it  can  be  easily  ascertained.  That,  within  certain  limits, 
such  a  tax  is  a  fair  measure  of  income  will  be  generally  con- 
ceded, since  the  amount  paid  for  house  rent  is,  in  general, 
proportionate  to  income.  So  true  is  this,  that  it  is  recom- 
mended by  many  French  writers  and  by  the  Italian  econo- 

>  As  Massachusetts,  Ohio,  WisconsiD  and  Michigan.    For  the  opposite  view  see 
minority  report  of  Geo.  £.  McNeill  in  Mass.  Tax  Com.,  1897. 
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mist  Baer/  It  is  also  recommended  in  the  majority  report 
of  the  Massachusetts  Tax  Commission/  Still,  it  must  be 
admitted  that  house  rent  as  a  measure  of  incomes  must  be 
confined  to  moderate  incomes.  For  the  income  of  the  multi- 
millionaire house  rent  would  be  no  measure  whatever.  Such 
a  tax  must,  therefore,  be  used  with  caution.  As  a  single 
tax,  except  upon  small  incomes,  such  a  tax  would  be  most 
unjust.  Indeed,  any  form  of  a  single  tax  must  work  injust- 
ice, largely  in  consequence  of  the  differing  effects  of  shifting 
and  incidence,  but  partly  because  of  the  differing  opportuni- 
ties for  evasion. 

The  multiple  tax  is  also  objectionable  because  of  the  cost 
of  assessment  and  collection,  thus  violating  one  of  the  car- 
dinal principles  laid  down  by  Adam  Smith,  and  since 
accepted  by  all  students  of  taxation.  Because,  then,  of  their 
double  injustice— evasions  and  unnecessary  costs — multiple 
systems  of  taxation  should  be  avoided.  But  we  have  seen 
that  the  single  tax  is  also  objectionable.  Hence  a  wise  sys- 
tem will  consist  of  such  a  selection  of  plural  taxes  as  can  be 
based  upon  forms  of  property  at  once  indicative  of  income 
and  of  easily  ascertainable  value.  What  these  forms  are  will 
appear  a  little  more  in  detail  as  we  proceed.  But  after  all, 
it  is,  perhaps,  not  so  much  the  form  of  the  property  to  be 
assessed  as  the  method  of  its  assessment  that  is  important 

3.  MeiAods  0/ Assessment.  The  problem  of  equitable  as- 
sessment involves  two  difficult  tasks:  The  discovery  of 
property,  and  uniformity  of  valuation.  Though  a  constitu- 
tional requirement  of  most  of  our  states,  it  is  a  notorious  fact 
that,  with  the  comparatively  few  exceptions  of  "widow's 
mites,"  there  is  not  only  no  pretense  at  a  full  valuation,  but 
hardly  a  pretense  at  a  valuation  at  a  uniform  rate.     But 

•  Baer,  Vavere  e  P  Impotta^  p.  32. 

^  Heparin  iS97f  PP*  104-9.  ^i^  oppontion  see  minority  report  of  McNeiD, 
pp.  153-4- 
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whatever  the  "  pretense,"  it  is  the  universal  verdict  of  Tax 
Commissions,  tax  officials,  and  of  students  of  our  taxing 
systems  that  uniformity  of  assessments  is  an  unrealized 
dream,  an  ideal  of  the  imagination,  to  say  nothing  of  the 
total  escape  of  certain  forms  of  property  from  all  taxation. 
Lack  of  uniformity  of  assessment  applies  to  all  forms  o( 
property,  though  to  some  more  than  to  others,  depend- 
ing in  part  upon  the  successful  intrigue  and  deception  of 
owners,  in  part  upon  the  intelligence  and  honesty  of  officials ; 
but  the  complete  escape  from  assessment  pertains  essentially 
to  intangible  property.  Let  us  consider,  briefly,  each  of 
these  problems — the  discovery  of  property  and  the  uniform- 
ity of  its  assessment. 

Concerning  the  discovery  of  real  estate  and  tangible  per- 
sonal property  little  or  no  difficulty  arises.  The  problem,  as 
we  have  seen,  attaches  to  the  discovery  of  intangible  per- 
sonal property.  How,  then,  is  this  to  be  reached?  Two 
methods  are  possible ;  Either  the  compulsory  recording  of 
all  possessions  of  intangible  property — of  mortgages,  bonds, 
stocks,  etc. — similarly  to  the  recording  of  deeds,  in  order 
that  they  may  have  legal  validity ;  or  the  taxing  of  such 
forms  of  property  by  taxing  their  visible  representatives — 
lands,  corporations,  etc.  With  respect  to  mor^ages  either 
method  is  applicable ;  only  care  should  be  taken  to  avoid 
the  injustice  of  double  taxation  by  taxing  both  the  land  and 
the  mortgage.  If  the  land  is  taxed  to  its  full  value  the 
mortgage  is  indirectly  taxed  and  should  not,  therefore,  be 
taxed  directly.  But  if  it  is  deemed  best  to  tax  the  land  at 
its  full  value,  less  the  value  of  the  mortgage,  and  to  tax 
the  mortgage  directly,  then  the  mortgage  should  be  recorded 
that  its  full  value  may  be  ascertained  without  difficulty,  and 
with  only  a  nominal  expense.  Other  credits  could  be  treated 
in  the  same  manner,  though  some  forms  of  personal  notes  it 
would  seem  to  be  advisable  to  exempt  from  taxation  and  to 
use  other  indices  of  income. 
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For  the  taxation  of  stocks  and  bonds  the  only  rational  and 
effective  method  is  that  which  taxes  them  by  taxing  the 
corporation  or  other  property  which  they  represent.  Viewed 
as  a  tax  upon  income,  as  in  effect  it  is,  it  is  the  principle  of 
taxing  income  at  its  source — a  principle  extensively  practised 
in  the  English  Income  Tax.  The  extent  to  which  such 
forms  of  property  escape  assessment  is  too  notorious  to  need 
specific  proof,  there  being,  as  a  rule,  from  80  per  cent,  to 
90  per  cent,  that  wholly  escapes  taxation.'  Nor  has  any 
effective  method  yet  been  adopted,  other  than  the  English 
method,  by  which  the  income  from  such  property  can  be 
reached  for  purposes  of  taxation.  The  compulsory  record- 
ing of  stocks  and  bonds  would  be  a  decidedly  objectionable 
method,  both  on  account  of  the  expense  attending  the  re- 
cording, assessment  and  collection  (the  stocks  and  bonds 
constantly  changing  hands),  and  on  account  of  the  practical 
difficulties  of  the  enforcement  of  such  a  method ;  as  where 
the  owner  of  the  stock  or  bond  resides  in  a  State  other  than 
that  where  the  corporation  is  situated,  or  the  stock  or  bond 
recorded.  On  the  other  hand,  it  is  a  simple  matter  to  ob- 
tain from  corporations  the  amount  of  their  earnings,  of  their 
capital,  or  of  stocks  and  bonds ;  and  the  collection  of  the  tax 
directly  from  the  corporation  has  the  merit  of  involving  the 
minimum  of  expense.  It  is  the  absence  of  a  rational  system 
for  the  taxation  of  this  form  of  property — the  mere  pretense 
of  its  taxation — ^that  has  given  to  the  tax  systems  of  the 
American  States  their  well-earned  opprobrium — begetters  of 
perjury,  fraud  and  injustice.  But  by  the  simple  expedient 
of  taxing  at  the  source,  order  and  justice  may  come  out  of 
the  present  chaos  and  injustice.  We  shall  return  to  this 
subject  later  in  another  connection. 

'See,  for  example,  Ely,  Taxation  in  Amtrican  Cities;  Seligman,  **  The  Per- 
lonal  Property  Tax"  (in  Essays) ;  and  the  Reports  of  the  Tax  Commissions  off 
Massachusetts,  Pennsylvania,  Ohio,  Michigan,  Wisconsin  and  Colorado. 
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We  have  said  that  the  assessment  of  tangible  personal 
property  and  of  real  estate  aflTords  but  little  difficulty.  This, 
however,  is  true  only  theoretically.  Being  tangible,  it  is  true, 
indeed,  that  it  is  theoretically,  nay,  in  a  sense,  practically 
possible  to  discover  these  forms  of  property;  yet  it  is  a 
notorious  fact  that  both  forms  are  very  unequally  assessed. 
Particularly  is  this  true  of  tangible  personal  property  in  the 
form  of  household  goods,  but  a  small  fraction  of  which  is 
reached  by  the  tax  assessor.  The  chief  difficulty  of  reach- 
ing this  form  of  property  lies  in  the  fact  that  every  home  is 
felt  to  be  sacred  from  the  intrusions  of  government  officials, 
a  sentiment  respected  by  the  officials  themselves.  The 
result  is  that  the  official  assessor  must  rely  upon  the  tax- 
payer's declaration,  a  very  unsafe  criterion  as  we  have  seen. 
Only  injustice  can  result  from  such  a  method.  The  only 
feasible  solution  would  seem  to  be  the  total  exemption  of 
this  form  of  property  from  taxation.  And  this  suggestion 
will  appear  all  the  more  rational  when  we  consider  that  the 
purpose  of  taxing  any  form  of  property  is  to  reach  the  in- 
come of  which  the  property  is  but  a  symbol.  True,  house- 
hold goods  constitute  such  a  symbol,  or  index,  but  only  in 
a  very  general  way,  and  then  only  for  moderate  incomes. 
But  there  are  other  and  more  certain  indices  of  income  which 
will  serve  the  purpose  far  more  satisfactorily.  To  obtain 
substantial  justice  it  is  not  necessary  to  seize  upon  every 
possible  index  of  income ;  but,  as  we  have  seen,  only  such 
as  are  at  the  same  time  most  indicative  and  most  easily 
applied. 

The  case  is  quite  different  with  real  estate.  This  is  upon 
the  whole  (though  there  are  exceptions)  a  just  index  of  in- 
come, and  there  are  neither  sentimental  nor  technical  reasons 
against  its  assessment.  The  problem  here  is  essentially 
one  of  the  intelligence  and  honesty  of  the  assessor,  his  ability 
to   estimate  the  value   of  property  and   to  withstand  the 
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temptations  of  bribery.  Nor  is  this  difficulty  confined  to 
real  estate.  Precisely  the  same  difficulties  are  to  be  met 
with  in  the  assessment  of  corporations,  particularly  railroad 
corporations.'  In  the  case  of  real  estate,  it  is  the  require- 
ment of  most  of  our  States  that  it  shall  be  assessed  to  the 
full  extent  of  its  value,  though  it  is  not  uncommon  to  find  it 
assessed,  even  within  the  same  city,  anywhere  from  40  per 
cent,  to  75  per  cent,  of  its  value.'  Such  an  inequality  of 
assessment  is  most  unjust  in  its  effects,  being  equivalent,  in 
extreme  cases,  to  the  imposition  of  a  tax  upon  some  greater 
by  100  per  cent  than  the  tax  upon  others.  And,  by  the 
way,  we  need  only  to  call  attention  to  this  intentional  under* 
valuation  of  real  estate  to  emphasize  the  gross  injustice  of 
taxing  the  poor  widow's  mortgage  or  bond  to  the  full 
amount  of  her  honest  declaration.  And  yet  there  is  a 
rational  ground  for  the  sixty  per  cent,  valuation — ^that  by 
decreasing  the  amount  of  the  tax  valuation,  with  a  conse- 
quent increasing  of  the  tax  rate,  there  will  result  a  tendency 
to  check  extravagant  appropriations  and  squandering  of  the 
public  funds.  But  whatever  the  basis  of  the  assessment  it 
should  be  uniform.  The  real  difficulty,  however,  is  to 
obtain  an  equal  assessment  of  all  property  on  any  accepted 
basis,  of  real  estate  as  well  as  of  other  forms  of  property. 
Yet  the  taxation  of  real  estate  is  demanded  on  political, 
economic,  and  ethical  grounds. 

>  In  the  decennial  appraisement  of  Ohio  in  1900  the  railroad  property  in  many 
connties  waa  assessed  at  about  12  per  cent,  of  its  value.  Notably  was  this  so  in 
Cuyahoga  county  (Cleveland).  This  condition  was  made  possible  by  a  vidoos 
system  of  appraisement  (by  county  auditors)  which  lent  itself  to  a  system  of  indi- 
rect  bribery  through  the  grant  of  railroad  passes  to  the  assessors— the  auditors. 

'  Such  was  the  fact  in  the  appraisement.of  real  estate  in  Qeveland  in  1900^  as 
the  writer  was  reliably  informed  by  a  real  estate  owner  who  made  personal  inqui- 
ries of  the  different  assessors.  It  was  within  the  personal  knowledge  of  the  same 
authority  that  in  the  assessment  of  1890  large  owners  of  real  estate  got  low  1 
ments  by  bribing  the  assessors  through  a  third  party. 
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What»  then,  is  the  solution  of  the  problem — /.  e.^  of  uni- 
form and  honest  assessments?  The  remedy  lies  very 
largely  with  the  taxpayers  themselves.  For  first  and  fore- 
most is  the  necessity  of  honest  and  efficient  assessors/  with- 
out which  any  system  of  taxation  .may  be  made  to  work 
injustice,  while  with  them  any  systems  in  themselves  defec- 
tive may  be  made  to  realize  substantial  justice.'  But  while 
very  much  depends  upon  the  character  of  the  assessors,  the 
methods  of  assessment  are  also  of  much  importance.  For 
however  honest  and  intelligent  the  assessors,  there  can  be 
only  a  chance  equality  of  assessment,  unless  there  is  some 
common  basis  for  the  determination  of  values  and  some 
common  agreement  for  the  percentage  of  valuation.  What 
method  will  best  accomplish  the  desired  result  we  cannot 
stop  to  discuss.  We  may  note,  however,  that  it  lies  in  the 
direction  of  a  more  centralized  control  of  assessments,  the 
degree  of  centralization  being  determined  by  the  character 
of  the  property  assessed :  the  taxing  area  for  real  estate 
being  the  township,  county  or  city ;  that  for  railroads  and 
other  corporations  the  state.  There  should  also  be  fixed 
and  uniform  rules  for  determining  values  and  a  rigid  enforce- 
ment of  some  fixed  percentage  of  valuation.  But  so  long  as 
the  matter  rests  very  largely  upon  the  judgment  of  in- 
dividual, local  assessors,  the  pretense  of  justice  becomes  a 
farce.  With  some  such  system  as  suggested,  and  with 
intelligent  and  honest  assessors,  a  fair  approximation  of  jus- 
tice may  be  attained.  But  the  methods  of  assessment  are 
closely  allied  with  a  system  of  taxation,  to  which  let  us  next 
turn  our  attention. 

<  See  Iftit  note. 

'  Cf.  Report  of  Professor  BoUes  in  Report  of  Piunsyhfania  Rwenme  Commit* 
tioH  0//8S7,  p.  157. 
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II.  The  True  Tax  System 

In  the  preceding  discussion  it  has  been  pointed  out  that  a 
just  system  of  assessment  involves  a  direct  assessment  by 
the  taxing  authorities,  a  consequent  wise  selection  of  the 
kinds  of  properties  to  be  taxed,  and  methods  of  assessment 
that  shall  reach  all  assessable  property  equally.  Without 
stopping  to  discuss  these  methods  in  any  detail  it  was  indi- 
cated that  they  should  be  such  as  to  eliminate,  as  far  as 
possible,  any  personal  factor  within  the  same  taxing  political 
unit — eliminate,  that  is,  the  individual  judgments  of  difTerent 
assessors  as  well  as  the  personal  declarations  of  the  assessed; 
thus  diminishing,  on  the  one  hand,  bribery  and  corruption, 
and,  on  the  other  hand,  deception  and  perjury.  It  was  also 
pointed  out  that  in  the  choice  of  taxable  property  three 
things  must  be  considered :  The  indicativeness  of  the  prop- 
erty as  a  measure  of  income — the  ultimate  source  of  all 
taxes;  and  the  readiness  with  which  the  taxed  property 
lends  itself  to  equitable  assessment;  and  finally,  that  this 
readiness,  or  equality  of  assessment  (and,  we  may  add,  of 
taxation),  depends  very  largely  upon  the  tax  system ;  or,  in 
other  words,  upon  the  kind  of  taxes  and  the  methods  of  tax- 
ation, and  the  distribution  of  the  different  taxes  among  the 
different  political  taxing  units. 

With,  then,  a  wise  system  of  taxation — a  proper  choice  of 
subjects  and  methods,  and  a  proper  distribution — ^it  is  be- 
lieved that  much  would  be  accomplished  in  the  way  of  re- 
moving the  glaring  absurdities  and  inequalities  of  present 
methods,  and  for  the  practical  introduction  of  the  principle 
of  "  equality  of  burden  "  as  based  upon  "  ability/'  so  far,  at 
least,  as  ability  is  measured  by  income.  A  brief  considera- 
tion of  such  a  system,  which  we  must  confine  to  the  barest 
outline,  will  supplement  our  remarks  upon  assessment,  and 
at  the  same  time  point  out  what  be  believe  to  be  a  rational 
system  of  taxation  that  will  at  once  realize  substantial  jus- 
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tice  in  taxation  and  come  within  the  realm  of  the  practicable 
—essentially  conform  to  the  ideals  of  justice  and  to  the  re- 
quirements of  practical  application.  .  Let  us  consider,  then, 
the  outline  of  such  a  system. 

I.  Subjects  and  Methods  of  Taxation,  We  have  already 
indicated  the  principles  that  should  determine  the  choice  of 
subjects — I.  /.,  of  property — for  taxation,  and  also  the  rela- 
tion which  this  choice  bears  to  equitable  assessments,  which 
will  appear  further  as  we  proceed.  Our  present  purpose  is 
to  give  an  outline  of  the  more  important  subjects  for  tax- 
ation that  will  realize  the  requirements  of  these  principles. 
No  attempt  will  be  made  to  weigh  the  pros  and  contras  of 
different  kinds  of  taxes.  Our  aim  shall  be  positive  and  con- 
structive, rather  than  negative  and  by  elimination.  Yet  we 
may  again  emphasize  the  fact  that  no  rational  system  of  tax- 
ation can  contain  a  "general  property  tax"  which  treats 
alike  taxes  on  real  estate,  on  tang^ible,  and  on  intangible 
property.  Nor  is  it  necessary  to  add  to  what  has  already 
been  said  in  justification  of  this  conviction.  We  shall, 
therefore,  assume  the  abandonment  of  the  "  general  property 
tax,"  as  such,  in  compliance  with  the  logic  of  experience 
and  the  all  but  universal  opinion  of  expert  testimony.'  This, 
however,  does  not  imply  that  some  forms  of  property  are  to 
escape  taxation  altogether.  On  the  contrary,  so  far  as  they 
are  proper  subjects  for  taxation  they  will  be  taxed  equally 
(at  least  more  equally),  and  will  be  taxed  in  fact  and  not 
merely  in  name,  but  under  a  different  name  and  by  different 
methods  than  those  now  in  vogue. 

The  system  of  taxes  which  we  have  in  mind  may,  perhaps, 
best  be  outlined  by  a  consideration  of  taxes  on  consumption, 
on  real  estate,  on  personal  property  (tangible  only),  on 
mortgages,  on  corporations  and  on  inheritances;  though 
special  assessments,  fees  and  fines  should  have  their  place 
^  As  Dnnbftr,  Taimig,  Seligman,  Adams  and  Ely. 


278  JUSTICE  IN  TAXATION  [614 

in  the  system.  These,  however,  have  for  their  purpose  local 
improvements,  special  benefits,  or  penalties  and  must,  there* 
fore,  be  passed  over  in  a  scheme  for  general  taxation  based 
upon  ability.' 

( I )  Taxes  on  Consumption.  If  it  were  true  that  all  in- 
comes are  spent  in  personal  satisfactions  and  enjoyments 
there  would  be  much  to  be  said  for  the  contention  of  Sir 
William  Petty:  that  "a  man  is  actually  and  truly  rich 
according  to  what  he  eateth,  drinketh,  weareth,  or  in  any 
other  way  really  and  actually  enjoyeth ;"  and  that,  therefore, 
**  every  man  ought  to  contribute  according  to  what  he  taketh 
to  himself,  and  actually  enjoyeth."  ■  But  such  a  condition  of 
things  would  be  true  only  under  the  circumstance  that  the 
total  income  was  spent  in  this  manner,  a  circumstance  that, 
as  a  rule,  would  happen  only  with  moderate  incomes. 
Indeed,  with  the  enormous  development  of  savings  banks 
and  other  means  for  making  small  investments — stocks, 
bonds,  etc. — it  does  not  apply  universally  to  even  moderate 
incomes.  And  yet  with  moderate  incomes  (especially  with 
the  more  moderate  incomes)  expenditure  is  a  very  fair  index 
of  income,  and  a  tax  on  expenditure  a  very  fair  approxima* 
tion  to  justice.  But  such  a  tax  would  reach  only  a  fragment 
of  the  larger  incomes,  and  hence  is  objectionable  as  a  single 
tax ;  and,  besides,  has  the  further  objection  that  there  are 
many  technical  difficulties  in  the  way  of  its  execution,  so  far 
as  there  should  be  an  attempt  to  reach  every  possible  form 
of  consumption. 

But  while  there  should  be  other  forms  of  taxes  to  reach 
the  parts  of  income  that  do  not  find  their  way  to  personal 
"enjoyments,"  a  tax  on  consumption  is  a  legitimate  and 

'  For  a  fall  report  of  these  sources  of  revenue  see  Seligman,  Essays^  ch.  ix.  For 
criticism  of  Prof.  Seligman's  "special  assessments*'  and  "fees,"  see  Bastable, 
Public  Finance^  pp.  153-6. 

'  Petty,  A  Trtatist  of  Taxes  and  Co$Uributimu^  p.  83. 
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necessary  part  of  every  tax  system  that  seeks  to  reach 
income  by  the  indirect  method,  since  in  all  cases  consump- 
tion does  afford  some  index  of  income;  in  many  cases  a 
fairly  perfect  index.  But  such  a  tax  should  be  applied  indi- 
rectly, as  by  customs  duties,  taxes  on  manufactures  and  cor- 
porations, and  taxes  on  real  estate — lands  and  houses — not 
only  to  realize  economy  in  assessments  and  collections  and 
the  Smithian  canon  of  **  convenience "  in  time  of  payment; 
but  also  to  avoid  any  possible  antagonisms  that  might  arise 
on  account  of  the  strong  popular  sentiment  against  personal 
inquisitions  on  the  part  of  the  government,  as  a  violation  of 
individual  liberties.  Such  a  tax,  too,  lends  itself  very 
fittingly  to  the  higher  taxation  of  larger  incomes  by  means 
of  heavy  taxes  on  articles  of  luxury.  To  carry  out  this  pur- 
pose, however,  would  require  the  non-taxation  of  articles  of 
necessity  with  a  constantly  increasing  rate  for  articles  of 
decreasing  necessity.  But  it  must  be  admitted  that  no  such 
scientific  system  is  possible  with  protective  tariffs. 

But  though  it  may  not  be  possible  to  realize  the  ideal 
system  of  consumptive  taxes,  they  should  form  an  essential 
feature  in  any  tax  system ;  not  only  for  the  reasons  given 
above,  but  also  for  political  reasons.  For  though  a  direct 
tax  is  important  as  tending  to  stimulate  an  active  interest  in 
the  government,  and  to  check  extravagance  in  expenditures, 
an  attempt  to  raise  all  public  revenue  from  direct  taxation 
would  result  in  social  revolution,  or  a  niggardliness  that 
would  effectively  cripple  the  government  in  the  performance 
of  its  functions.  For,  however  much  we  may  philosophize 
about  taxes,  there  is  much  truth  in  the  statement  made  by 
Mr.  Buck,  of  Kentucky,  in  the  early  debates  in  Congress  on 
the  subject  of  taxation :  That  "  taxes  are  always  disagree- 
able, and  it  is  with  reluctance  that  people  consented  to 
pay  any,  except  they  saw  advantage  arising  from  the  pay- 
ment of  them  greater  than  to  counterbalance  the  evil  of  pay- 
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ing."  «  Hence  the  importance  of  supplementing  direct  taxes 
with  indirect  taxes,  particularly  in  the  taxing  system  of  a  na- 
tional government.  It  is  not  less  true  that  the  indirect  tax 
should  be  supplemented  by  direct  taxes ;  in  part  to  offset  the 
uncertainty  of  the  incidence  of  indirect  taxes,  in  part  because 
of  their  greater  certainty  and  economy,  and  in  part  because 
of  their  direct  relation  to  the  government.  Most  important 
among  these  are  property  taxes  and  taxes  on  inheritances. 
We  omit  the  income  tax  because  of  its  admitted  impractica- 
bility. Let  us  briefly  consider  the  property  and  inheritance 
taxes  viewed  as  essential  parts  of  a  good  tax  system. 

(2)  Taxation  of  Real  Estate.  The  taxation  of  real  estate 
is  theoretically  simple  enough.  It  is  one  of  the  oldest,  as 
well  as  the  most  universal,  of  all  taxes.  Indeed,  the  fact  that 
real  estate  is  a  source  of  income,  cannot  be  hidden  from  the 
assessor,  and  has  an  immediate  relation  to  and  dependence 
upon  the  expenditures  of  government,  makes  it  a  peculiarly 
fitting  subject  for  taxation.  And  yet,  as  we  have  seen,  under 
present  systems  there  is  no  guaranty  of  an  equality  of  assess- 
ments and  of  burdens,  either  between  individuals  or  between 
different  political  units.  Nor,  for  the  former  inequality,  is  there 
any  effective  remedy  other  than  the  adoption  of  a  uniform 
basis  for  assessments,  a  larger  use  of  official  records — deeds, 
bequests,  mortgages,  etc. — and  the  choice  of  men  of  char- 
acter and  intelligence  for  assessors;  while  the  remedy  for 
the  latter  inequality — that  between  different  political  units — 
is  to  be  found  very  largely  in  an  entire  rearrangement  and 
readjustment  of  the  tax  system,  on  the  basis  of  greater  fiscal 
independence  of  the  different  political  divisions  within  the 
same  system  of  government — a  question  which  will  come  up 
for  consideration  later. 

Upon  the  justice  of  levying  upon  real  estate  for  purposes 

^  Annals  of  Con^ess^  4th  Congn  2d  Scm.,  p.  i86a.     Cf,  alto  qpeecfa  of  Kr. 
RichardsoD,  of  Tenneiiee,  14th  Cong.,  lit  Sets.,  p.  84. 
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of  public  revenue  there  is  no  difference  of  opinion.  It  con- 
forms to  the  ideal  of  taxation  according  to  ability,  since  the 
value  of  real  estate  is  determined  very  largely  by  its  income- 
producing  power,  if  we  omit  the  exceptional  cases  of  the 
speculative  holding  of  land.  With  this  exception,  it  is  in  the 
main  true  that  land,  buildings  and  machinery,  and  dwelling 
houses  have  their  value  fairly  represented  in  the  capitalized 
amount  of  the  income  derived  from  them.  Hence,  omitting 
as  we  do  in  the  present  discussion  the  question  of  progres- 
sive and  differential  rates,  a  tax  based  upon  the  valuation  of 
such  forms  of  property  is  a  fair  appfoximation  of  a  tax  based 
upon  the  derived  income,  and  so  likewise  a  fair  approxima- 
tion of  justice.  That  such  taxes  may  and  do  become,  in 
part  at  least,  taxes  upon  consumption  does  not  lessen  their 
effectiveness  or  their  justice.  With  a  rational  and  stable 
system  of  taxation,  the  burden  will  adjust  itself  fairly  in  .the 
long  run.  To  this  end,  however,  it  is  important  that  other 
forms  of  property  should  be  reached. 

(3)  Taxation  of  Personal  Property.  A  sound  and  just 
system  of  taxation  must  include  taxes  whose  ultimate  inci- 
dence shall  bear  upon  productive  personalty,  as  well  as  those 
that  bear  upon  productive  realty.  To  reach  personal  in- 
comes it  may  be  necessary,  also,  to  tax  some  forms  of  un- 
productive personalty;  unproductive,  that  is,  to  the  con- 
sumer in  the  sense  that  Adam  Smith  used  the  term.  In- 
deed, such  taxes  are  taxes  upon  consumption,  which  have 
already  been  sufficiently  considered.  Yet  we  may  perhaps 
add,  that  to  us  there  is  some  question  whether  household 
goods  should  not  be  exempted  from  taxation ;  not  only  be- 
cause they  are  at  best  but  very  roughly  indicative  of  income, 
but  because  such  a  tax  must  always  be  upon  but  a  nominal 
part  of  the  total  amount,  and  that,  too,  in  very  unequal  por- 
tions ;  must,  that  is,  so  long  as  public  sentiment  remains  as 
it  is  concerning  the  sacredness  and  privacy  of  the  home. 
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Moreover,  there  is  little  of  a  scientific  character  in  a  system 
of  taxation  that  places  unproductive  personalty,  which  is 
only  roughly  indicative  of  income,  upon  exactly  the  same 
basis  as  productive  property. 

On  the  other  hand,  such  forms  of  tangible  personalty  as 
farming  implements  and  live  stock  may  well  be  included  in 
the  tax  system,  not  only  as  indicative  of  income  but  as  also 
productive  of  income ;  while  they  are  at  the  same  time  easily 
assessable ;  in  fact,  for  the  reasons  just  given,  tangible  person- 
al^ in  general  should  be  included  in  any  well  rounded  sys- 
tem of  taxation,  and  taxed  in  the  same  direct  manner  as 
realty.  The  same  cannot  be  said  of  intangible  personalty. 
As  already  sufficiently  shown,  every  attempt  of  this  nature 
ieads  to  the  grossest  inequalities  (to  say  nothing  of  perjur- 
ies), while  its  enforcement  is  a  practical  impossibility;  this 
impossibility,  indeed,  being  the  occasion  of  the  inequalities. 
Some  other  method  than  the  direct  one  must,  therefore,  be 
found  for  reaching  the  income  that  has  its  source  in  this 
lorm  of  property ;  or,  rather  in  the  forms  of  property  that 
stand  back  of  and  are  represented  by  the  intangible  forms — 
mortgages,  stocks,  bonds,  etc.  Such  a  method,  and  indeed 
the  only  practicable  method,  is  to  be  found  in  the  taxation 
of  this  class  of  income  at  its  source.  In  this  way  alone  can 
evasion  be  avoided  and  the  burden  equitably  distributed. 
As  the  form  of  property  under  consideration  is  most  largely 
represented  by  mortgages  and  by  stocks  and  bonds,  we  may 
consider  briefly  the  best  method  of  taxing  these  at  their 
source,  which  will  indicate  the  true  method  of  taxing  the  in- 
come from  all  forms  of  intangible  personal  property. 

(4)  Taxation  of  Mortgages,  The  proper  method  of  tax- 
ing mortgages  has,  perhaps,  been  sufficiently  indicated  in 
our  discussion  of  methods  of  assessment.  Either  the  real 
estate,  which  is  represented  by  the  mortgage  and  is  the 
source  of  its  income,  should  alone  be  taxed,  leaving  mort- 
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gagor  and  mortgagee  to  make  the  proper  adjustment  of 
interest;  or,  if  the  mortgage  is  taxed,  the  tax  should  be 
based  upon  a  compulsory  court  record,  similar  to  the  re- 
cording of  deeds.  At  the  same  time,  the  amount  of  the 
mortgage  should  be  deducted  from  the  value  of  the  real 
estate  that  is  back  of  it,  according  to  some  such  methods  as 
those  in  vogue  in  Massachusetts  and  California.'  There  is 
but  one  source  of  income,  and  therefore  but  one  source  of 
ability.  Hence,  to  tax  both  the  land  and  the  mortgage  is  to 
inflict  the  patent  injustice  of  a  double  taxation  on  that  part 
of  the  income  from  land  that  goes  to  pay  the  interest  of  the 
mortgage.  The  better  method  would  seem  to  be  to  tax  the 
land  and  exempt  the  mortgage,  since  the  land  is  the  direct 
source  of  the  tax-paying  power.  Certain  it  is,  at  any  rate, 
that  the  present  methods  of  taxing  mortgages  are  open  to  so 
many  possibilities  of  evasion  that  only  the  most  flagrant 
inequalities  can  result,  the  amount  of  the  mortgages  taxed 
being  directly  proportional  to  the  sensitiveness  of  the  con- 
sciences of  the  mortgage  holders. 

(5)  Taxation  of  Corporations.  A  still  more  important 
form  of  intangible  personalty  is  to  be  found  in  corporate 
stocks  and  bonds,  whose  income-producing  power  is  to  be 
found  in  the  corporation.  In  fact,  the  net  earnings  of  cor- 
porations are,  in  the  main,  distributed  to  the  holders  of  these 
stocks  and  bonds.  If,  then,  we  levy  a  tax  upon  the  net 
earnings  of  a  corporation,  we  thereby  impose  a  tax  upon  the 
incomes  of  its  stocks  and  bonds  at  their  source.  The  ease 
with  which  the  imposition  of  such  a  tax  may  be  eflected, 
and  the  unquestioned  impossibility  of  reaching  this  class  of 
income  by  the  direct  method,  make  the  method  of  taxing  at 
the  source  the  only  rational  and  scientific  method  of  taxing 
income  of  this  character. 

*  Sec  Report  of  Massachusetts  Tax  Commission,  1897,  P«  7»  ""*  Plehn,  Tke 
General  Property  Tax  in  California  (EcoDomic  Studies  of  Am.  Econ.  Ass.), 
pp.  126-7  and  148. 
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The  principle  of  taxing  incomes  at  their  source  is  now 
very  generally  recognized  by  economists  to  be  the  only 
sound  principle  of  public  finance.  This  is  done  in  the  case 
of  real  estate,  and  it  is  believed  that  the  same  principle 
should  be  applied  in  the  taxation  of  intangible  personalty. 
Not  only  is  this  the  most  practicable  and  most  eflfective 
method,  but  it  is  the  most  economic,  entails  the  least  incon- 
veniences, and  is  the  most  equitable  in  its  results.  By  elimin- 
ating the  intangible  forms  of  property  and  the  personal 
equation  in  assessments,  evasions  would  become  practically 
impossible;  while  by  reaching  the  whole  income  there  is 
secured  a  uniformity  in  the  distribution  of  the  tax  burden. 
And  since  such  a  tax  necessarily  bears  upon  individual  in* 
comes,  it  meets  the  ethical  requirement  of  the  imposition  of 
a  tax  upon  the  source  of  ability. 

Granted,  then,  the  principle  of  taxing  the  incomes  from 
stocks  and  bonds  at  their  source,  and  that  individual  tax 
ability — so  far  as  conditioned  by  such  holdings — is  reflected 
in  the  corporate  ability — 1.  /.,  in  the  corporate  net  income — 
the  question  arises :  How,  or  in  what  manner,  may  this  cor- 
porate ability  be  most  effectively  and  most  efficiently 
reached?  Our  answer  to  this  question  must  be  very  brief, 
and  somewhat  dogmatic.  The  problem  of  the  taxation  of 
corporations  is  too  large  and  too  complex  to  be  treated  with 
any  fulness  in  the  closing  chapter  of  a  treatise  on  the  prin- 
ciples of  justice  in  taxation.* 

Thirteen  diflferent  methods  are  given  by  Professor  Selig- 
man  for  taxing  corporations."  These  are  reduced  to  three 
by  Professor  Adams:  as  based  upon  property,  upon  the 
volume   of   business,   or   upon   earnings.^     Both,   however, 

^  For  A  thorough  treatment  of  the  subject  see  Seligman,  *'  Taxation  of  Corpora- 
tions," Essays,  ch.  6,  7  and  8.  For  an  excellent  brief  statement  see  H.  C  Adams, 
Public  Finance,  pp,  446-466. 

*  Seligman,  op,  cit.,  pp.  1 77-9.  '  Adams,  op,  cit,,  p.  454. 
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agree  that  the  true  measure  of  corporate  ability  is  to  be 
found  in  the  net  income  of  the  corporation ;  and  it  must  be 
evident  that  there  can  be  no  other  standard.  The  limitation 
made  by  Professor  Adams  in  the  case  of  railroads :  that  the 
tax  should  be  based  upon  the  net  "  income  from  operation/' 
is  important  only  in  calling  attention  to  the  fact  that  double 
taxation  should  be  avoided  in  the  case  of  leased  corpora- 
tions.' Undoubtedly,  if  the  leased  corporation  is  taxed,  the 
basis  of  a  corporation  tax  should  be  the  "earnings  from 
operation ;  "  but  if  only  the  operating  companies  are  taxed, 
the  basis  of  the  tax  should  be  based  upon  the  total  net  in- 
come. In  any  case  the  taxable  net  income  should  include 
the  gross  earnings,  minus  operating  expenses;  but  not 
deducting  the  outlay  for  interest,  rent,  taxes,  or  improve- 
ments.* 

Accepting,  then,  corporate  net  income — not  the  net  in- 
come to  stockholders  and  bondholders — as  the  true  basis  of 
corporation  taxes,  it  does  not  follow  that  the  desired  end 
can  be  reached  best,  in  all  cases,  by  imposing  the  tax 
directly  upon  the  net  income.  Whether  or  not  this  is  the 
best  method  must  depend  upon  the  practical  possibility  of 
uniform  and  fixed  rules  of  accounting.  But  according  to 
Professor  Adams,^  such  a  system  of  accounting  is  prac- 
ticable. We  may,  therefore,  accept  the  net  income  basis  as, 
upon  the  whole,  affording  both  the  best  theoretical  and  best 
practical  basis  for  corporate  taxation.  But  if  in  any  parti- 
cular case  such  a  method  is  not  practicable,  we  must  agree 
with  Professor  Seligman  that  a  tax  based  upon  the  market 
value  of  stocks  and  bonds  will  most  nearly  realize  the  ends 
of  justice,  being,  besides,  "certain  and  simple  of  enforce- 
ment." *  It  is  only,  or  chiefly,  because  the  market  values  of 
stocks  and  bonds  are  not  always  determined  by  their  net 

'  Admmt,  iHti^  pp.  460-*!.     Cf,  Seligman,  Essays,  p.  199. 

'  Cf.  iHd.j  p.  461.  '  Ibid.  *  Essays,  p.  212. 
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incomes,  that  this  method  of  taxing  corporations  is  not  al- 
ways the  most  just,  as  it  b  the  most  simple. 

The  correct  determination  of  the  basis  of  assessment, 
however,  is  by  no  means  the  least  difficult  problem  in  the 
taxation  of  corporations.  There  would,  indeed,  be  little 
difficulty  if  the  tax  were  aimed  at  the  corporation  per  se,  or 
if  stockholders  and  bondholders  lived  wholly  within  the  tax 
area  of  the  corporation.  But  from  our  present  view-point, 
the  subject  of  the  tax  is  not  the  corporation,  but  its  indi* 
vidual  stockholders  and  bondholders;  who,  moreover,  are 
scattered  throughout  various  areas  of  taxation.  Yet  theoret* 
ically,  at  least,  the  problem  is  easy  of  solution.  For  all  that 
is  necessary  is  that  there  should  be,  among  the  different 
commonwealths  concerned,  a  uniformity  in  the  methods  of 
taxation,  based  upon  a  common  agreement  respecting  the 
taxation  of  resident  holders  of  stocks  and  bonds  of  foreign 
corporations,  and  of  foreign  holders  of  the  stocks  and  bonds 
of  domestic  corporations. 

The  only  ethical  or  logical  basis  for  such  agreement  is, 
that  each  commonwealth  should  tax  only  such  portion  of  the 
net  profits  as  are  earned,  within  its  borders;  this  portion 
being  determined,  for  practical  reasons,  on  the  basis  of  mile- 
age, gross  earnings,  amount  of  business,  or  capital  within 
the  commonwealth,  according  to  the  nature  of  the  industry. 
In  other  words,  the  net  income  taxed  within  a  given  com- 
monwealth should  bear  the  same  proportion  to  the  total  net 
income  that  the  mileage,  gross  earnings,  etc.,  within  the 
commonwealth  bears  to  the  total  mileage,  or  gross  earnings, 
etc.  The  assumption  here  is,  that  the  net  income  within  any 
area  is  proportional  to  the  mileage,  earnings,  business  or 
capital  within  the  same  area;  and  if  the  choice  of  these 
methods  is  wisely  made,  according  to  the  character  of  the 
corporation,  substantial  justice  will  be  attained,  though  only 
if  there  is  uniformity  throughout  all  of  the  commonwealths. 
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Such,  in  brief,  is  the  ideal  of  corporate  taxation,  as  a 
means  of  reaching  the  individual  abilities  of  stockholders  and 
bondholders.  Practical  obstacles  in  the  way  of  state  consti- 
tutions, and  the  uncertainties  of  "  politics,"  do  not,  however, 
promise  a  speedy  realization.  Nor  does  this  doubt  grow  less 
when  we  contemplate  the  fact  that  not  one  of  the  American 
States  has  ever  adopted  the  recommendations  of  its  various 
expert  Tax  Commissions.  Nevertheless,  the  practice  ia 
some  of  the  states  is  evidence  of  a  tendency  in  the  right 
direction.'  But  for  some  time,  at  least,  we  shall  have  to  put 
up  with  the  injustice  of  double  taxation ;  an  injustice  that  is, 
perhaps,  very  largely  nullified  in  the  fact  of  extensive  eva- 
sions under  present  methods  of  taxing  stocks  and  bonds. 

(6)  Taxation  of  Inheritances,  Concerning  the  inherit- 
ance tax  we  may  be  very  brief.  It  is  now  very  generally 
justified  and  very  generally  adopted.  We  may  consider  It 
from  two  points  of  view :  That  of  the  decedent  and  that  of 
the  heir.  Viewed  with  respect  to  the  ability  of  the  former,  a 
tax  upon  the  inheritance  must  find  its  justification  in  the 
assumption  that  past  taxes  have  been  evaded,  but  have  held 
a  permanent  lien  upon  the  property.  While  there  is  much 
ground  for  this  theory,"  it  applies  only  to  personal  property, 
and  even  then  is  but  the  crudest  approximation  to  justice, 
since  the  amount  of  the  evasion  is  an  incalculable  quantity .3 

The  more  correct  point  of  view,  however,  is  undoubtedly 
that  of  the  heir,  or  legatee.  And  from  this  viewpoint  the 
justice  of  the  tax  is  to  be  found  in  the  increased  ability  aris- 
ing from  the  inheritance,  or  legacy.     According  to  both 

^  For  examples  and  a  iiiller  diBcussion  of  the  interstate  taxation  of  corporationa, 
•ee  Seligman,  Essays,  pp.  223-254. 

'  A  lady  in  New  York,  the  sole  heir  to  her  father's  estate,  told  the  writer  that 
her  father  never  paid  a  personal  property  tax,  though  at  the  time  of  his  death  he 
held  stock  in  ten  different  banks. 

'  Cf,  Seligman,  Essays,  p.  131. 
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Professor  Seligtnan  and  Doctor  West,  this  ability  arises  from 
the  fact  that  the  inheritance  should  be  regarded  as  an  "  acci- 
dental income  " — measuring  ability  like  other  incomes — and 
the  tax  as  an  "accidental  income"  tax/  This  is  no  doubt 
the  true  attitude  to  take  in  the  case  of  small  inheritances  that 
are  spent  in  the  manner  of  regular  incomes.  But  to  us  the 
argument  is  not  so  evident  with  respect  to  the  inheritance  of 
productive  property,  from  which  there  is  the  enjoyment  of 
only  the  annual  income.  From  the  viewpoint  of  income,  the 
ability  of  the  heir  is  increased,  practically  at  least,  only  by 
the  amount  of  the  increase  of  his  annual  income ;  and,  theo- 
retically, this  increased  ability  should  be  reached  by  pro- 
gressive rates,  if  not  also  with  differential  rates  on  account 
of  the  source.  Certainly,  from  the  viewpoint  of  the  govem- 
ntent,  there  has  been  no  increase  of  social  ability,  because 
no  increase  of  social  income ;  but  only  a  transference  from 
decedent  to  heir. 

True,  there  is  a  sense  in  which  the  whole  inheritance  may 
be  regarded  as  a  gratuitous  and  "  accidental "  income,  there- 
fore increasing  by  its  full  amount  the  ability  of  the  heir.  If 
this  is  the  correct  view,  then,  logically  and  justly,  this  income 
should  be  treated  like  other  incomes  of  the  same  class.  If 
this  is  the  only  basis  and  justification  of  the  tax,  there 
should  be  the  same  principle  of  rates  that  is  applied  to  other 
incomes,  no  allowance  being  made  for  degrees  of  relation- 
ship. But  this  is  seldom  advocated  in  theory,  and  is  nowhere 
applied  in  practice.  If,  indeed,  this  theory  be  true,  then  are 
the  existing  arbitrary  rates  and  distinctions  of  relationship 
both  illogical  and  unjust.  The  fact  that  they  are  both  justi- 
fied and  practiced  is  evidence  that  the  "  accidental  income  " 
theory  is,  at  least,  not  the  only  consideration  in  the  inherit- 
ance tax.  The  theory  at  least  assumes  that  the  true  tax  prin- 
ciple should  here  be  deviated  from  on  grounds  of  policy  or 
*■  Seligman,  Essays,  p.  132,  and  Weft,  The  Inhiritance  Tax,  p.  118. 
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sentiment.  Whatever  truth,  therefore,  there  may  be  in  this 
theory  of  the  inheritance  tax,  it  is  not  a  theory  that  permits 
of  logical  application  in  practice.  It  needs,  too,  to  be  sup- 
plemented by  other  considerations. 

We  shall  not  attempt,  however,  to  discuss  the  various 
theories  of  the  inheritance  tax — cost  of  service,  value  of  ser- 
vice, co-heirship,  escheat,  etc.  All  of  theip,  as  Dr.  West 
says,  contain  some  element  of  truth,  and  therefore  to  that 
extent  afford  some  justification  for  the  tax.  Not  only  is  this 
tax  justified  on  theoretical  grounds,  but  it  has  also  the  prac- 
tical merit  of  being  difHcult  to  evade,  and  of  occasioning 
little  disturbance  of  industry;  besides  being  less  oppressive 
and  less  reluctantly  paid  than  most  other  taxes.  Viewed  in 
all  of  its  aspects  it  forms  a  necessary  adjunct  to  any  scientific 
system  of  taxation.  We  cannot,  indeed,  quite  agree  with 
the  implication  in  the  statement  of  Dr.  West  that  *'  no  tax  is 
better  adapted  to  replace  the  antiquated  personal  property 
tax,"  '  since  this  implies  substitution.  The  true  substitute  for 
these  antiquated  taxes  lies,  as  we  have  seen,  in  the  direction 
of  a  tax  on  corporations,  though  the  inheritance  tax  (on  per- 
sonal property)  may  well  be  used  as  supplementary  to  the 
corporation  taxes. 

In  the  above  outline  of  a  system  of  taxation  no  attempt 
has  been  made  to  exhaust  every  legitimate  source  of  public 
revenue,  but  only  to  indicate  the  main  features  of  a  scientific 
system  that  will  most  nearly  conform  to  the  theoretical  prin- 
ciples of  justice — a  tax  based  upon  ability,  so  far  as  this 
ability  is  measured  by  income.  We  have  omitted  a  discus- 
sion of  rates,  because,  as  we  have  said,  we  believe  that 
under  the  prevailing  sentiment  on  this  subject  this  is  not,  in 
this  country  at  least,  a  practical  question,  though  without 
the  progressive  rates  the  highest  ideals  of  justice  in  taxation 
must  remain  unattainable.  Of  the  principle  of  exemptions 
» Wert,  15^. «/.,  p.  132. 
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we  need  only  to  say  that  it  is  fairly  well  realized  in  practice, 
though,  as  previously  pointed  out,  we  believe  that  there 
should  be  further  extensions  of  the  principle,  at  least  in 
some  cases,  in  order  to  correspond  to  the  progressively 
higher  standards  of  living.  There  is,  however,  another 
question  of  great  practical  importance,  which,  because  of  its 
immediate  bearing  upon  the  execution  of  such  a  system  as 
that  outlined  above,  is,  indeed,  an  essential  requisite  to  such 
a  system,  and  therefore  should  constitute  a  vital  part  of  it  I 
refer  to  the  separation  of  state  and  local  taxes,  which  let  us 
in  conclusion  briefly  consider. 

2.  SlaU  and  Local  Taxation,  The  importance  of  the 
separation  of  national,  state,  and  local  taxation  is  another  of 
those  financial  questions  upon  which  there  is  now  very  gen- 
eral agreement.'  This  granted,  the  question  arises:  On 
what  basis  should  the  distribution  of  taxes  be  made?  Ac- 
cording to  Professor  Bastable  it  cannot  be  made  on  the 
ground  of  a  difference  of  governmental  duties,  since  there  is 
no  correlation  between  these  duties  and  tax  systems.  Hence 
the  distribution  must  be  made  on  financial  and  economic 
grounds.*  This  is,  no  doubt,  in  part  true.  But  in  this 
country,  at  least,  it  should  be  modified  by  the  more  correct 
view  of  Professor  Adams :  That  "  a  government  should 
select  for  purposes  of  taxation  those  industries  with  which 
it  holds  some  fundamental  or  constitutional  relations."  ^  In 
other  words,  while  financial  and  economic  conditions  are  im- 
portant factors  in  determining  the  political  distribution  of 
taxes,  the  governmental  relation  to  the  industry  taxed  is» 
perhaps,  of  prime  consideration.  Indeed,  it  is  this  relation 
that  very  largely  determines  the  financial  conditions.  The 
principle  may  be  best  illustrated  by  calling  attention  to  the 

^  For  a  very  good  treatment  of  this  question  see  Adams,  Public  Finance^  cb» 
7.     Cf.  also  Bastable,  Public  Finance^  iii,  6. 
'  Bastable,  op.  cit„  pp.  367-8.  '  Adams,  op.  ciL,  p.  493. 
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more  important  taxes  that  should  be  assigned  to  national, 
State  and  local  revenue. 

(i)  National  Taxes.  The  revenue  system  of  our  national 
government  is  so  thoroughly  established  that  there  could  be 
only  a  speculative  interest  in  a  discussion  of  possible  reforms. 
At  the  very  outset  the  policy  was  adopted  of  relying  solely 
upon  indirect  taxes,  leaving  all  direct  taxes  for  the  States. 
At  first  it  was  thought  that  sufficient  revenue  could  be  ob* 
tained  from  customs  duties,  but  it  was  very  soon  learned 
that  they  would  be  inadequate,  and  so  excise  duties  were 
added.  Only  twice  have  direct  taxes  been  resorted  to,  and 
with  the  exception  of  war  periods  customs  and  excises  (on 
spirits,  malt  liquors  and  tobacco)  have  been,  and  promise 
long  to  remain,  the  chief  source  of  national  revenue.  Nor  is 
this  without  much  reason.  For,  as  Professor  Adams  shows, 
not  only  do  they  meet  his  requirement  in  the  governmental 
selection  of  taxes,  but  they  also  give  realization  to  the  im- 
portant fiscal  principle  of  permanence  of  government  revenue. 
To  realize  the  other  important  principle — that  of  elasticity — 
Professor  Adams  would  have  a  national  tax  on  interstate 
commerce.  However  desirable  such  a  tax  may  be,  there 
would  seem  to  be  little  chance  of  its  adoption  in  the  near 
future. 

The  national  system  of  indirect  taxes  is  not  without  other 
important  merits.  For,-  however  desirable  it  may  be,  from  a 
theoretical  point  of  view,  that  the  citizen  should  pay  a  direct 
tax,  in  order  to  emphasize  his  responsibility  to  the  government 
and  make  him  watchful  over  expenditures,  there  can  be  no 
doubt,  as  we  have  seen,  but  that  a  dependency  upon  a  direct 
tax  would  greatly  cripple  the  efficiency  of  the  government. 
Moreover,  the  rather  indirect  relation  of  the  citizen  to  the 
national  government,  at  least  his  remoteness  from  its  opera- 
tions, goes  far  to  justify  the  indirect  tax  for  national  pur- 
poses.    Again,  if  we  suppose  the  tax  to  retain  anything  of 
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permanency  it  will  be  found,  in  the  long  run,  fairly  to  dis- 
tribute the  burden  according  to  ability;  so  far,  at  least,  as 
ability  is  determined  by  consumption. 

(2)  State  Taxes.  For  the  same  reason  that  customs 
duties  and  excise  taxes  were  assigned  to  national  revenue — 
that  of  the  peculiar  relations  of  the  industry  taxed  to  the 
government — there  should  be  assigned  to  State  revenue  the 
taxation  of  corporations  and  quasi-public  monopolies.  Be- 
ing dependent  upon,  and  under  the  regulations  of,  the  State 
governments,  there  is  a  peculiar  fitness  in  their  taxation  for 
the  purposes  of  State  revenue.  Such  a  tax  would  be  diffi- 
cult to  evade,  and  would  have  the  fiscal  importance  of  being 
easily  and  economically  collected.  At  the  same  time  it 
would  meet  the  requirements  of  permanence  and  elasticity. 
Moreover,  under  conditions  similar  to  those  assumed  in  the 
case  of  customs  and  excises,  there  would  be  a  fair  distribu- 
tion of  the  burden. 

To  these  taxes  might  also  be  added  the  inheritance  tax. 
Certainly,  upon  the  principles  set  forth  above,  the  inheritance 
tax  does  not  properly  belong  to  the  system  of  national  taxes. 
So  far  as  the  inheritance  tax  is  regarded  as  a  fee  for  cost  or 
value  of  service  in  the  transference  of  property,  it  belongs 
more  properly  to  county  taxes ;  but  so  far  as  regarded  on 
the  principle  of  escheat,  of  co-heirship,  or  of  guaranteeing 
the  right  of  inheritance,  it  is  very  properly  a  State  tax.  As 
grounded  upon  the  idea  of  compensation  or  of  ability,  it 
should  be  distributed  between  State  and  local  governments. 
On  the  ground  of  the  dependence  of  the  inheritance  upon, 
and  its  control  and  protection  by,  the  government,  the  in- 
heritance tax  belongs,  again,  more  properly  to  the  system  of 
State  taxes.  On  fiscal  and  economic  grounds  there  is  also 
reason  for  this  disposition  of  the  inheritance  tax.  Upon  the 
whole,  the  inheritance  tax  should  go  into  the  State  revenue, 
except,  perhaps,  such  portion  as  might  be  necessary  for  the 
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probate  fees,  or  other  expenses  incidental  to  the  conveyance. 
But  we  fail  to  see  any  good  reason  why  this  tax  should  be 
assigned  to  any  specific  purpose,  such  as  State  education,  as 
suggested  by  Professor  Adams.* 

With  these  two  sources  it  is  believed  that  ample  revenue 
would  be  supplied  for  all  of  the  necessary  expenses  of  the 
State  governments.  As  Dr.  West  says:  "The  experience 
of  New  York  with  the  inheritance  tax  and  the  experience  of 
a  number  of  States  with  corporate  taxes  show  that  by  these 
two  methods  of  taxation  alone  most,  if  not  all  of  the  State 
governments,  could  pay  all  of  their  expenses,  leaving  all 
taxes  on  property  to  local  political  divisions."  " 

(3)  Local  Taxes.  We  have  left,  then,  for  local  taxation, 
land,  houses,  manufacturing  plants  and  real  estate  generally ; 
also  tangible  personal  property  and  municipal  licenses  and 
franchises.  Since  county  expenses  are  mainly  devoted  to 
the  improvement  of  roads  and  bridges,  which  add  materially 
to  the  value  of  the  surrounding  lands,  it  is  very  fitting  that  a 
land  tax  should  constitute  the  chief  source  of  county 
revenue.  For  township  purposes  there  is  the  tangible  per- 
sonalty and  real  estate,  including  the  real  estate  of  corpora- 
tions. While  for  municipal  expenses  we  have,  in  addition 
to  the  property  taxes  of  townships,  municipal  licenses  and 
franchises — such  as  those  of  street  railways,  water  works^ 
lighting  plants,  etc.  A  special  justification  for  this  assign- 
ment of  local  taxes  is  not  needed,  since  it  is  directly  in- 
volved in  the  principles  of  distribution  of  national  and  state 
taxes.  If  further  justification  were  needed  it  might, 
perhaps,  be  found  in  the  fact  that  in  local  taxation,  as 
distinct  from  national  or  state  taxation,  there  is  some  justi- 
fication in  the  application  of  the  benefit  principle  as  a  basis 
of  taxation.  It  may  be  added,  too,  that  with  such  a  system 
of  local  taxes,  where  each  political  unit  is  fiscally  inde- 

» Op.  cit.,  p.  505.  « op,  Ht.,  p.  132. 
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pendent,  there  will  be  an  end  to  the  evil  of  political  units 
shifting  their  burdens  upon  each  other  by  undervaluations. 

The  above  outline  of  what  is  conceived  to  be  a  rational 
system  for  the  political  distribution  of  taxes,  it  must  be 
admitted,  is  not  wholly  free  from  arbitrariness.  For  in  spite 
of  the  more  or  less  clearly  marked  political  divisions,  the 
parts  of  our  federal  system  are  so  intimately  connected,  and 
so  closely  interdependent,  that  the  relationship  of  the  citizen 
to  one  of  the  units  involves  his  relationship  to  each  higher 
and  lower  unit  in  the  system.  There  is,  nevertheless,  a 
difference  that  is  substantial  enough  for  forming  a  legitimate 
basis  for  a  political  division  of  taxes.  If  our  division  is  in 
contradiction  with  any  of  our  previous  principles,  it  is  with 
that  principle  which  declares  that  ability  is  the  only  true 
basis  of  taxation,  for  the  division  is  apparently  very  largely 
based  upon  the  principle  of  benefits.  As  to  local  taxation, 
it  is  admitted  that  there  is  some  validity  in  the  benefit  prin- 
ciple. But  carefully  examined  it  will  be  seen  that  the  con- 
tradiction is  little  more  than  an  apparent  one. 

There  can  be  no  doubt  but  that  it  is  the  fundamental 
thought  in  taxation  that  every  individual  should  contribute 
towards  the  support  of  the  political  units  with  which  he 
stands  in  some  direct  relation,  and  should  contribute  accord- 
ing to  his  ability.  That  such  a  result  would  follow  from 
such  a  system  of  taxation  as  that  outlined  in  the  present 
chapter,  taken  in  connection  with  its  political  distribution, 
we  believe  that  a  careful  analysis  of  probable  results  would 
make  sufficiently  clear.  But  even  though  it  may  not  give 
realization  to  theoretical  principles  in  every  particular,  it 
offers  so  many  practical  advantages — ^realizing  uniformity 
and  equality,  as  well  as  having  political,  economic  and  fiscal 
advantages — that  it  may  well  be  considered  as  offering  the 
highest  form  of  the  practical  ideal;  at  the  same  time  that  it 
conforms  substantially  to  the  theoretical  ideal.     The  effect 
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of  such  a  system  upon  the  elimination  of  those  personal  and 
political  factors  that  are  the  source  of  so  much  inequality — 
fraud,  corruption,  undervaluations,  evasions,  etc. — would  go 
far  to  promote  the  conditions  of  an  ideal  equality,  the  ends 
of  a  complete  justice. 

Finally,  there  are  hopeful  signs  that  such  a  system  is  not 
always  to  remain  a  mere  fiscal  ideal.  The  abuses  and  in- 
equalities of  present  methods  are  becoming  so  flagrant  that 
political  parties  are  being  forced  to  take  cognizance  of  them 
and  to  consider  remedies  for  the  solution  of  the  evil.' 
normal  schools  in  the  United  States  and  other  countries. 

The  second  group  hold  that  the  most  efTective  results  are 
Nevertheless,  the  ideal  is  far  from  attainment.  This  is  made 
inevitable  on  account  of  the  great  number  of  our  states, 
their  varied  economic  conditions,  and  the  natural  conserva- 
tism of  political  parties.  But  until  some  such  system  as  that 
outlmed  in  the  present  chapter  is  put  into  practice,  we  can 
hope  for  only  makeshift  reforms.  With  such  a  system  once 
in  operation  we  shall,  at  least,  have  taken  a  long  step  toward 
realizing  the  ideal  ends  of  justice  in  taxation,  and  shall  have 
attained  a  close  approximation  to  justice,  which  is  all  that 
can  be  hoped  for  in  human  affairs. 

^  In  the  State  campaign  in  Ohio,  in  the  fall  of  1901,  Mr.  Tom  L.  Johnson,  in 
behalf  of  the  Democratic  party,  made  the  issue  upon  the  equalization  of  taxes. 
The  present  writer  took  occasion  to  write  a  letter  for  a  Cleveland  paper,  briefly 
advocating  the  system  set  forth  in  this  chapter.  In  reply,  letters  were  received 
from  the  leader  of  the  Republican  party  and  from  Mr.  Johnson,  while  a  Demo- 
cratic candidate  for  the  legislature  made  a  public  reply.  In  every  case  it  was  con- 
tended that  the  system  advocated  in  my  letter  was  essentially  the  same  as  that  for 
which  they  stood  committed.  In  the  next  legislature  the  Democratic  party  did 
attempt  to  carry  out  some  tax  reforms  along  these  lines,  but  their  efforts  were 
negatived  by  the  Republican  majority. 


BIBLIOGRAPHY 


Adami,  II.  C.    PMic  Finance.    New  York,  1898. 

Admmt,  H.  C.    Pubiie  Debts,    New  York,  1892. 

Aristotle.    PoHHct, 

Aristotle.    Nuhomackean  EtkUs, 

Baer,  C.    V  Avere  e  P  Impcsta,    Roma,  1872. 

Bastable,  C  F.    Publit  Finance.    London,  1895. 

Bastiat,  F.     Ce  pf  on  voii  et  ce  ^m'  on  ne  voUpas.     Oeuvres,    Puis,  1863. 

Bastiat,  F.    Sopkismes  Aconomiques.    Oenvret,  4th  ed.    Puis,  1863. 

Block,  M.    Lit  Progris  de  la  Science  iconomique.    2  toIi.    Puis,  1890. 

Bluntschli,  J.  K.     TAcoty  efthe  State.    Tr.    London,  1895. 

B(^ckh,  A.     The  PubHc  Economy  0/ Athens.    Tr.,  2  vols.    Boston,  1857. 

Burgess,  W.    Political  Science  ami  Constitutional  Law.    Boston  and  Londoe, 

1898. 
Cherbnliec,  A.  E.    Pricis  de  la  Science  iconomipu.     Paris,  1862. 
Cohn,  G.     The  Science  of  Finance.    Tr.    Chicago,  1895. 
Cooley,  T.    Law  of  Taxation.    2d  ed.    Chicago,  1886. 
Cossa,  L.    Primi  EUmend  di  Scienna  delU  Finanu.    4th  ed.    Milan,  1887. 
Courcelle-Senenil,  J.  G.     Traiti  d*  Economic  PoHHpu.    2  vols.,  2d  ed.    Fkri% 

1867. 
Coulanges,  F.     TAe  Origin  of  Property  in  Land.    Tr.    London,  1891. 
Davenant,C.    Essay  on  the  Ways  and  Means  of  Supplying  ike  War.    169$. 
Denis,  H.    V  Impdt.    Bmxelles,  1889. 

De  Parien,  F.  E.     TraiU  des  Imptts.    4  vols.,  2d  ed.    Paris,  1866-67. 
Edgeworth,  F.  Y.    "  The  Pure  Theory  of  Taxation."  Economic  JonrnaL  Vol  7. 
Ely,  R.  T.     Taxation  in  American  States  and  Cities.    New  York,  1888. 
Fairbanks,  A.    Introduction  to  Sociology.    New  York,  1896. 
Flora,  F.    Manuale  di  Scienta  delU  Finanu.    Livomo,  1893. 
Flora,  F.    '*  II  Concetto  della  Economia  Finsnriaria."    Rassegna  di  Sciemi  Sm- 

alee  Politiche.    Aug.,  1889. 
Gamier,  J.     Traiti  des  Finances,    Paris,  1885. 
George,  H.    Process  and  Poverty.    New  York,  1879. 
Giddings,  F.  H.     The  Principles  of  Sociology.    New  York,  1896. 
Oiovanelli,  G.    Delia  Scienna  Finamiaria,    Roma,  1877. 
Girardin,  E.  de.    De  V  Impdt.    Paris,  1852. 
Green,  T.  H.    Prolegomena  to  Ethics.    Oxford,  1884. 

296  [632 


633]  BIBUOGRAPHY  297 

Green,  T.  H.    PoliHcai  ObH^Hom,    London,  1895. 

Grotios.    De  Jure  Belii  ac  Pads.    1625. 

Held,  A.    DU  RinkommemUuer.    Bonn,  1872. 

Hellericb,  I.  A.  R.    <<  Allgemeine  Stenerlehre."    In  Scb6aberg*s  Handbuch'jUr 

PolUischen  Oekonomie,     TQbingen,  1885. 
Hobbes,  T.     The  Leviaihan.    Molesworth't  edition.    London,  1841. 
Hobbes,  T.    De  Corpore  Politico. 

Hobbes,  T.    Philotophical  Rudiments  concerning  Government  and  Society  * 
Hobfon,  J.    Economics  of  Distribution.    New  York,  1900, 
Hock,  C.  yon.    Die  dffentlichen  Altgaben  und  Sckuldm.    Stuttgart,  1865^ 
Hume,  D.    Essay  on  Taxation. 

Kaizl,  J.    Die  Lehre  von  der  UeberwSlMun^  aer  Steuem.    Letpsig,  1882. 
Kdnig,  G.     Un  Nouvel  Impit  sur  le  Revenu.    2d  ed.    Puis,  1887. 
Leroy-Beanlien,  P.     Traitk  de  la  Science  des  Finances,    2  volt.    Puis,  1892. 
Lilly,  W.  S.    First  Principles  in  Politics.    New  York,  1899. 
Locke,  J.     Civil  Government. 
Locke,  J.    Interest.    Works,  voL  iv,  ed.  1824. 
Marshall,  A.    Principles  of  Political  Economy.    London,  1891. 
Marsano,  F.     Compendio  di  Scierna  delle  Finanu.    Torino,  1887. 
Maxxola,  U.    I  DcUi  Scientifici  delta  FinanMa  PuhUca.    Roma,  1890. 
McColloch,  J.  R.     Taxation  and  Funding.    2d  ed.    London,  1852. 
McLane,  W.  M.    ''The  Ethical  Basis  of  Taxation."    Andover  Review.    Dec, 

1892. 
Menier,  A.    V  Impdt  sur  le  Capital.    Paris,  1874. 
Meyer,  R.    Die  Principien  der  gerechten  Besteuerung.    Berlin,  1884. 
BfiU,  J.  S.    Political  Economy.    London,  1848. 
Mill,  J.  S.     Utilitarianism.    London,  1862. 
Mill,  J.  S.     On  Liberty.    London,  1859. 
Mirabean,  V.  de  R.     Thiorie  de  P  Impdt.    Paris,  1 761. 
Mirabean,  H.  G.    "Sur  V  £galit6  des  Contributions."    Speech  in  National 

Assembly,  Oct  7,  1789. 
Bfirabean,  H.  G.    Addresse  aux  Franfais  sur  la  Contribution  PatrioHqui.    1789. 
Montesquieu,  M.  de  S.    Esprit  des  Lois.    1748. 
Murhard,  K.     Theorie  und  Politik  der  Besteuerung.    Gdttingen,  1834. 
Neumann,  F.  J.    Progressive  Einkommensteuer.    Leipzig,  1874. 
Neumann,  F.  J.    Die  Steuem  und  das  dffentliche  Interesse.    Leip2ig,)i887. 
Newcomb,  S.    Principles  of  Political  Economy.    New  York,  1886. 
Pantaleoni,  M.     Teoria  delta  Pressione  Tributario.    Roma,  1882. 
Pareto,  V.    *<  Parliamentary  Government  in  lUly."    Political  Science]Quarterly^ 

VoL  viii,  1893. 
Perry,  A.  L.    Political  Economy.    New  York,  1874. 
Pescatore,  M.    La  Logica  delle  Imposte.    Torino,  1867. 
Petty,  Sir  Wm.    A  Treatise  of  Taxes  and  Contributions.    1667. 
Plehn,  C.  C    Public  Finance,    New  York,  1896. 


298  BIBLIOGRAPHY  [634 

Plehn,  C  C    ''The  General  Property  Tax  in  California"  (Am.  Econ.  Aamc^ 

Economic  Studies,  Vol.  II»  No.  3). 
Plato.    BipMic. 
Post,  L.  F.     The  Singii  Tax. 

ProndhoD,  P.  J.     Thioric  de  P  Impdt,  OeuYrea,  ▼.  15.    Braxellet,  1S45. 
Proudhon,  P.  J.    Les  Contradictions  ^concmiques,     1845. 
Qttesnay,  F.    Maximes  G^n^ralei.    Paris,  1758. 
Quesnay,  F.    Dts^otisme  dc  la  CMm.    Parii,  1767. 
Quetnay,  F.    Le  Revenu  Publiquc,  Oeuvrcs,    Francfort  S.  M.,  1888. 
Rameri,  L.    "  Per  la  Proportionality  delle  Imposte."    Rasscgna  di  Scitnti  SmaH 

e  Politiche,  Oct.,  1891. 
Ricardo,  D.     Works.    McColloch't  Edition.    London,  1888. 
Ricca-Salemo,  J.    ManuaU  di  Scien%a  deilc  FinanMc,    Firenze,  1888. 
Ritchie,  D.  G.    Principles  of  State  Interference.    London,  1897. 
Rotcher,  Wm.    System  der  Finangwissensckaft.    Stuttgart,  1894. 
Row,  E.  A.    "  A  New  Canon  of  Taxation."    PolitUal  Science  Quarterly,    VoL  7. 
Rouiseao,  J.  J.     Contrat  Social,     1762. 
Royer,  C.  A.     Thiorie  de  P  Jmpdt,    2  vols.    Paris,  1864. 
Say,  J.  B.    Political  Economy.    American  Edition.    PhUaddphia,  1836. 
Say,  L.    La  Question  des  Impdts.    2  toIs.     1886. 
Sax,  E.     Grundlegung  der  theoretischen  SteuUswirtksckafi.    Wien,  1887. 
Sax,  E.    "Die  Progressivsteuer."     Zeitschrift fur  Volkswirtksckafl,  SociaipoUHk 

und  Verwaltung,    Erster  Band:  I  Heft.,  1892. 
Schaffle,  A.  E.  F.     Grundsdtze  der  SUuerpolttik.    TUbingen,  1880, 
Schftffle,  A.  E.  F.    "  Menscb  und  Gut."    Deutsche  Vierteljahrschrift,  1861, 4  Heft. 
Seligman,  E.  R.  A.    Essays  in  Taxation.    New  York,  1895. 
Seligman,  E.  R.  A.    Progressive  Taxation.    Baltimore,  1894. 
Seligman,  E.  R.  A.    Shifting  and  Incidence  of  Taxation.    Baltimore,  1892. 
Seligman,  E.  R.  A.    "  Social   Elements  in  the  Theory  of  Value."      Qmarterfy 

Journal  of  Economics,  vol.  xv. 
Senior,  N.  W.    Political  Economy. 
Shearman,  T.  G.    Natural  Taxation.    New  York,  1898. 
Sidgwick,  H.    Principles  of  Political  Economy.    London,  1887. 
Sidgwick,  H.    History  of  Ethics.    London,  1886. 

Sismondi,  S.  de.    Nouveaux  Principes  d*  £conomif  Politique.    Paris,  1819. 
Sin^  Tax  Discussion.    Social  Science  Association.    Saratoga,  1894. 
Smith,  A.     Wealth  of  Nations  (Rogers'  Edition).    2  vols.     i88a 
Smith,  E.  P.    Political  Economy. 

Spencer,  H.    Principles  of  Sociology.    Vol.  I.    New  York,  1884. 
Spencer,  H.    Social  Statics  (Abridged  and  Revised).    New  York,  1897. 
Spencer,  H.    Data  of  Ethics.    New  York,  1884. 
Spencer,  H.    Justice.    New  York,  1895. 
Taylor,  F.  M.    Right  oj  the  State  to  Be. 
Thiers,  A.    De  la  Propriiti.    Paris,  1848. 


635]  BIBLIOGRAPHY  299 

Thiers,  A.    Impdi  sur  U  Luxe  et  U  Hevenu. 

Tmcker,  B.  R.    Instead  of  a  Book.    2d  ed.    New  York,  1897. 

Turgot,  A.  R.  J.     Travaux  Divers  coneemant  les  Impositions,    Works,  voL  !▼• 

Paris,  1808. 
Umpfenbach,  K.    Lehrbuch  der  Finanndssenschaft,    2d  ed.    Stuttgart,  1887. 
Vaaban,  M.  de.    Le  Dtme  Royal,    1707. 

Vocke,  W.    Die  Abgaben,  Auflagen  und  die  Steuern.    Stuttgart,  1887. 
Volta,  R.  dalla.    "  V  Imposta  Progressiva  dal  Punti  di  Vista  Teorica."    Has* 

Signa  di  SeienMi  Sociali  e  FoHHche.    Oct  and  Nov.,  1893. 
Wagner,  A.    Finarutwissenschaft,    3  vols.    Leipzig,  1 883-1 898. 
Walker,  F.  A.    PolitUal  Economy.    New  York,  1888. 

Walker,  F.  A.    "  The  Bases  of  Taxation."    PoHHcal  Science  Quarterly,  voL  3. 
Walras,  L.     Thiorie  de  V  fmpdt.    Paris,  1861. 
West,  M.     The  Inheritance  Tax.    New  York,  1893. 
Wieser,  F.  von.    Natural  Value.    Tr.    London,  1893. 
Zorli^  A.    La  Sciema  dei  Tributi.    Bologna,  1889. 

REPORTS. 
Report  of  English  Income  Tax  Commission.     1852. 
Report  of  Special  Committee  on  Taxation  of  Boston  Executive  Business  AssO' 

ciation.    1889. 
Report  of  l^cuc  Commission  of  Pennsylvania.     1890. 
Report  of  Tax  Commission  of  Ohio.     1893. 
Report  of  Tax  Commission  of  Massachusetts.     1897. 
Report  of  Revenue  Commission  of  Colorado,    1901. 
Report  of  State  Tax  Commission  of  Michigan.     1901. 
Report  of  Tax  Commission  of  Wisconsin.     1901. 


VOLUME  X,  1898-09.    50fl  pp. 

Price,  $3,00 ;  hound,  $^.50. 

I    Sympathetic  Strikes  and  Sympathetic  Lockouts, 

By  Fred  S,  Hail,  Ph.D.     Pric©!  $1*00 
9.  Eho^e  Island  and  tlie  Formation  of  the  Union, 

By  Frank  Greene  Bates^  Ph.D,     Price ^  $1*50. 

VoL  X,  no.  2^  may  also  be  obtained  bound.    Price,  fa .00. 

3,  Centralized  Admimatration  of  liquor  Laws  in  tlie  American  Common- 
wealtlia  By  Clement  Moore  Laoey  Sitea^  Ph.D.    Price,  $1.00, 


VOLUME  XI,  1899.    495  pp. 

PrUe,$3,So;  bound,  $4.00. 


The  Growth  of  Cities, 


By  Adna  Femn  Weber,  Ph,D 


VOLUME  XII,  1899-1900.    586  pp. 

Pri  ce  ^  $3.50 ;  bg  u  nd »  $4 .00. 

I.  History  and  FunctioDS  of  Central  Labor  Uniona. 

By  William  Maxwell  Burke ,  Ph.  D*     Price  ^  §1.00, 

3.  Colonial  Immigration  Laws. 

By  Edward  Emberson  Proper,  A.M.     PricOf  75c. 

3.  History  of  Military  Pension  Legislation  in  the  United  States. 

By  William  Heniy  Gksson,  Ph.D.     Price,  $t.oo. 

4.  History  of  the  Theory  of  Sovereignty  since  Eonsseau. 

By  Charles  E.  Meiriam,  Jr.,  Ph.D      Price,  51.50. 

VOLUME  Xm,  190 L    570  pp. 

Price*  $3,50  ;  iHJuud,  $4.00. 

t.  The  Legal  Property  Relations  of  Married  Parties. 

By  Isidor  Loeb,  Ph.D*     Price,  $1.50 

fl.  Political  Hativism  in  New  ITork  State, 

By  Louis  Dow  Sciaco^  Ph,  D.     Price,  $1.00. 

3.  The  Reconatmction  of  Georgia* 

By  Edwin  C  WooHey^  Ph.D.     Price^  $1.00. 


VOLUMU  XIV.  1901-1902,    576  pp. 

Price,  $3.50;  boyad.  $4.00. 

I.  Loyalism  in  Hew  York  dnring  the  American  ReTOlntion. 

By  Alexander  Clarence  Flick,  Ph,  D.     Price,  $3,00 

m*  The  Bconomic  Theory  of  Riak  ajid  Insurance. 

By  Allan  H.  Willett,  Ph.  D.     Price,  $1.50, 

3.  The  Eastern  Question.     A  Study  in  Diplomacy, 

By  Stephen  P.  H.  Duggan^  Ph.  D,     Price,  ii.50. 


VOLtJHE  XV,  1902.   427  pp. 

Priest  $3.00 ;  boniad,  $3.50, 

Crime  in  its  Relation!  to  SociAl  Progresi. 

By  Arthur  CleTelsnd  HiU,  Pt  B. 


VOLXnUE  3nn.    1902-1903,    547  pages 

Price,  S3  «>;  bound,  $3  50. 

1.  The  Past  and  Freaent  of  Commerce  in  Japaji, 

By  Yetaro  Kinoaita,  Ph.D,     Price^  %i^y>^ 

2.  The  Employment  of  Women  in  the  Clothing  Trade. 

By  Mabel  Hurd  Willett,  Pli.  D.     Prite,  9t.5§. 

3«  The  Centralisation  of  Administration  in  Ohio. 

By  Samnel  P*  Orth,  Ph.D.     Price,  fi.so 


VOLUME  XVII.    1903.    635  pa£e3< 

PTleerii,5o;  boand,  $4.iM>, 

I ,  Centralixing  Tendemciea  in  tlie  Administration  of  Indiana. 

By  William  A.  fiawles,  Ph.  D.     Price,  la.so. 

VaL  XVI I^  n&.  i,  may  alio  be  ohimufd  hound.     Price,  $300. 

a.  Principlea  of  Jnstice  In  Taxation. 

By  Stephen  F,  Weaton,  Ph.D.     Price,  %tM 


VOLUME  ZVHI.    1903- 

1,  The  Administration  of  Iowa, 

By  Harold  Martin  Bowman,  Ph.D.     Pri<»,  ft  5° 

s.XuTgot  and  the  Six  Edicts. 

By  Robert  P*  Shepherd,  Ph,D.     Price,  li  50 


\  he  aet  ol  seventeen  voLumes  (except  that  Vol.  It  can  be  EuppM 
only  In  unbound  noa.  a  anH  3)  la  offered  bound  for  $56* 


i'or  funlicr  uirornmtion  apply  to 

Prof.  EDWIN  R.  A.  SELIQMAN,  Oolnmbia  nniterslty, 
or  to  THE  HAOMITiT.AN  COMP AIT?.  Few  York, 
London :  P.  S*  EINQ  &  SON,  Orchard  House,  WestmiBBttr. 


^^*.: 


^*^• 


JUL  18  I93Q 


QUE  OCT  29 1920 


% 


▼  f  * 


t. 


;?? 


.r>  '    -'TV. 


"  v*:->^ 


r; 


^* 


O       1 


^^i'T 


